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TREATISE   ON    POWERS. 


CHAPTER  XII. 


OF  THE  OPERATION  OF  APPOINTMENTS. 


SECTION  I. 

GENERAL   SUBJECT. 


[1386.]  We  liave  now  to  consider  how  appointments  operate, 
and  what  is  their  effect.  We  may  in  this  section  notice  a  few 
general  points : — 

1. — As  to  the  Rule  of  an  Appointee  being  in,  rmder  (lie  Irt^ 
stnanent  creating  the  Power  (1387). 

2. — Some  Cases  particvlarly  exemplifying  the  Rule  (1391), 
including  Roach  v.  Wadham  (1392),  and  Cases  in-- 
volving  Uses  on  Uses  (1397). 


1. — As  to  the  Ride  of  an  Appointee  bHng  in^  7mder  the 

Instrument  creating  the  Power, 

[1387.]  A  person  claiming  under  an  appointment,  although 
he  ckdms  in  one  sense  by  the  act  of  the  donee  of  the  power, 
voi^  II.  B  [1387] 
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Still  in  a  strict  sense  does  not  derive  his  title  through  or  under 
the  donee,  as  a  grantee  in  a  conveyance  of  an  estate  or  interest 
does  tlirough  or  under  the  grantor;  the  appointee  claims  through 
or  under  the  creator  of  the  power ;  he  is  in^  as  it  is  technically 
termed,  under  the  instrument  by  which  the  power  is  created ;  the 
limitation  of  the  estate  or  interest  appointed  is,  for  many  pur- 
poses, deemed  to  be  a  limitation  of  the  original-  instnunent 
That  this  is  the  case  is  proved  by  a  variety  of  authorities,  an- 
cient and  modern ;  indeed,  the  whole  system  of  powers  depends 
on  this  doctrine. 


Power  reserved.       [1388.]  In  the  case  of  a  power  of  appointment  reserved  to  die 

original  settlor,  the  case  may  be  somewhat  different;  here  the 
claim  is  by  virtue  of  the  settlement,  and  consequently  the  ap- 
pointee is  in  under  the  donee  of  the  power;  but  still  of  the 
donee's  original  or  former  act,  namely,  the  settlement  (a). 

Instances  of  the       [1389.]  On  the  above  principle  it  is  that  instruments  of  ajJ- 

pointment  need  not  (795)  pursue  the  forms,  or  be  attended  with 
the  formalities,  of  ordinary  conveyances  and  assurances;  that 
femes  covert  can  appoint  to  their  husbands  (533),  or  otherwise 
execute  powers ;  that  husbands  (534)  again  may  appoint  to  their 
wives;  and  that  infants  (563)  may  execute  powers.  It  was  on 
this  ground,  it  seems,  that  a  difficulty  was  felt  in  making  the 
appointed  property  assets  (1817)  of  the  donee  of  the  power  {b.) 
So  the  principle  is  shewn  in  a  variety  of  other  cases,  as  appears 
in  the  course  of  this  work  (c). 

[1390.]  Upon  a  point  so  well  established  it  may  be  sufficient 
to  refer  generally  to  the  authorities  ((f),  at  the  same  time  no- 


(a)  See  Albany't  case  (3137). 

lb)  See  particularly  1  Atk.  560,  in 
ex  parte  CatwaU. 

(c)  (69)  (988)  &c.  &c. 

id)  Co.  Liu.  113*;  Afum,  I  Leon. 
31,  pi.  38,  3  Leon.  119,  pi.  171;  Sir 
E.  Clere  (1696) ;  Dike  v.  Ricks  (456) ; 
see  il/^ny'tf  case  (3137);  Digge's  ceLse 


(808);  BartUtt  v.  Ramtden  (942); 
Pawlett  V,  PawUtt^  1  Vern.  204,  321, 
2  Ch.  Rep.  288,  2  Ventr.  367 ;  and 
Bond  V.  Richardson  there  cited; 
WUket  ?.  Holmes  (2882) ;  1  Cas.  and 
Op.  33,  in  Thrustout  y.  Denny;  1 
Hov.  supp.  to  Ves.  ju.  21,  in  Hurst  v. 
Morgan;   Southhy  r,  Stonekottse,  2 

[1390] 
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dcing  that  the  subject  was  very  fully  discussed  in  the  important     chap.  xu. 
case  of  the  Duke  of  Marlbarouffh  v.  Zjord  Godolphin  (e). 


SEC.  1. 


2. — Same  Cases  particularly  exemplifyinff  the  Rule,  including 
Roach  V.  Wadham  (1392),  arid  Cases  involving  Uses 
on  Uses  (1397). 

[1391.]  The  rule  that  an  appointee  is  in,  under  the  original  Alienation 
instrument,  is  remarkably  exemplified  by  the  case  of  Viscount 
Mouniague  (f),  where  a  question  was,  whether  an  alienation  fine 
had  accrued  to  the  Crown  on  lands  held  in  capite.  A  tenant  in 
capite  had  obtained  a  licence  to  alien  to  two  persons ;  he  accord- 
ingly suffered  a  common  recovery,  in  which  they  were  demand- 
ants and  he  tenant,  various  uses  being  declared,  with  a  power  of 
revocation  and  new  appointment  in  him  to  be  executed  by  deed 
or  will ;  the  settlor  then  by  will  varied  the  uses ;  on  this  the 
Crown  claimed  a  new  fine ;  but  it  was  held  that  as  tlie  new  uses 
arose  on  the  original  seisin  of  the  recoverors,  no  new  fine  was 
due. — A  case  determined  about  the  same  time  (^), — where, 
indeed,  a  jointure  simply  was  limited  under  a  power  in  the 
original  instrument, — ^proceeded  upon  the  like  principle.  By  the 
Kmitation  of  successive  powers  of  appointment  to  purchasers 
according  to  the  modern  practice  (714),  endless  alienations,  in 
eflfect,  might  have  been  made  under  the  original  seisin. 

[1392.]  That  a  party  coming  in  by  virtue  of  an  appointment  Covenant 
takes  his  title  under  the  original  instrument,  and  not  as  an  assign 
of  the  donee  of  the  power,  appears  too  in  a  marked  manner  in 
Boach  V.  Wadham,  where,  in  consequence,  as  elsewhere  (1706) 
appears,  the  appointee  was  not  subject,  at  least  at  law,  to  the 


Ves.  sen.  611;  Motley  v.  Mosley 
(1431);  10  Ves.  255,  264,  and  266, 
in  Maundrell  t.  Maundrell. 

(e)  2  Ves.  sen.  61. 

if)  6  Rep.  27»». 

B  2  [i:3!)-2] 


(y)  Srnitli's  case,  cit.  in  Viscount 
Mountague*t  case,  sup,;  and  see  Gre- 
shanCs  case,  Moo.  261 ,  and  other  books 
(984). 


OPERATION   OF   APPOINTMENTS— GENERAL   SUBJECT, 

CHAP.  XII.      covenant  to  pay  a  rent-charge  entered  into  by  the  donee  when 
^^^*  '•        he  purchased  the  estate. 


[1393.]  Sir  E.  Sudden  (A)  has  intimated  that  perhaps  the  ap- 
pointee might  have  been  held  liable ;  but  the  authorities  cited  by 
him  appear  to  be  not  very  applicable  (i).  In  regard  to  his  sug- 
gestion (j)  as  to  the  mode  of  vesting  an  estate  in  a  grantor,  and 
in  a  grantee  respectively,  with  a  view,  so  far  as  may  be,  that 
covenants  should  run  with  the  land  on  each  side,  probably  the 
ordinary  limitations  to  bar  dower,  excluding  tlie  power  of  ap- 
pointment, may  in  general  be  sufficient  without  an  absolute  con- 
veyance "  in  fee  "  being  required  on  either  side  (k):  as  to  a  grantor, 
indeed,  Sir  E.  Sugden  seems  to  consider  that  a  power  of  appoint- 
ment might  be  introduced  and  exercised ;  but  it  may  be  thought 
difficult  to  discover  any  distinction  between  the  two  cases  (Z), 

[1394.]  We  must  not,  however,  carry  the  technical  rule  too 
far,  so  as  to  embrace  cases  clearly  not  within  its  principle ;  the 
appointee,  though  not  claiming  through  or  under  the  estate  or 
interest  of  the  donee,  still  does  in  a  sense  claim  by  the  donee ; 
he  has  no  claim  independent  of  the  donee's  act. 

Covenants  for         [1395.]  Thus  where  a  fine  was  levied  by  a  husband  and  wife 
'  of  the  wife's  estate  to  various  uses,  including  a  life  estate  limited 

to  the  husband,  and  with  a  joint  power  of  revocation,  and  pro- 
bably new  appointment  (288),  which  power  was  exercised  as  to 
the  general  uses,  but  subject  to  the  life  estate, — on  a  question 
whether  the  husband's  covenant  contained  in  a  lease  for  the  quiet 
enjoyment  of  the  demised  lands,  without  the  let,  &c.,  of  the 
husband,  his  heirs,  &c.,  or  persons  claiming  '^  by,  from,  or  under 
**  him,"  extended  to  the  claims  of  a  party  deriving  his  title  under 
the  last  settlement, — it  was  held  clearly  that  the  covenant  did  so 
extend  {m).     This  appears  to  be  agreeable  to  common  sense, 


(A)  Vendors,  6th  ed.  543. 
(t)  And  see  Motley    and  Coolers 
Walk.  87. 
{j)  336. 


{K)  See  Motley  and  Coote^  sup. 
(/)  See  Motley  and  Coote,  sup. 
(m)  Hurd  v.  Fletcher^  1  Doug.  43. 

[1395] 
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wbetfaer  the  question  depended  simply  upon  the  concurrence  of  chap.  xii. 
the  husband  in  the  fine  and  original  declaration  of  uses,  or  upon  ^^^''  '* 
his  concurrence  in  die  new  appointment,  or  declaration  of  uses, 
Sir  E,  Suffden  (n)  appears  to  refer  the  case  simply  to  the  hus- 
band's concurrence  in  the  new  appointment.  The  words  ^'  or  by 
^  the  act,  de&ult,  procurement,"  &c.,  of  die  party,  are  frequendy 
added,  and  in  many  cases,  without  reference  to  powers,  may,  it 
seems,  be  of  importance  (a). 

[1396,]  So  a  deed  of  appointment  must  be  registered  within  Register  Act?. 
the  Register  Acts  (&),  in  order  that  a  subsequent  appointee  may 
not  prevail,  though  some  of  the  words  in  the  Act,  as  ^^  grantors," 
&c,  may  not  be  strictly  applicable ;  the  case  is  evidently  within 
the  mi8chie&  (c)  against  which  the  Acts  were  intended  to  provide. 


[1397.]  From  the  above  principle,  and  from  the  circumstance  Uses  on  uses. 
that  an  appointment  by  virtue  of  a  power  deriving  its  effect 
under  the  Statute  of  Uses,  operates  so  as  to  fix  or  attach  a  use 
upon  the  original  seisin,  it  follows  that  an  appointee  becomes  ' 
a  cestui  que  use  ;  and  since,  as  is  well  known,  a  use  cannot  be 
limited  on  a  use,  the  ulterior  limitations,  if  any,  founded  on  die 
use  in  the  appointee,  cannot  prevail  except  in  equity  (</). 

[1398.]  As  to  powers  existing  independent  of  the  Statute 
of  Uses,  the  case  appears  to  be  different. 

[1399.]  Thus  in  respect  to  devises,  admitting  that  a  devise  Common  law 
may  be  made  to  another  to  uses  (100),  it  seems  to  follow  as  of  P°^®'** 
course,  that  an  authority  may  be  created  by  devise   to  limit  a 


(»)  331  ;  Fee  Vendors,  6th  cd.  550. 
(a)  See  8ug.  Vend.  6ih  ed.  549,  &c. 
(6)  See  Sag.  Vend.  6th  ed.  670. 
(c)  Sera/ton    v.    Quincey,   2  Ves. 


sen.  412. 

{d)  See  10  Ves.  264,266,  in  Maun- 
drell  V.  Maundrell;  note  1  (VII.  1)  to 
Co.  Litt.  271«». 

[1399] 
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CHAP.  XII.     seisin  to  another  to  uses  (e).  Therefore,  upon  the  execution  of  a 

^^^'  '•        testamentary  authority,  not  deriving  its  effect  from  the  Statute 

of  Uses,  the  only  question,  when  uses  are  declared  on  the  seisin 

limited  by  the  appointment,  seems  to  be,  whether  the  authority, 

according  to  its  due  construction,  audiorizes  the   declaration 

(2537).     The  case  most  commonly  arises  on  a  power  of  sale, 

and  it  would  seem  that  toith  the  purchaser's  consent,  the  property 

may  be  limited  directly,  or,  through  the  medium  of  uses,  to  any 

other  party,  or  for  any  purposes  {f) ;  and  that  even  although 

there  is  a  particular  direction  to  bargain,  sell,  or  appoint,  ^'  to 

'<  the  purchaser  or  purchasers"  (2479).     From  Sir  E.  Suffden^s 

expressions  (^),  he  would  rather  seem  to  consider  tiiat  in  oon«- 

Btruing  such  appointments,  ^^  tiie  intention"  is  particularly  to 

be  regarded,  the  powers  being  derived  under  wiUs;  however, 

admitting  that  on  points  of  this  nature  tiiere  is  a  difference  as 

to  the  mode  of  ascertaining  ^^  the  intention"  between  wiUs  and 

instruments  inter  vivos,  it  is  not  easy  to  see  how  the  rule  as  to 

wills  can  be  brought  to  bear  on  an  appointment  by  an  instrument 

inter  vivos. 

[1400.]  Where  the  powers  are  of  a  limited  nature,  as  a  power 
to  appoint  to  a  wife  by  way  of  jointure,  or  to  appoint  to  chil- 
dren, &c.,  though  the  will  might  have  devised  to  another  to 
the  use  of  the  wife,  children,  &c.,  so  as  to  vest  in  tiiem  the 
legal  estate,  if  the  donee  should  appoint  to  anotiier  to  like  uses^ 
it  would  rather  seem  that  the  limitation  to  tiie  other  is  mere 
surplusage  and  rejected,  and  that  the  limitations  to  the  wife, 
children,  &c.,  take  effect,  not  by  way  of  use,  but  as  direct  limi- 
tations of  the  legal  estate  (817)  (1032). 

[1401.1  Points  similar  to  those  above  mentioned,  may  arise 
under  authorities  created  by  other  instruments. 

Special  cases.         [1402.]  We  may  here  notice  two  cases   which   arose  on 

informal  instruments  operating  under  the  Statute  of  Uses,  and 


(e)  See  Goodhill  v.  Brigham  (52). 
(/)  See  2  Pr.  Ab.  247. 


(i/)204. 

I 

[1402] 
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in  which  the  question  was  where  the  legal  estate  remained ;  at     chap.  xii. 
the  same  time  referring  to  the  authorities  of  a  different  descrip-        ^^^'  '* 
ticm  elsewhere  (1697)  discussed,  where  words  of  appointment 
and  of  conveyance  have  been  blended  together. 

[1403b]  According  to  the  loose  report  of  the  Bishop  of  Oxon 
y.  Leighton  (A),,  an  estate  was,  under  a  lease  and  release,  con- 
veyed by  a  man  on  his  intended  marriage,  to  a  party  and  his 
hein,  to  the  use  of  the  settlor  and  his  wife  successively  for  life, 
then  to  hia  heirs  on  the  body  of  his  wife,  with  reversion  to 
himself  in  fee ;  tiiere  followed  a  proviso  that  in  default  of  issue 
of  their  bo£es,  the  releasee  should  convey  to  such  uses  as 
the  survivor  should  appoint;  the  wife  survived,  and  by  deed 
appointed  the  releasee  to  convey  to  another  and  his  heirs,  to 
the  use  of  herself  and  her  heirs;  and  she  then  devised  to  the 
plaintiff  and  his  heirs.  The  report  adds,  that  the  plaintiff 
could  not  recover  at  law,  by  reason  that  the  releasee  had  not 
made  a  conveyance;  but  it  is  perhaps  doubtful  whether  the 
releasee  had  either  any  estate  or  any  power :  possibly  the  wife 
was  authorized  to  appoint  the  use,  and  in  that  case  her  appoint- 
ment may  have  operated  to  vest  the  legal  estate  in  the  person 
to  whom  in  words  the  releasee  was  directed  to  convey. 

[1404.]  In  Rich  v.  Beaumont  {i)j  which  occurred  on  a  will, 
there  arose  a  point  perhaps  having  some  resemblance  to  that 
in  the  case  last  cited ;  in  Rich  v.  Beaumont^  however,  the  legal 
estate  was  clearly  in  the  trustees  under  the  original  settlement, 
subject  indeed,  it  seems,  to  be  defeated  by  the  general  power 
of  revocation  and  new  appointment  contained  in  the  settle- 
ment;  and  there  was  first  a  devise,  anfl  then  a  direction  that 
the  trustees  should  convey.  King,  Lord  Chancellor,  is  said  to 
have  thought  that  the  will,  if  it  operated  at  all,  operated  at 
law;  but,  as  we  have  seen,  there  was  an  appeal,  and  what  the 
opinion  of  the  judges  ultimately  was,  does   not  appear.     Sir 


W  2  Vein.  376,  but  see  Mr.  Raith- 
^7*5  note ;  see  Sug.  200. 


(i)  (509) ;    see  Vin.  «  Uses,"  277, 
pi.  47. 

[1404] 
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E.  Suffden  {j)  says  *^  there  can  however  be  little  doubt  but  thai 
^^  in  this  respect  they  agreed  with  Lord  C.  Kinff"  It  is  sub- 
mitted, however,  that  the  point  is  very  questionable.  Sir 
E.  SugdevCs  subsequent  observations,  particularly  the  express 
sions  as  to  the  instrument  operating  *^  as  an  appointment"  to 
the  trustees,  and  as  to  the  effect  of  **  giving"  the  legal  estate 
to  the  trustees,  seem  to  bear  more  upon  cases  where  the  legal 
estate  is  not  originally  in  the  trustees  (A),  and  can  only  be  held 
to  vest  in  them  by  implication.  In  Rich  v.  Beaumont  the  legal 
estate  was  dearly  in  the  trustees,  and  the  question  was,  whether 
the  settlor  meant  to  appoint  the  use  so  as  to  divest  them  of 
the  estate,  or  simply  the  trust  leaving  the  estate  in  them:  the 
words  naturally  pointed  to  the  latter.  In  Rich  v.  Beaumont  too, 
the  will  may  have  operated,  at  least  to  a  certain  extent,  under 
the  second  of  the  three  powers  contained  in  the  settlement^ 
and  which  clearly  was  an  equitable  one  only,  and  not  merely 
under  the  (/)  ^^  general  power  of  revocation  and  appointmeuL" 


SECTION  II. 


CHAP.  XII. 
S£C.  II. 


WHAT  LIMITATIONS  AND  INTERESTS  CAN  BE  OVERREACHED 
BY  THE  EXERCISE  OF  A  POWER,  AND  AS  TO  ENTRY^ 
CLAIM,    &C 


[1405.]  Questions  sometimes  arise  as  to  the  limitations  and 
interests  which  can  be  overreached  by  the  exercise  of  a  power ; 
this  must  depend  upon  circumstances. 


General  mle.         [1406.]  Perhaps  the  general  rule  may  be  stated  to  be,  that  a 

limitation  created  under  a  power  will  overreach  all  the  other 


0)  192;  see  3  Pr.  Ab.  245. 
(A)  See  Vin.  "Devise,'*  91,  K.  pi. 
10,11,  12;  69  (I.  6)  pi.  3,4;  71  pi. 


19,22;  200  (1.  a)  pi.  3. 
(/)  Sug.  191. 


[1406] 
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SEC.  If. 


llmitadons  actually  existing,  unless  either  it  be  otherwise  ex-      chap.  xii. 

pressly  provided,  or  a  contrary  intention  must  necessarily  prevail 

or  can  be  collected.     In  the  nature  of  things  a  power  must,  on 

its  exercise,  supersede  some  interest  or  other ;  and,  as  observed 

in  Mosley  v.  Mosley  (1431),  the  difficulty  is  in  confining  the 

operation  of  the  power,  so  as  to  make  it  supersede  one  limitation 

and  not  another. 

[1407.]  "Where  the  power  is  vested  in  the  party  in  possession  of 
the  property,  it  is,  for  many  purposes,  of  no  importance  whether 
his  estate  be  overreached  or  not ;  but  in  general  it  will  be  over- 
reached (37)  (286) ;  there  are  indeed  cases,  as  those  arising  on 
jointuring  powers,  where,  from  the  nature  of  the  powers,  •this 
IS  out  of  the  question. 

[1408.3  Cases  too  are  of  course  excluded  where,  in  form,  the 
power  is  limited  by  way  of  remainder, — ^as,  for  example,  where 
an  estate  is  limited  to  one  for  life,  and  ctfter  his  decease  to  such 
uses  as  he  shall  appoint,  and  in  default  of  an  appointment  over. 

[1409.]  The  subject  may  be  treated  of  under  the  following 
divisions,  which  seem  to  include  the  powers  on  which  the 
questions  most  commonly  arise;  cases  might  arise  on  other 
powers  (jw)  : — 

1. — As  to  the  Overreachinff  of  Direct  Limitations. 

(a.)  Leasing  Powers  (1410). 
(b.)  Powers  of  SaUy  ^c.  (1414). 

(c.)  Powers  to  Charge  generality   including   Direct 
Informal  Charges  (1419). 

(<1.)  Powers- to  Jointure  (1422). 
(e.)  Powers  to  Portion  (1427). 


(m)  See  Seale  v.  Bartei^  2  B.  &  P.  485. 

[1409] 


10  AS  TO   THE   OVERKEACHIN6   OF   LIMITATIONS. 

CHAP.  XII.  2. — Am  to   the   Overreaching   of  Limitations  created   under 

^^'  "•  Powers  (1432). 


3. — As  to  Sub-Alienationsj  Charges^  §*c.,  being  defeated. 

(b.)  Oeneral  Remarks  (1453). 

(b.)  As  to  the  Right  of  Dower  being  defeated  (1458); 
and  in  connexion  (1467),  as  to  the  concurrence 
in  a  Conveyance  of  a  Trustee  to  bar  Dower, 

(c.)  As  to  JudgmenU  (1472). 

4. — As  to  Limitations  subject  to  a  Power  being  determined 
by  its  Execution,  without  the  necessity  of  Entry ,  Claims 
or  other  Acts, 

(a.)  General  Cases  (1473). 

(b.)  As  to  Estates  or  Interests  in  the  Crown  (1476). 


1. — As  to  the  Overreaching  of  Direct  Limitations, 

(a.)  Leasing  Powers, 

[1410.]  Leases  created  under  powers  commonly  overreach  all 
the  existing  limitations  to  the  extent  of  the  interests  comprised 
in  the  leases  (n),  whether  in  possession,  in  reversion,  or  in 
fuJturo,  ITie  case  is  frequently  rendered  still  plainer  by  the  cir- 
cumstance of  the  leases  being  required  to  be  made  ^^  in  pos- 
"  session/'  or  by  the  words  added  at  the  end  of  the  power, 
**  any  thing  hereinbefore  contained  to  the  contrary  thereof  not- 
^'  withstanding,"  &c  When  the  lease  is  required  to  be  made 
at  rack-rent,  though  the  limitations  are  overreached,  so  fiEU*  as 
they  confer  the  right  to  the  actual  possession  or  occupation  of  the 
estate^  the  beneficial  enjoyment  remains  in  the  receipt  of  the 


(n)  See  WhiiUHiiCz  case  (2057) ;  Tidhoi  v.  Tipfer^  Skin.  427 ;  see  Lmig  v. 

Bankin  (3162). 

[1410] 
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rent:  in  other  cases  an  exercise  of  the  power  operates  as  an     chap.xii. 
alienation  pro  tanto.  "^  "• 


[14110  Sometimes)  as  in  Lovi^s  case  (o),  the  leasing  power 
assumes  the  form  of  a  limitation  in  remainder. 

[1412.]  There  is  a  somewhat  obscure  Anonynums  case  in 
Rott^s  Abridgment  (a),  where  a  man  levied  a  fine  of  lands,  part 
in  possession,  and  part  subject  to  a  lease  for  lives,  to  the  use  of 
the  oonusee  for  fifteen  years,  with  remainder  to  the  conusor  for 
his  life;  with  a  proviso  that  it  should  be  lawful  for  the  conusor 
to  make  leases  in  possession  at  the  ancient  rent ;  and  where  it 
was  held  that  a  lease  under  the  power  overreached  the  fifteen 
years'  term.  It  does  not  appear  how  the  estate  was  settled,  sub* 
ject  to  these  interests;  it  is  presumed  that  the  settlor  did  not 
retain  the  reversion,  for  otherwise  the  point  could  not  have  ad- 
mitted of  argument,  since,  on  a  contrary  view,  the  power  would 
have  been  nugatory  (1413).  It  is  said  in  the  above  note  that 
the  word  ^^  possession"  occasioned  the  dedsion ;  but  this  seemii 
at  least  questionable,  and' does  not  appear  clearly  in  the  other 
reports  (b).  It  may  be  thought  perhapis  that  there  is  not  muck 
ground  for  Sir  JB.  StigderCs  remark  (c),  that  this  ^'  was  rather  a 
^  strong  decision.''  It  would  seem  impossible  to  transpose  and 
add  to  the  words,  so  as  to  read  the  power  as  a  power  to  lease 
when  in  possession. 

[1413.]  Where,  as  it  seems  in  the  Countess  of  Sussex  v. 
Wroth  (2177),  a  life  interest  is  limited  to  a  woman  for  a  join 
tore,  and  subject  thereto  the  estate  remains  in  the  husband,  with 
a  power  to  him  to  lease^ — it  is  obvious  that  the  power  would  be 
of  no  use  unless  it  were  to  overreach  the  jointure.  In  the  above 
case  there  was  an  express  provision  to  this  effect. 


(o)  10  Rep.  78». 

(«)  Vin.  "  Power,"  467,  pi.  6 ;  see 
Uvender  v.  Btaekstane^  2  Lev.  146, 
3  Keb.   526;     Cooke   v.   Bromehilly 


Noy.  66. 

(6)  Cio.  Jac.  347,  2  Bulst.  216,  1 
Ro.  Rep.  12. 

(c)  586  n. 

[1413] 
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CHAP.  XII. 
SEC.  II. 


(b,)  Powe7's  of  sale,  SfC, 

[1414,]  The  object  of  a  power  of  sale  and  powers  of  that  kind 
must  in  ordinary  cases  (2442)  clearly  be  to  authorize  a  sale  or 
conveyance  in  possession,  so  as  to  supersede  the  other  limita- 
tions; and  that  although  there  be  not  the  formal  clause  (2467) 
commonly  found  in  powers  of  sale  and  exchange,  &c.,  autho- 
rizing in  express  terms  a  revocation  of  the  old  limitations. 

[1415.]  In  a  will,  for  instance,  if  an  estate  be  devised  and 
there  be  added  a  power  of  sale  in  aid  of  the  personal  estate,  to 
pay  debts  ((f),  the  power  can,  in  the  absence  of  special  circum- 
stances, have  no  other  construction. 

[1416.]  Sometimes  indeed  in  wills,  annuities  are  given,  fol- 
lowed by  a  devise  to  trustees  upon  trust  to  settle  in  strict  set- 
tlement, with  directions  to  insert  powers  of  sale  and  exchange 
&c.,  and  in  such  terms  that  either  the  annuities  are  clearly  not 
overreachable,  or  the  point  is  doubtful  {e) ;  or  after  a  strict  set- 
tlement with  powers  of  sale  and  exchange,  overreaching  the 
prior  uses,  annuities  are  given  charged  on  the  estate  not  over- 
reachable  by  these  powers. 

[1417.]  There  are  other  cases  too,  arising  chiefly  on  wills, 
which  present  difficulties  (421). 

[1418.]  Sir  E.  Sugden  {f)  cites  a  case  (g)  to  which  it  may  not 
perhaps  be  improper  here  to  advert: — a  mother  being  tenant 
for  life  with  remainder  to  her  daughter  in  tail,  on  the  latter's 
marriage  the  mother  joined  in  a  recovery,  and  the  estate  was 
settled  to  the  use  of  the  mother  for  life  (as  before),  then  to  the 
husband  for  life,  and  then  in  the  usual  way,  with  a  power  of  sale. 


(rf)  See  Bateman  v.  Bateman^  1  Atk. 
421. 

{e)  See  Greeney.  WigUswarik  (1440). 


(/)  273. 

(y)  Fi-y  V.  Fish. 


[1418] 
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^^at  any   time   during  tlie  lives  of  the  husband  and  wife  [not     chap.  xii. 
"  including  the  mother]  and  the  survivor,  with  their,  his,  or  her       ^^^-  "• 
"  consent ;  "   under  these  circumstances,  it  was  objected  to  a  sale 
made  during  the  life  of  the  mother,  that  the  power  did  not  arise 
till  her  death  (385),  but  the  M.  J3.  obliged  the  purchaser  to  take 
the  title.      Xhe  objection  proceeded  no  doubt  upon  the  ground 
that  the  mother's  life  estate  would  be  overreached ;  a  point  upon 
which,  admitting  the  power  to  be  exerdseable,  there  could  be  no 
question.      It  is   not  improbable  that  the  power  was  framed  in 
this  form  by  mistake ;  but  in  the  absence  of  particular  circum-- 
stances    the    case,   looking  to  the  limitations  simply,  does  not 
appear  to   furnish  much,  if  any,  ground  for  doubt :  the  settle-^ 
ment  appears  to  have  proceeded  on  a  decree,  and  it  may  per- 
haps have  been  considered  that  the  settlement  did  not  conform 
to  the  decree* 


(  c. )  JPowers  to  Charge  generally ,  including  Direct  Informal 

Charges. 

[1419.3  Powers  to  charge  an  estate  with  a  sum  of  money, 
unless  expressly  confined,  commonly  overreach  all  the  limita- 
tions, as  in  Bradbury  v.  Hunter  (A) ;  there  indeed  there  was  a 
covenant  on  the  part  of  the  tenant  for  Ufe,  to  keep  dxnitm  the 
inieresi  of  any  sums  to  be  charged,  a  circumstance  which  clearly 
shewed  the  intention  that  an  immediate  charge  was  to  be  created. 
It  would  of  course  be  much  more  advantageous  to  a  tenant  for 
life,  that  his  life  estate  should  not  be  overreached,  and  that  he 
should  be  able  to  throw  on  the  remainder  the  charge,  not  only 
of  tlie  principal,  but  also  of  that  portion  of  the  interest  which 
might  accrue  during  his  life. 

[1420.]  As  there  is  difficulty  in  many  cases  In  considering  that 
the  limitations  to  be  created  by  virtue  of  a  power,  should  ope- 
rate to  any  particular  extent  without  overreaching  all  the  estates. 


(A)  (2714);  see (2659) ;  see  Sclater  v.  Travel  (400);  Blake y.  Mamell  {\Q25). 

[1420] 
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CHAP.  xir.      the  same  difficulty  may  arise  more  strongly  either  as  to  direct 
^^^'  "•       charges  following  the  limitations,  or  as  to  charges  with  powers 
superadded. 

[1421.]  In  Stqchhausev.  Bamston  (i)  the  limitations  of  a  mar- 
riage settlement,  including  some  remainders  to  collaterals,  con- 
duded  thus: — ^^  to  the  right  heirs  of  (the  settlor)  for  ever, 
'^  subject  nevertheless  and  charged  and  chargeable  with  the 
^^  payment  of  any  sum  or  sums  of  money,  not  exceeding  £6,000, 
^^  in  such  manner,''  &c,  as  the  settlor,  ^^  by  his  will  or  any 
^  writing  duly  executed,''  should  appoint,  and  for  want  of  an 
appointment  the  money  was  not  to  be  raised.  It  appears  to 
have  been  suggested  that  the  charge  or  power  extended  merely 
to  the  ultimate  reversion  vested  in  the  donee;  but  such  an 
absurd  intention  could  scarcely  be  imputed  to  the  parties,  un- 
less indeed  they  mistook  the  effect  of  the  ultimate  limitation : 
the  point  seems  scarcely  to  have  been  insisted  on.  The  M,  IL 
appears  to  have  considered  that  the  chaige  or  power  overrode 
every  limitation  in  the  settlement,  but  it  was  unnecessary  to 
decide  the  point.  There  can  be  little  doubt  that  the  real  in- 
tention was,  according  to  the  idea  of  die  settlor  as  appearing 
in  his  wiU,  that  the  charge  or  power  should  overreach  merely 
the  limitations  to  the  coUaterals;  perhaps,  however,  there  might 
have  been  difficulty  in  thus  confining  it,  though  a  contrary  con- 
struction might  have  enabled  the  settlor  almost  to  nullify  the 
settlement  (1896). 


(d.)  Powers  to  Jointure. 

[1422.]  In  Churchman  v.  Harvey  (J),  there  was  a  post  nuptial 
settlement  on  a  party  and  his  wife  successively  for  life,  then  on 
their  son  for  Ufe,  with  remainders  (which  failed)  to  his  first  and 
other  sons  in  tail  male,  and  to  the  other  sons  of  the  marriage, 
with  remainder  to  trustees  for  a  term,  for  raising  portions  for  the 


(t)  10  Ves.  453 ;  see  the  cases  cited  I      (J)  Amb.  335. 
in  Fonter  v.  Graham  (89).  I 

[1422] 


AS    TO     XHE    OVERREACHING   OF  LIMITATIONS. 

iknghters  of  the    marriage  on  the  hihire  of  issue  inale^>  with 

remsdader  to  the  husband  in  tail,  and  remainder  to  his  father  in 

fee,--the  settlement  containing  a  power  for  the  first  son.  of  the 

maniage^  ^^when  he  should  be  in  possession,"  to  limit  a  jointure ; 

on  a  question  as  to  the  period  at  which  interest  should  commence 

on  the  portions,  it  was  clearly  held  that  a  jointure  limited  under 

the  power  preceded  the  term  ;  indeed  it  seems  a  doubt  could  not 

he  raised  on  the  point,  and  that  the  limitation  must  hav.e  been 

maerted  immediately  after  the  donee's  life  estate,  and  before  the 

linntadons  to  his  sons,  &c 
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[^1423.1  '^^^  words,  ^^  when  in  possession"  (417 )f  which  per^ 
haps  sometimes  are  to  be  implied,  prevent  in  such  a  case  the 
tenant  for  life  exercising  the  power,  until  the  determination  of 
the  prior  life  estates ;  otherwise  without  reference  to  the  common 
principle,  as  to  the  limitations  in  general  being  overreached,  it 
mig^ht  be  urged  that,  considering  the  object  of  a  power  to  ^^  join- 
^  tore  **  (1990),  and  that  a  legal  jointune  must  take  effect  imme- 
diately on  the  husband's  death  (A.),  the  jointure  would,  on  the 
husband's  death,  overreach  the  prior  life  estates ;  the  point  might 
give  rise  to  several  questions. 

[1424.]  The  principal  case  was  followed  in  Reynolds  v*  Mey-' 
rick  (7),  which  in  many  respects  was  very  similar.  There  are  earlier 
cases$  too  (m),  where  the  same  point  was  clearly  laid  down  (n)« 


[1425.]  The  decisions  seem  to  have  proceeded  upon  general 
principles ;  but  in  many  cases  the  powers  expressly  declare  that 
the  jointure  shall  take  effect  immediately  on  the  death  of  the 
husband,  a  circumstance  perhaps  implied ;  or  there  may  be  other 
expressions,  which  clearly  denote  the  intention. 

[1426.]  Whether  the  effect  of  portions  or  charges  being  post- 
poned, will  be  seriously  to  prejudice  the  parties  entitled  to  them, 


(i)  Co.  Litt.  36^ 
(/)  1  Eden,  48. 

(»)  Carter  r.   Cartery  Mose.  365, 
S.  C.  dt  9  Mod.  256,  in  Harvey  v. 


Harvey ;  tiall  v.  Carter,  2  Atk.  354, 
9  Mod.  347. 

(n)  And  see  Sandys  v,  Sandys,  1 
P.  W.  707. 

[1426] 


16  AS  TO   THE   OVERREACHING   OF   LIMITATIONS. 

CHAP.  XII.     may  depend  pn  curcumstances :  in  some  cases  they  will  be  allowed 
^^^'  "•        to  be  ndsed  out  of  the  reversionary  estate  with  interest  (o) ;  in 
others  not  (p) ;  the  distinctions  are  in  many  cases  very  nice  {q)» 


(e.)  Potoers  to  Portion. 

[1427.]  In  Beale  v.  Beale  (a),  according  to  Peere  WiUiams* 
report,  a  power  tO  charge  portions  for  younger  children  was  held 
by  Lord  Harcourt  to  overreach  the  jointure  of  the  widow  of  the 
tenant  for  life,  as  well  as  the  other  direct  limitations  (i);  it  being 
said  that  where  this  was  not  intended,  it  was  usual  to  insert  in 
the  settlement  an  express  proviso  for  the  purpose  (c) ;  but  on  a 
rehearing  on  another  point,  Lord  Cowper  said  that  it  would  be 
time  enough  to  determine  that  question  when  the  charge  took 
effect. 

[1428.]  The  point  may  depend  on  circumstances;  in  many 
cases  the  donee  may  be  authorized  to  ndse  the  portions  in  Us 
own  life  time,  on  the  terms  only,  however,  of  his  life  interest, 
and  all  the  other  limitations,  including  the  jointure,  being 
affected :  formal  powers  at  this  day  commonly  shew  in  express 
terms  what  limitations  may  be  overreached  (d). 

[1429.]  As  to  this  kind  of  powers,  and  as  to  some  other 
powers,  one  question  may  be  whether,  admitting  the  donee's 
right  to  affect  particular  limitations,  he  may  not  have  the  power 
of  exercising  a  discretion  upon  the  subject :  no  general  rule  can 
be  laid  down. 

[1430.]  Green  v.  Belchier  {e)  was  the  case  of  a  direct  and  final 
charge. 


(o)  Hall  V.  Carter,  sup, 

{p)  Churchman  v,  Harvey  (1422); 
Reynolds  v.  Meyrick  (HIM). 

{q)  See  CooteU  Mortgages,  137. 

(a)  1  P.  W.  244,  Pr.  Ch.  405,  Gilb. 
93 ;  see  (366). 


(5)  See  Sheldon  ▼.  Dormer  (2033). 

(c)  See  Moslej  y.  Mosley  (1431); 
Evelytk^  V.  Evelyn  (2532). 

{d)  See  note  (VI I-.  2)  to  Co.  Litt. 
271b. 

(^)  1  Alk.  505. 

[1430] 
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[1431.]  The  general  principle  that  powers  without  other  cir-  chap.  xii. 
cumstances  overreach  all  the  estates,  was  laid  down  in  Modey  v.  ^^^'  "* 
Modey  (f)^  where  the  point  was  discussed  with  reference  to  the 
portions  for  the  younger  children  of  a  son  tenant  for  life,  taking 
precedence  of  a  charge  in  fevour  of  the  &ther,  a  prior  tenant  for 
life,  and  in  favour  of  the  younger  children  of  the  father.  It 
seems  to  have  been  considered  that  the  younger  children  of  the 
son  would  take  the  precedence:  but  it  was  unnecessary  to  decide 
the  point,  since  the  estates  were  amply  sufficient  for  all.  The 
limitations  as  appearing  in  the  report  are  extremely  complicated, 
and  in  some  respects  may  not  be  accurately  stated ;  and  without 
disputing  the  general  principle,  perhaps,  having  regard  to  the 
particular  circumstances,  we  should  not  too  hastily  adopt  the 
opinion  expressed  in  the  case.  For  instance,  the  power  to  por- 
tion the  younger  children  of  the  son,  appears  to  have  been  made 
expressly  subject  to  the  life  estate  of  the  father ;  now  the  term 
for  securing  the  charge  in  favour  of  the  &ther,  preceded  that 
life  estate ;  it  might  be  difficult,  therefore,  to  hold  that  the  por- 
tions would  overreach  this  term  and  charge:  and  as  to  the  term 
for  the  other  portions,  various  matters  might  be  urged.  It  is  a 
mere  question  of  construction,  and  the  point  must  vary  with  the 
circumstances.  Where  a  charge  precedes  a  parent's  life  estate, 
and  he  is  empowered  to  jointure  and  subject  to  the  jointure  to 
portion, — the  question  is,  whether  the  jointure  does  not  follow 
the  life  estate  (142f3),  and  whether,  therefore,  the  jointure  and 
portions  would,  without  express  words,  overreach  the  charge ; 
and  as  to  part  of  the  estates,  this  seems  to  have  been  the  case  in 
Modey  v.  Modey ^  at  least  when  the  powers  were  originally 
created.  The  particular  provisions  in  the  several  powers  in  this 
case,  might  serve  as  a  guide  in  the  construction.  It  does  not 
^pear  clearly  how  the  estates  before  stood  limited. 


2. — A$  to  the  OverrecuMng  of  Limitations  created  under  Powers, 

[1432.]  In    the   cases  which  we   have  above  discussed,  the 
question  has  t>een,  to  what  extent  the   direct  limitations  of  a 


(/)  5  Ves.  248. 
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CHAP.  xif.     settlement  are  overreachable  by  the  exercise  of  a  power  con- 

'^^l"'  _  tained   in   the  settlement     We  now  enter  upon  the   question 

how  far  a  limitation  created  by  virtue  of  one  power  contained  in 
a  settlement,  is  overreachable  by  a  limitation  created  by  means 
of  another  power  contained  in  the  same  settlement 

[1433.]  Besides  Sir  E.  Suffden!s  (ff)  brief  notice  of  the  subject 
and  which  varies  in  some  degree  from  that  in  his  first  edition  (A), 
we  have  the  more  ample  discussions  of  Mr.  Butler  (t)  and  Mr. 
Sanders  (j  }.  As  observed  by  Sir  E.  Sugden  (k)^  "  it  is  usual  in 
^^  most  cases  to  provide  by  the  settlement  for  the  priority  of 
"  the  several  powers  contained  in  it,"  at  least  in  cases  where 
doubts  can  be  started.  The  point  more  commonly  arises  on 
settlements  by  will,  and  on  voluntary  settlements  on  several 
branches  of  a  family  in  succession,  and  not  (at  least  in  a  way 
to  occasion  doubts,)  on  marriage  settlements,  though  it  does 
sometimes .  occur  on  marriage  settlements.  Mr.  Butler  urges 
the  expediency  of  an  express  provision  on  the  subject;  Mr. 
Sanders  takes  rather  a  different  view:  in  many  cases  it  may 
be  thought  to  be  unsafe  to  leave  the  matter  to  construction, 
though  in  other  cases  little,  if  any,  doubt  can  be  raised. 

Distinctions.  [1434.]  In  considering  the  subject,  we  must  -bear  in    mind 

that  sometimes  different  powers  are  vested,  either  wholly  or  in 
part,  in  the  same  individual ;  at  other  times  the  powers  are  to 
be  exercised  by  different  individuals.  In  the  former  class, 
the  question  may  be  not  only  as  to  the  meaning  of  the  original 
settlement,  but  as  to  the  effect  of  the  first  appointment 

The  authorities.       [1435.]  We  may  now  advert  to  the  authorities,  which  appear 

not  to  be  very  numerous,  though  they  are  not  limited  to  tlie 
"  dictum  in  Moore!^  (  / ) 

[1436.]  It  seems   to    have    been    understood  in   Yelland  v. 


(g)  342. 
(A)  271. 
(0  Note  (VII.  2)  to  Co.  Litt.  271''. 


(j)  1  Sand.  Uses,  4tL  ed.  164. 

(A)  343. 

(0  Sug.  343 ;  (1436). 
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Fidis  (m)y  that  with  reference  to  a  conveyance  containing  a 
power  to  make  leases,  and  a  power  of  revocation, — if  a  lease 
be  made,  it  cannot  be  overreached  by  the  power  of  revocation. 
The  note  of  YeUand  v.  Ficlis  is  extremely  short,  and  the  above 
point  was  merely  put  in  the  case :  the  supposed  lease  must  be 
treated  it  seems  as  created  under  the  power  of  leasing,  for 
otherwise  the  case  must  be  looked  at  in  a  different  view  (3216); 
upon  what  principles  precisely  the  case  would  be  decided  may 
not  be  clear  (1437). 

[1437.1  In  Udal  v.  Udal  (n)  an  estate  was  settled  to  the 
use  of  the  settlor  in  tail,  with  remainder  to  such  persons  and 
for  such  estates  as  he  should  limit  by  indenture,  and  for  want 
of  such  limitation  to  various  uses,  with  the  reversion  in  fee  to 
himself, — *^  with  a  proviso  that  upon  tender  of  5^.,  &c.,  he  might 
*^  revoke  those  uses,  and  limit  others."  The  first  power  was 
as  it  was  held,  executed,  and  it  seems  to  have  been  questioned 
whether  the  uses  limited  according  to  that  power  were  re- 
vocable by  the  proviso;  but  no  attempt  to  revoke  had  been 
made,  and  there  was,  therefore,  no  necessity  to  decide  the 
point. 

[1438.]  1^  case  may  involve  three  questions;  one  of  law, 
whether  the  reservation  of  such  a  power  would  be  good ;  another 
as  to  the  construction  of  the  proviso ;  and  the  third,  as  to  the 
effect  of  the  deed  of  appointment — In  respect  to  the  point  of 
law.  Sir  JS.  Sugden  (o)  appears  to  consider  that  the  case  of  Heli 
V.  Bend  (1371),  decided  that  such  a  power  was  bad,  admitting  (p) 
that  it  is  difficult  to  see  the  principle  of  the  objection ;  we  have, 
however,  elsewhere  (1371)  endeavoured  to  shew  that  this  point 
cannot  be  deemed  as  fairly  established  by  the  decision  of  Heli 
▼.  Bend :  the  cases  of  Udal  v.  UdaJ^  and  Heli  v.  Band,  may  be 
thonght  to  be  very  different —  As  to  the  construction  of  the 
proviso,  the  words  are  too  shortly  reported  to  form  any  satis- 


(m)  Moo.  788 ;  see  Anon.  Moo.  612.  (o)  315. 

(»)  A],  81,  83;  see  Fitzgerald  v.  (p)  313. 

Lord  Faueonberg  (871). 

c  2  [1438] 
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CHAP.  XII.      factory  opinion.     It  might  be  difBcult  to  hold,  in  the  absence  of 

SEC.  n.        ^  ^jggj.  intention  to  the  contrary,  that  a  power  to  revoke  "  the 

~~  ~   "  uses  declared  by  the  indenture,"  would  extend  to  the   uses 

limited  by  virtue  of  a  power,  contained  in  the  indenture  {q). 
In  many  cases  the  point  might  be  pretty  clear:  as  where  a 
settlement  should  be  made  on  children  subject  to  a  power  of 
appointment  in  their  favour ;  since  the  direct  limitations  would 
be  overreachable,  it  may  be  thought  that  any  uses  taken  under 
an  appointment  would  be  equally  so,  except  so  fisur  as  the 
nature  of  the  appointment  might  indicate  the  contrary. — In 
regard  to  the  effect  of  the  deed  of  appointment, — in  the  par- 
ticular case  the  uses  newly  limited  were  precisely  the  same  as 
the  old  uses,  excluding  the  power  of  appointment,  and  with  the 
exception  of  the  uses  substituted  for  the  old  reversion;  the 
estate  tail  in  the  settlor  was  clearly  not  a  new  limitation; 
whether  the  other  repeated  uses  were  may  be  questionable 
(1503);  the  substituted  uses  were  clearly  new  limitations.  In 
many  cases  an  intention  may  be  discovered  to  defeazance 
(3141 ),  the  unexecuted  power. 

[1439.]  We  may  observe  as  to  the  powers  in  Udal  v.  Udalj 
tliat  besides  the  difference  of  formalities,  the  powers  extended 
over  different  estates ;  the  original  power  of  appointment  could 
not  have  overreached  the  estate  tail,  whereas  the  power  of  re- 
vocation and  new  appointment  appears  to  have  extended  over 
all  the  limitations  in  the  settlement  There  may,  perhaps,  be 
cases  where  powers  equally  extensive,  the  one  with  the  other, 
might,  though  in  words  several  and  distinct,  be  considered  as  in 
effect  one  power  to  be  exercised  in  two  different  ways. 

[1440.]  In  Greene  v.  Wiglesworth  (r) — though  a  different  kind 
of  case — there  were  concurrent  powers  in  the  same  individuals : 
general  powers  of  sale  and  exchange  were  vested  in  trustees, 
together  with,  as  to  one  estate,  a  particular  power  of  sale  to  a 
certain  individual,  which  it  was  contended  gave  a  right  of  pre- 


(q)  See  Earl  of  Uxhndge  v.  Bayly  I      (r)  1  Swans.  234,  1  Wils.  313. 
(l442);  Sug.  315.  I 
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emption;  the  precise  effect  of  the  powers  was  not  however  chap.  xii. 
decidecL  The  question  arose  on  an  executory  trust  (258),  created  ^^^-  "• 
by  a  will  and  several  codicils ;  the  only  point  was,  whether  the 
testator  bad  not  by  the  further  codicil,  directing  the  insertion 
of  the  general  powers,  superseded  the  prior  direction  as  to  the 
particular  power ;  or  if  not,  whether  the  general  power  should  be 
deemed  to  extend  to  the  particular  estate. 

[1441.]  In  the  preceding  cases  the  powers  were  vested  in  the 
same  individuals:  we  now  come  to  a  case  of  a  very  different 
description — a  case  containing  various  powers  to  charge,  and 
also  powers  of  sale  and  exchange,  the  powers  being  to  a  certain 
extent  vested  in  different  persons^  As  to  powers  to  charge,  in 
some  cases  it  might  perhaps  be  contended  that  they  should  take 
effect  as  to  their  operation  concurrently,  so  as  for  the  charges 
to  be  satisfied  pari  pcissu. 

[1442.]  The  case  referred  to  is  the  Earl  of  Uxbridge  v. 
Bayly  (s) :  there  were  three  powers  of  charging,  one  vested  in 
the  husband  and  wife,  anotiier  in  the  husband,  and  a  third 
(which  had  reference  to  the  sums  previously  raised)  in  the  sur- 
vivor; but  it  does  not  appear  to  have  been  necessary  to  deter- 
mine any  question  as  to  priority.  There  were  also  the  usual 
powers  of  sale,  exchange,  and  partition,  (or  of  sale  and  exchange 
only)  ;  and  under  one  or  other  of  these  powers,  a  partition  had 
been  made ;  a  charge,  by  way  of  mortgage  for  a  term,  had  been 
previously  created  under  the  joint  power,  and  the  mortgagee 
had  concurred  in  the  partition.  Besides  this  charge,  the  hus- 
band had  exercised  his  sole  power  by  charging  the  estate  in 
favour  of  his  executors  for  the  payment  of  his  debts,  &c. ;  but 
without,  as  it  seems,  creating  any  term  of  years ;  the  deed  of 
partition  did  not  notice  this  charge,  and  there  were  covenants 
against  incumbrances,  &c.  It  seems  to  have  been  treated  as 
clear,  that  the  other  owners  took  their  shares  in  severalty  free 


(*)  1  Ves.  ju.  499,  4  B.  C.  C.  13;  see  Doe   d.    Courtail  v.    Thomas, 

9  B.  &  C.  288. 
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CHAP.  XII.  from  this  charge ;  the  only  question  was,  whether  the  share 
^^^'  "'  received  in  severalty  remained  subject  to  it,  or  whether  it  was 
not  revoked :  it  was  held  that  there  was  no  revocation,  and  that 
the  share  received  in  severalty,  was  subject  to  the  chaise.  The 
charge  was  considered  as  having  created  an  equitable  interest 
only,  and  that  substantially  in  fevour  of  the  tenant  for  life,  so 
that  it  was  clear  his  concurrence  in  the  partition  had  freed  the 
other  owners  from  it:  what  would  have  been  the  effect  had  a 
term  been  vested  in  trustees,  may  not  be  so  clear.  In  r^ect  to 
the  question  whether  the  charge  was  altogether  revoked,  per- 
haps there  may  be  some  similarity  between  such  a  case  and  the 
case  of  a  common  partition  and  will,  as  Luther  v.  Kidh/,  &c* 
(325) ;  though  in  the  view  taken  by  the  Court,  it  seems  that 
the  settlement  of  the  share  received  in  severalty  to  the  old 
uses,  was  considered  to  include  generally  in  such  old  uses,  limi- 
tations created  under  the  powers  in  the  original  settlement  {t). 

[1443.]  The  point  as  to  priority  seems  to  have  arisen  under 
the  instrument  which  gave  rise  to  the  case  of  Edwards  v. 
Slater  (m).  The  powers  which  were  to  jointure  and  portion 
were  indeed  somewhat  singularly  worded,  as,—*"  that  if  he  (the 
*^  settlor)  should  make  a  jointure  to  his  wife,  and  make  a  lease 
"  for  thirty^me  years^  to  commence  after  his  death^*  for  raising 
daughters'  portions,  then  the  conusees  should  stand  seised,  &c 
The  settlor  first  executed  the  jointuring  power;  he  then  exe- 
cuted the  power  to  portion  by  limiting  a  term  of  "  thirty-one 
"  years,  to  begin  after  his  death ; "  and  it  appears  to  have  been 
considered  that  the  jointure  preceded  the  term  in  interest,  but 
that  the  term  ran  on  concurrently  with  the  jointure ;  so  that 
the  effect  might  have  been  that  the  term  would  never  have 
taken  effect  for  any  substantial  purpose.  It  would  rather  seem 
that  the  jointure  estate  was  forfeited  by  reason  of  the  subsequent 
concurrence  (2024)  of  the  wife  with  her  husband  in  a  fine,  so 
as  to  have  brought  the  term  into  possession.  It  was  argued 
that  such  a  power  to  create   concurrent  interests,   was  absurd 


(0  See  AiUms  v.  Adams  (1(501)).      I       («)  Hardres,  410. 
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and  unreasonable;  in  this  there  seems  no  weight,  provided  the  chap. xn. 
actual  intention  can  be  made  out  (1287);  but  a  doubt  may  ^^^'  "• 
perhaps  be  properly  suggested  whether  a  different  construction 
migbt  not  have  been  put  upon  the  powers  or  the  instruments 
executing  them.  Rather  than  that  the  children  might,  by 
possibility,  have  l6st  their  portions,  it  may  be  thought  more 
reasonable  that  the  term  should  have  been  viewed  as  preceding 
the  jointure,  or  the  donee  held  as  authorized  to  make  the  term 
commence  after  the  jointure :  in  the  events  which  happened, 
the  point  may  have  been  of  no  consequence.  The  words  of 
the  power  may  not  be  fully  stated,  and  the  value  of  the  estate 
does  not  appear;  its  value  may  have  been  sufiKcient  to  provide 
for  the  widow  and  children,  if  the  donee  had  thought  proper 
to  limit  portions  only  of  die  estate  to  each.  - 

[1444.]  We  may  also  advert  to  an  earlier  case  (r),  where 
powers  to  jointure  and  to  lease  at  ancient  rents,  were  considered 
as  having  been  created  under  a  restriction  against  alienation, 
"  otherwise  than  for  jointures"  for  life,  &c.,  "  or  leases  for 
'^  twenty-one  years,"  &c. ;  and  where  Coke,  as  counsel,  seems  to 
have  admitted  that  if  the  jointuring  power  were  well  executed 
under  an  informal  covenant  to  stand  seised  (803),  ^^  then  being 
*'  made  before  the  lease,  it  shall  take  effect  before." 

[1445.]  Where  powers  to  jointure  and  to  portion  are  given  to 
the  same  party,  perhaps  when  he  is  not  expressly  or  by  neces- 
sary implication  precluded  under  the  terms  of  the  provisions  (u?), 
he  may  exercise  a  discretion  in  fixing  the  priorities. 

[1446.]  In  Boycot  v.  Cotton  (a:),  the  portions  were  by  the 
appointment  expressly  made  subject  to  the  jointure  in  respect  to 
those  lands,  which  were  charged  with  both,  for  part  of  the  lands 
charged  with  the  portions  was  not  subject  to  the  jointure ;  the 
portions  seem,   however,  to  have  been  made  to  carry  interest 


^  (t)  Read  and  Nashe't  case,  1  LeoD. 

/  147. 

(w)  See  Eveltfn  v.  Eveli/n  (2632). 


(x)    1    Atk.   552;    see  Burrell  v. 
Crulckleyy  16  Ves.  644. 

[1446] 
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CHAP.  XII. 
SEC.  II. 


from  the  decease  of  the  donee:  the  case  was  not  an  ordinary 
one.  It  may  deserve  consideration,  at  least  in  some  cases, 
whether  interest  can  be  so  charged  on  a  reversion  (y);  much 
must  depend  upon  the  words  of  the  power. 


[1447.]  Even  where  the  powers  expressly  fix  the  order  of 
charge,  it  may  not  follow,  at  least  in  all  cases,  that  the  powers 
cannot  be  exercised  under  a  stipulation,  or  upon  a  condition  that 
a  variation  take  place. 


Power  under 
the  trusts  of  a 
term. 


[1448.]  Sometimes,  as  in  Carter  v.  Carter  (jr),  the  power  to 
portion  arises  under  the  trusts  of  a  term  already  and  directly 
limited.  Such  cases  may  stand  on  a  different  footing  to  the 
ordinary  ones.  If  the  term  be  overreached  as  a  direct  limita- 
tion, the  charge  under  the  power  to  portion  must,  as  arising 
under  the  term,  be  in  like  manner  overreached:  on  the  other 
hand,  in  some  cases  the  charge  may  gain  a  priority  in  this  way. 


[1449.]  In  Goodright  d.  Hare  v.  Cator  (a),  we  find  in  the 
powers  of  sale  and  exchange,  an  express  exception  to  prevent  the 
revocation  of  leases  created  under  the  power  of  leasing.  This  is 
one  of  the  cases  which  may  arise  on  an  ordinary  marriage  settle- 
ment (&),  but  upon  which,  as  noticed  by  Sir  E.  Sugden  (1433) 
and  Mr.  Sanders  (1433),  there  can  be  no  doubt. 

[1450.]  We  find  a  like  exception  in  a  common  power  of 
revocation  in  an  old  case,  where,  indeed,  the  power  of  lea»ng 
assumed  very  much  die  form  of  a  direct  limitation  (c). 

The  same  pow-  [1451.]  Where  one  and  the  same  power,  or  where  several 
in  several  per-  powers  for  effecting  substantially  one  and  the  same  object,  are 
"®°**  vested  concurrently  in  different  persons,  but  so  as  to  be  exercise- 

able  by  either  of  diem  (604),  it  seems  that  priority  of  effect 


(y)  See  Evelyn  v.  Evelyn^  sup. 
(z)  (1424);  see  Gore  v.  Gorcy  2  P. 
W.  28. 

(a)  2  Doug.  477. 


(b)  See  Tai/lor  v.  Stibherty  2  Ves. 
jun.  437. 

(c)  Lovies  case,  10  Rep.  78*. 
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must  depend  upon  priority  of  execution,  and,  in  short,  that  if     chap.  xii. 
there  be  a  full  execution  by  one  of  the  parties,  the  authority  of       ^^^'  "• 
the  other,  as  well  as  of  the  appointing  party,  is  at  an  end. 

[1452.]  Sometimes  when  two  persons  purchase  an  estate,  the  ^^^^'^'J*  ^^ 
conveyance  is  made  to  such  uses  as  they  shall  jointly  appoint,  chase. 
and  in  defavlt  of  a  joint  appointment,  one  undivided  moiety  is 
limited  to  such  uses  as  one  of  the  parties  shall  appoint,  with  the 
other  usual  limitations  to  bar  dower  in  his  favour ;  and  die  other 
moiety  is  limited  in  a  like  way  in  &vour  of  the  other  purchaser. 
There  seems  no  substantial  advantage  in  the  limitation  of  the 
joint  power ;  and  in  the  event  of  one  of  the  purchasers  simply 
exercising  his  sole  power,  without  making  any  conveyance  or 
entering  into  covenants,  &c.,  operating  as  an  extinguishment  or 
defeasance  of  the  joint  power,  a  question  might  perhaps  be 
raised  whether  the  joint  power  would  not  still  remain  in  force. 


3. — As  to  Sub-AlienatianSf  Clmrges,  Sfc,^  being  defeated^ 

(a.)  General  Remarks. 

[145S.]  Where  an  estate  is  overreachable  by  a  power,  it  still 
remains  so  notwithstanding  subsequent  conveyances  of  the  estate, 
or  the  creation  of  partial  charges  or  interests  out  of  it ;  the 
estate  may  indeed  have  been  vested  in  a  party  whose  concur* 
rence  was  necessary  to  the  exercise  of  the  power,  and  in  this 
case  the  power  may,  by  the  acts  referred  to,  have  become  extin- 
guished or  suspended. 

[1454.]  Thus  to  put  an  instance  of  the  general  rule,  as  a  sale  Salebyexeca. 
by  executors  under  a  common  power  of  sale  in  a  will,  the  estate 
not  being  devised  but  descending  to  the  heir,  defeats  the  heir's 
estate,  so  it  appears  in  old  books  {d)  that  the  charges,  incum- 
brances, &C.,  of  the  heir,  are  in  like  manner  overreached. 


(d)  Bio,  ^'  Charge,"  pi.  15;  ''Relation,"  pi.  30;  Latch.  43  aud  138, 

in  Daniel  v.  Uhley, 

[1454] 
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[1455.]  It  sometimes  happens  that  in  consequence  of  a  new 
settlement  of  an  estate,  subject  to  be  overreached  by  powers  of 
Successive  seu    gale  and  exchange,  the  estate  becomes  subject  to  successive 

powers  of  sale  and  exchange  {e) ;  of  course  an  exercise  of  the 
latter  set  of  powers,  without  an  extingubhment  of  the .  former, 
would  not  confer  a  good  title. 


Relation. 


[1456.]  To  a  certain  extent  there  is  in  these  cases  a  relation 
( 1872)  bade  to  the  original  instrument^  but  the  relation  is  not  of 
such  a  nature  as  to  affect  the  past  enjoyment  of  the  estate. 

[1457.]  Thus  a  sale  by  executors  under  a  power  of  sale,  does 
not  go  back  so  as  to  overreach  the  heir's  right  to  the  mesne  pro- 
fits {a) ;  and  a  like  doctrine  prevails  in  other  cases.  An  appoint- 
ment by  an  act  inter  vivos,  takes  effect  in  this  view  as  well  as 
others,  only  from  the  period  of  its  being  made,  and  an  appoint- 
ment by  a  testamentary  instrument  from  the  period  of  its  per- 
fection by  the  testator's  death,  and  in  neither  case  before  (b). 


Foiin  of  limi- 
tations to  bar 
dower. 


(b.)  As  to  the  Right  of  Dower  being  defecUed,  and  in  con* 
nexion  (1467)  a«  to  the  Concurrence  in  a  Conveyance 
of  a  Trustee  to  bar  Dower, 

[1458.]  In  connexion  with  the  doctrine  above  discussed,  it 
may  be  proper  to  consider  whether  a  right  or  title  of  dower, 
attached  to  an  estate  overreachable  by  the  exercise  of  a  power, 
can  be  superseded  by  an  appointment 

[1459.]  Limitations  to  bar  dower,  as  now  usually  framed,  do 
not  vest  the  fee  simple  in  possession  in  a  purchaser ;  consequently 
no  right  of  dower  can  attach,  whether  the  power  be  executed  or 
not     As  is  well  known  (c),  the  estate  is  commonly  limited  to 


(«)  See  Wheate  v.  Holly  17  Ves.  80; 
Roper  T.  Halifax  (3241). 

(a)  Bro.  "  Relation,"  pi.  30. 

{h)  See  in  Duke  of  Marlbro*  v.  Earl 
Godolphin,  2  Ves.  sen.  61 ;  and  see 


Southby  V.  Stoneliouse,  2  Ves.  sen.  61 1 . 
(c)  Feame's  Rem.  348;  Butler's 
note  1  to  Co.  Litt.  379»»;  Sug.  Gil. 
Uses,  321  note;  Prcs.  Watkins,  49; 
Mttrley  and  Coolers  Watk.  85. 

[1459] 
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sach  uses  as  the  purchaser  shall  by  deed  appoint,  and  in  default 
of  an  appointment,  to  the  use  of  the  purchaser  for  his  life,  with 
remainder  (considered  whether  correctly  or  not  a  vested  remain- 
der {d)  ),  to  the  use  of  a  trustee  and  his  heirs  during  the  pur- 
chaser's life,  in  trust  for  him,  with  the  ultimate  remainder  to  the 
use  of  the  purchaser  in  fee« 
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[14600  III  many  cases,  however,  there  has  been  no  interposed  Old  fonn. 
estate  in  a  trustee,  the  limitations  being  to  such  uses  as  a  pur- 
chaser should  iq[>point,  and  in  default  of  an  appointment,  to  the 
use  of  him  in  fee  or  to  the  like  effect;  and  for  a  long  time  it  was 
a  matter  of  gpreat  doub^  whether  an  appointment  would  so  over- 
reach the  estate  limited  in  de&ult  of  an  appointment,  as  to  defeat 
die  claim  to  dower  (e). 

[1461.]  After  various  dicta  on  the  subject  (/),  it  seems  at 
length  to  have  been  settled  by  the  case  of  Mareton  v.  Lees  (^), 
and  the  later  case  of  Ray  v.  Pitnff  (A),  that  an  appointment  by 
deed  defeats  the  claim  (1712). 

[1462]  No  case  appears  to  have  arisen  upon  an  appointment  Will. 
by  will. 


^ 


[1463.]  When  the  case  of  Ray  v.  Punff  was  before  the  F.  C, 
he  seems  to  have  viewed  the  question  as  depending  a  good  deal 
upon  the  soundness  of  the  decision  in  Buckworth  v.  Thirkell  (i), 
where  a  husband  was  held  to  be  tenant  by  the  curtesy  in  right 
of  an  estate  vested  in  his  wife,  defeated  by  way  of  executory 
devise.    It  is  understood,  however,  that  the  Judges  of  the  Kin^s 


{i)  Fearae's  Rem.  220. 
(0  Butler's  note  2  to  Co.  Litt.  216», 
leth  ed. ;  2  Sand.  Uses,  74, 4th  ed. ; 
Park  on  Dower,  168. 

(/)  Catfe  T.  Holford,  3  Ves.  657 ; 

Cox   T.   Chamherlain^  4   Ves.    637; 

Maundrdl  r.  3faundreU,  10  Ves.  l^y 

m,  266;  Wild  v.  Fort,  4  Taunt. 

334;  see  in  Roach  v.  Wa(/Aam(1706). 


(y)  Sug.  339. 

(A)  5  Mad.  310,  and  5  B.  &  A.  ^\, 

(i)  1  Coll.  Jur.  332 ;  S.  C.  3  Bos. 

&  P.  652,  in  note  to  Doe  v.  HutUm ; 

S.  C.  10  Moore,  235,  in  note  to  Moody 

r.  King;  see  Butler's  note  4  to  Co. 

Litt.  241s  l«th  ed.  and  17th  ed.; 

Park  on  Dower,  168;  1  Roper's  Hush. 

and  V^ifc,  37. 

[1463] 
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Bench  did  not  mean  to  overrule  Buckworth  v.  TkirkeU ;  on  the 
contrary,  that  case  has  been  confirmed  by  the  more  recent  deci- 
sion of  Moody  V.  Kinff  {j)j  where  indeed  the  question  was  as  to 
-dower. 


Powers  of  revo- 
cation. 


[1464.]  Mr.  Sanders  {k)  appears  to  place  powers  of  revoca- 
tion on  the  same  footing,  and  it  might  be  difficult  to  distinguish 
the  two  cases. 


Power  of  sale 
in  executors. 


[1465.]  It  is  observable  that  cases  may  arise  where  the  power 
is  vested  not  in  the  person  having  the  estate,  but  in  another, 
and  where  it  may  be  exercised  after  the  right  of  dower  has 
actually  fallen  into  possession.  Thus  in  the  common  case  of  a 
power  of  sale  given  to  executors,  the  heir  may  die  seised  before 
an  execution  of  the  power,  leaving  a  wife  intitied  to  dower.  In 
the  cases  (1454)  where  it  has  been  laid  down  that  the  heir's 
charges,  &c.,  are  overreached  by  a  sale,  no  exception  appears 
with  reference  to  dower. 


[1466.]  Sir  E.  Sugden  (J)  puts  a  case  somewhat  similar,  though 
in  another  shape,  as  the  case  of  an  estate  limited  to  such  uses 
as  one  shall  appoint,  with  a  limitation  in  default  of  an  appoint- 
ment to  another.  Such  cases  may  be  thought  to  be  still  stronger 
than  the  ordinary  cases  against  the  claim  of  the  dowress(m), 
though  a  variation  occurs  in  Sir  E.  Suffden^s  several  editions  (n). 


[1467.]  In  some  degree  connected  with  the  subject  last 
noticed,  is  the  question  whether  a  purchaser  can  require  a 
vendor  to  procure  his  trustee  to  bar  dower  to  concur  in  the 


(t)  2  Bing.  447,  10  Moore,  233; 
and  see  Gotxienough  v.  Goodenoiigh, 
3  Pr.  Ab.  372 ;  S.  C.  5  Madd.  317,  in 
Baif  V.  Pungi  S.  C.  2  Dick.  796. 


(A)  1  Uses,  154,  4th  ed. 
([)  1st  ed.  268,  2nd  ed.  333. 
(m)  Ibid. 
In)  3rd  ed.  338,  4th  ed.  34 1 . 

[1467] 
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power  of  appointment. 

[1468b]  As  elsewhere  (1697)  appears,  it  is  the  general  prac- 
tice not  only  for  a  purchaser  to  take  an  appointment  under  an 
execution  of  the  power,  but  also  a  conveyance  of  the  estate  or 
interest  subject  to  the  power.  Sir  E.  Sugden  {o)  states  "  that 
''  it  is  almost  the  universal  practice  of  the  profession  not  only 
**  to  make  the  vendor  exercise  his  power,  but  also  to  make  the 
"  vendor  and  his  trustee  convey  their  interests  in  default  of 
"  appointment" 

[1469.]    This  it  is  apprehended  is  going  too  far.     On  the  Estate,  whether 

•  V  1  #•!  nominal. 

Other  hand  some  wnters(/7)  treat  the  estate  of  the  trustee  as 
of  little  or  no  consequence,  even  where  it  is  not  preceded  by  a 
power  of  appointment,  or  where  the  power  is  not  exercised ; 
it  may  be  proper  however  to  act  with  caution  on  this  view.  Sir 
E,  Suffden  appears  to  consider  it  doubtful  whether  the  concur- 
rence of  the  trustee  can  be  required  if  the  power  be  exercised ; 
and  it  may  be  thought  that  it  cannot;  indeed  the  obvious 
answer  seems  to  be,  that  the  trustee  has  no  estate  remaining 
in  him,  and  it  may  therefore  be  urged  that  the  vendor  could 
not  com]>el  him  to  execute  any  deed.  In  many  cases  a  fine 
would  be  necessary  (y),  as  where  the  trustee  is  a  Jeme  covert ; 
or  proceedings  imder  the  Statute  (r)  where  the  trustee  is  an 
infismt ;  so  a  trustee  may  be  abroad,  or  there  may  have  been  an 
escheat 

[1470.]  In  the  case  before  Mr.  Marriott^  Mr.  Wilbrahamj 
Mr.  Booth,  and  Mr.  Filmer  (5),  the  concurrence  of  the  trustee 
seems  to  have  been  required  more  for  the  sake  of  caution  than 
on  any  other  ground.  The  interposed  estate  in  that  case  was 
for  the  life  of  the  then  wife  of.  the  owner,  so  that  on  her  death 
in  lus  life  time,  the  owner  would,  subject  to  the  power,  have 

)  [p)  197.  (V)  See  Sug.  194. 

[p)  Pres.  Walk.  51 ;    Morley  and         (r)  11  G.  4,  and  1  W.  4,  c.  60. 
Caote'i  Walk.  87.  \       W  2  Cas.  &  Op.  29 ;  see  Sug.  198. 

'  [1470] 
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^^^'  "'        time,  an  estate  would  have  remained  duriDg  her  life  outstanding 

in  die  trustee.     There  was  a  question  in  the  ease  whether  the 

limitation  to  the  trustee  was  not  contingent  on  account  of  its 

particular  wording  {t). 

[1471.]  Where  for  any  reason  the  power  is  not  exerdsed, 
the  concurrence  of  the  trustee  certainly  seems  proper. 


(c.)  As  to  Judgments, 

[1472.]  In  a  recent  case  {u)  it  was  held  that  an  s^pointment 
for  a  term  of  years,  by  way  of  mortgage, — under  a  general 
power  of  appointment  accompanied  by  the  ordinary  limitations 
to  bar  dower, — defeated  the  lien  of  a  judgment  creditor  upon 
the  interests  limited  in  default  of  an  appointment  The  trans- 
actions took  place  in  the  following  order:  first,  tiie  judgment 
was  obtained ;  there  followed  the  conveyance  to  uses  in  favour 
of  the  debtor ;  the  mortgage  was  tiien  made ;  and  shortiy  after- 
wards an  elegit  was  sued  out  upon  the  judgment.  It  may  per- 
haps deserve  consideration  what  would  be  the  effect,  at  least 
in  equity,  of  an  appointee  having  notice  of  the  judgment ;  and 
other  points  may  remain  to  be  considered  with  reference  to  the 
doctrine  of  the  principal  case. 


4. — As  to  Limitations  subject  to  a  Power  being  determined 
by  its  Executiouy  without  the  necessity  of  Entry,  Claimy 
or  other  Acts. 

(a.)  General  Causes. 

[1473.]   That  by  the   execution  of  a  power  of  revocation, 
power  of  appointment,   or  other  power,  the   uses,  estates,  or 


(0  See  Feame's  Rem.  242.  i  &  C.  459 ;  see  (1703) ;  see  (2447). 

(tt)  Doe  d.  Wigan  v.  Jones^  10  B.  | 

[1473] 
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interests  subject  to  its  operation,  are  detennined  wholly  or  pro     chap.  xii. 
tanto^  appears  so  clearly  in  every  day's  practice,  that  it    can        ^^^' "' 
scarcely  be  necessary  to  cite  authorities  on  this  point.     These, 
and  shifdng  or  conditional  uses,  clauses,  or  limitations,  seem  to 
depend  essentiaUy  on  the  same  rules  (a). 

[1474.]  Sir  E,  Sugden(h\  with  reference  to  "  uses,''  and 
powers  of  *^  revocation,"  adds,  "  without  entry  or  claim,  if  the 
^'  party  who  has  the  power  is  himself  tenant  of  the  freehold, 
^'  as  he  cannot  enter  upon  liimself,  and  a  claim  is  unneces- 
^^  sary  (c) ;  but  it  has  been  doubted  (d)  whether  a  claim  is  not 
**  necessary  where  the  revoker  has  no  interest  in  the  land." 

[1475.]  The  doubts  expressed  on  powers  of  revocation,  appear 
to  have  been  on  accoimt  of  their  supposed  resemblance  (279)  to 
conditions;  it  is  apprehended,  however,  that  no  entry  or,  con- 
sequently, claim  can  be  necessary  in  any  case,  in  order  to  vest 
the  estate  or  interest  in  the  party  who,  on  the  execution  of  the 
power,  is  entitled  either  under  the  substituted  uses  or  under  the 
original  estate  (^),— that  is  no  strict  legal  entry  or  claim,  as  in 
some  cases  with  respect  to  a  condition;  of  course  the  party 
intitled  on  the  execution  of  a  power,  must  in  some  way  or 
other  assume  a  dominion  over  the  property,  otherwise  in  time 
his  interests  may  be  barred. 


(b.)  As  to  Estates  or  Interests  in  the  Crown. 

[1476.]  Sir  E.  Sugden(f)  places  estates  or  interests  in  the 
Crown,  as  to  their  being  determined  upon  the  same  footing  as 


(a)  Booth's  Opinion,  at  end  of 
Shepp.  Toach.,  and  1  Coll.  Jur.  421 ; 
and  see  (17). 

(4)  337;  see  206,  207. 

(r)  Di^tU  case  (808);  and  Lord 
Hkrewdnsry^s  case,  there  cited ;  Awm, 
Moo-  608 ;  Co.  Litt.  237«. 

(</)  See  in  Perrons  case,  Moo.  374, 


389 ;  and  Diggt^s  case,  sup. 

{e)  See  Carter,  78,  in  Thomasin  v. 
Mackworth;  3  Ch.  Cas.  6Q^  in  Balk 
Y.  Mountague;  see  Booth's  Op.  tup.; 
2  Cas.  Sc  Op.  100,  Op.  on  Gen.  Jack- 
8<m^8  case. 

(/;  337. 

[1476] 
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the  estates  or  interests  of  a  subject;  and  there  may  be  no  dif- 
ference between  them  upon  this  point,  though  if  entry  or  claim 
were  necessary,  there  might  be,  at  least  in  matters  of  form.  So 
as  to  vesting  an  estate  in  the  Crown  by  means  of  the  execution 
of  a  power,  there  might  be  a  diflFerence  as  to  the  mode  of  making 
a  claim  (y).  The  case  as  to  the  overreaching  of  estates,  may  arise 
on  estates  vested  in  the  Crown  by  escheat,  forfeiture,  &c.,  as 
well  as  by  direct  limitations. 


[1477.]  In  Goodcheap^s  case  (A),  the  question  was  discussed 
whether  land  vested  in  the  Crown  by  escheat,  for  default  of  a 
testator's  heir  (i),  could  be  devested  out  of  the  Crown  by  the 
execution  of  a  power  created  by  the  will.  No  decision  appears 
in  the  Year  Book ;  but  the  case  has  been  often  cited  to  shew 
that  there  will  be  a  divesting,  and  as  on  an  escheat,  so  on  an 
attainder  (j). 

[1478.]  It  seems  ako  to  have  been  considered,  in  Reeve  v. 
the  Attorney  General  (A),  that  the  execution  of  a  power  would 
devest  an  estate  vested  in  the  Crown  by  escheat ;  but  the  power 
having  determined  by  the  death  of  the  trustee,  the  Court  of 
Cliancery  determined  that  it  had  no  jurisdiction  against  the 
Crown  (3038). 

[1479.]  Other  cases  have  arisen  where  the  estate  has  been 
vested  in  the  Crown  by  means  of  Attainder  Acts  (Z),  or  by 
means  of  a  direct  limitation  in  remainder  (m). 


ig)  See  EngUfield^t  case  (1924); 
Anon,  Moo.  611. 

(h)  49  E.  3,  fo.  16;  Fitzh.  "De- 
vise," pi.  8;  Bro.  "Devise,"  pi.  10; 
"  Escheate,"  pi.  32 ;  (154). 

(i)  See  Gardner  v.  «9Ae/(2on,Vaughan, 
270 ;  3  Cruise's  Dig.  2nd  ed.  440. 

(J)  Sir  Hugh  Cholmleys  case,  2 
Rep.  63 ;  Lord  Stafford's  case,  8  Rep. 
76"*;  Manning  v    Andretvs^  1  Leon. 


260 ;  Barrington  v.  Atl.  Gen,^  Hard. 
419. 

(k)  3  Cruise,  440,  2nd  ed.,  2  Atk. 
223;  S.  C.  cit.  I  Ves.  sen.  444,  in 
Penn  v.  Lord  Baltimore. 

(J)  See  in  Perrot^s  case,  Moo.  374, 
389;  see  Barrington  v.  Att.  Gen., 
Hardres,  419. 

(m)  Snape  v.  Turton  (3220). 

[1479] 
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as    to    limitations    created    under    powers    being 
remainders;    and   as   to   the   rule   in   shelly's 

CASE. 


[1480.]  We  have  already  (20)  adverted  to  the  point,  whether 
powers  are  in  themselves  ever  deemed  in  the  light  of  remain- 
ders.    We  may  now  consider  limitations  created  under  powers, 


1. — General  Subject  (1481)9  and  herein  (1484),  Freke  v.  Lord 
Barrington. 


2,— The  Rule  in  Shelly's  Case  (1486), 


1. — General  Subfectj    and  herein   (1434),    Freke   v.    Lord 

Barrington. 

[1481.]  Where  under  a  power  over  real  estate,  whether  gene- 
ral (m)  or  particular  (o),  a  limitation  is  introduced  after  a  pre- 
ceding estate, — as  for  instance,  wher^  an  estate  is  settled  on  a 
party  for  life,  and  after  his  decease,  on  such  persons  generally, 
or  on  such  children  as  he  shall  appoint,  and  in  default  of  an 
appointment  over, — and  the  donee  exercises  his  power  by  limit* 
ing  to  a  stranger,  or  (as  the  case  may  be)  to  a  child  for  life,  or 
in  tail, — the  new  limitation  is  in  general  (2070)  considered  to 
he  a  remainder  expectant  on  the  donee's  life  estate,  and  the 
subsequent  limitations  remainders  on  the  new  estate  (a) ;  and 
this,  though  such  new  limitations  are  not  within  the  letter  of 


vn;  See  Venables  v.  Morris  (1489).    r       (o)  See  Biitl.  note  I  (VII.  2)  to  Co. 
in)  Lard  Kentington  v.  Mantell,  13      Litt.  27  W 
Vci240;  (81). 
VOL.  II.  D  [1481] 


CHAP.  XII. 
SEC.  III. 


34 


AS   TO    REMAINDERS,    AND   THE    RULE    IN    SHELLY^S    CASE. 


CHAP.  xir. 

SFX.  III. 


Lord  CoMs  definition  (&)  of  a  remainder  as  ^^  a  residue  of  an 
^^  estate  in  land,  depending  upon  a  particular  estate,  and  created 
'^  together  with  the  same,"  or  as  he  adds  in  another  place  (c), 
"  at  one  time." 


Contingent  re- 
mainders. 


[1482.]  And  it  seems  that  where  the  power,  though  exercise- 
able,  depends  as  to  its  taking  effect  upon  some  contingent 
event  (400),  the  limitations,  if  in  the  nature  of  remainders, 
will  be  contingent  Remainders  too  may  be  contingent  in 
other  ways,  as  in  consequence  of  a  chasm  in  the  limitations  (cf), 
or  of  the  words  in  which  they  are  limited. 

[1483.]  Where  a  tenant  for  life  has  a  power  to  create  a  charge 
or  appoint  a  sum  under  the  trusts  of  a  term,  already  limited 
and  precedent  to  his  life  estate,  it  might  be  difficult  to  speak  of 
the  charge  being  subsequent  to,  or  in  remainder,  of  his  life 
estate  (e). 


[1484.]  Accordingly,  it  was  held  in  Frehe  v.  Lord  Barring^ 
ton  (f)j  which  arose  on  such  a  case,  that  the  appointment  did 
not  fail,  where,  by  the  settlement,  all  the  ^^  uses,  estates,  limita- 
^*  tions,  and  appointments,  therein  and  thereby  before  limited 
**  or  appointed,"  of  the  manOr,  &c.,  "  subsequent  to,  and  in  re- 
**  mainderj  after  the  estate"  of  the  tenant  for  life  were  directed 
to  cease,  on  account  of  the  tenant  for  life's  refusal  to  conytey 
another  estate,— it  being  in  that  case  declared  tiiat  the  man<M*, 
&c.,  should  immediately  after  tlie  death  of  the  tenant  for  life, 
^^  anA  determination  of  the  estates  and  uses  thereby  limited 
^*  and  appointed  which  Were  precedent  thereto,"  go  over,  &c. ; 
and  the  decision  was  approved  by  Lord  Rosslyn^  in  a  subsequent 
case  connected  with  the  former  (g).  It  appears  to  have  been 
considered  that  leases  granted  by  the  tenant  for  life,  under  powers 
contained  in  the  settlement,  would  be  also   protected,  though 


C6)  Co.  Litt.  49*. 

(c)  143». 

(d)  See  Rogers  v.  Earl  (23) ;  and 
see  also  AislaJne  y.  Rice  (23), 


(e)  Bud.  note  (V.)  to  Co.  Litt.  271»». 

(/)  3  B.  C.  C.  274. 

(g)  Lewis  v.  Freke,  2  Ves.  ju.  513. 

[1484] 
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the  detennination  as  to  them  belonged  to  a  Court  of  hiw.     A     chap.  xii. 
jointure  limited  by  virtue  of  a  power  might  have  fallen  under      ^^^'  "'* 
a  different  view. 

[1485.]  Sir  E.  Sugden  ( h )  observes,  that  '^  the  Court  con- 
sidered the  powers  as  benefits  annexed  to  the  estate  for  life, 
which  were  not  intended  to  be  defeated:''  it  is  apprehended, 
however,  th^  the  more  correct  principle  of  the  decision,  is  that 
above  stated.  As  to  the  charge,  it  may  be  noticed  that  to  a 
certain  extent  it  would  have  existed  had  not  the  power  been 
exercised;  Lord  Rosdyn  thought  that  diere  would  have  been 
still  more  difficulty  in  overreaching  the  part  which  existed  inde- 
pendent of  the  power ;  this  however  might  deserve  consideration. 
In  the  events  which  happened  no  part  of  the  charge  was  raise- 
able  until  the  death  of  the  tenant  for  life.  As  to  the  leases, 
probably  all  of  them  took  effect  In  possession  in  the  do- 
nee's life  time;  diey  were  leases  on  fines.  It  was  a  mere 
question  of  construction ;  every  case  must  of  course  depend  on 
its  particular  circumstances  :  the  M.  iZ.  considered  that  there 
was  a  fidr  gpronnd  of  doubt 


2. — The  Rule  in  Shelly's  Case, 

[I486.]  It  has  been  a  subject  of  much  discussion  how  far  the 
rule  in  Shdh/s  case  applies  to  two  limitations,  one  of  whidi  is 
contained  in  the  original  instrument  creating  a  power,  and  the 
other  in  the  instrument  of  appointment ;  whether,  in  fact,  tlie 
-two  instruments  can  for  this  purpose  be  deemed  one,  and  ac- 
cording to  the  terms  of  the  rule  (z),  ^*  the  same  conveyance." 

[1487.]  We  shall  see  that  there  are  some  eases  to  which  it 
may  be  thought  almost  impossible  that  the  rule  can  apply ;  and 
Aough  in  general  cases  the  opinions   appear   to   preponderate 


(i)  143. 

(0  SkeUy'iCBse,  1  Rep.  104«;  Co. 


Litt.  are**;  see  319*;  Fearne's  Rem. 
27. 

D  2  [1487] 
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CHAP.  XII.     in  favour  of  a  union  under  the  rule,  the  point  can  be  considered 
**^^'  "'•       as  by  no  means  settled  until  it  shall  have  received  a  judicial 
decision. 

Various  writera.       [1488-]  The  question  IS  mentioned  by  several  writers.  Though 

Mr.  Butler  notices  the  various  views  {j ),  his  own  opinion  cannot 
be  collected.  Mr.  Feame  (k)  appears  to  be  decidedly  in  favour 
of  the  application  of  the  rule,  and  states,  that  such  was  the  con- 
current opinion  of  many  men  of  eminence ;  and  Mr.  Sanders  (/), 
and  Mr.  Morley^  and  Mr.  Coote  {m)^  seem  to  concur.  Sir  E. 
Sugden  too  {n)  treats  the  case,  in  general,  as  quite  clear.  Mr« 
Preston  (o)  has  expressed  doubts,  and  Mr.  Jarman  {p)  appears 
to  consider  the  point  as  not  settled. 

[1489.]  The  only  judicial  dictum  appearing  on  the  subject 
is  that  of  Lord  Kent/on^  in  Venables  v.  Morris  (j),  in  which 
case  he  expressed  an  opinion  in  favour  of  the  union ;  but  the 
point  in  fact  did  not  arise, 

Specialcases.  [1490.]  It  has  been  stated  that  there  are  some  cases  to  which 

it  may  be  thought  almost  impossible  that  the  rule  can  apply. 

[1491.]  Thus,  where  an  estate  has  been  settled  on  a  party 
for  life,  an  appointment  may  after  his  death  be  made  under  a 
general  power  to  his  heirs;  in  such  a  case  it  seems  never  to 
liave  been  contended  that  the  rule  could  apply.  Mr.  Butler^ 
in  the  note  above  referred  to,  thus  puts  the  case,  — "  suppose 
^<  an  estate  is  limited  to  A.  for  life,  remainder  to  such  uses  as 
^'  jB.  shall  appoint,  and  afterwards  B.  in  the  life  time  of  A.  appoints 
"  the  estate  to  -4.'s  right  heirs ;"  and  Mr.  Feame  and  Sir  E*  ' 
Sugden  confine  the  case  in  the  same  manner. 


(J)  Note  1  to  Co.  Liu.  299b. 
\k)  Rem.  74. 
(0  2  Uses,  75,  4tli  ed. 
(m)  Note  to  Watkins,  102. 
(«)  333. 


(o)  See  Butler's  note  to  Feame,  76 ; 
and  see  2  Pr.  Ab.  432. 

(p)  2  Pow.  Dev.  432. 

\q)  7  T.  R.  342;  see  Doe  v.  Jetton 
(1021). 

[1491] 
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tl492.]  Another  case  may  be  put.  By  the  original  convey*  chap.  xn. 
ance,  the  estate  may  be  limited  to  the  heirs  of  A,  by  way  of  ^^^' '"' 
contingent  remainder,  and  there  may  be  a  subsequent  limita- 
tion to  A*  for  his  life ;  it  would  be  extraordinary  that  the  two 
limitations  should  coalesce  so  as  to  shift  the  property  from  ^.'s 
heirs  to  himself,  and  particularly  if  the  power  creating  AJ%  life 
estate  should  not  be  of  that  nature  as  to  have  enabled  the 
donee  in  direct  terms  totally  to  exclude  A.*%  heirs. 

[1493.]  Other  cases  too,  perhaps,  might  be  stated;  but  these 
of  themselves  are  at  least  strong  exceptions,  and  it  may  be 
thought  that  they  are  intitled  to  considerable  weight  in  deciding 
the  question,  whether  a  rule,  and  that  a  rule  often  complained 
of,  should  be  applied  in  any  case  contrary  to,  at  least,  the  literal 
terms  in  which  the  rule  is  laid  down. 

[1494.]  It  might  too  be  necessary  to  consider  what,  in  the 
case  commonly  put,  might  be  the  effect  of  yf  s  alienation  of 
the  life  estate  before  the  appointment,  or  of  a  reconveyance 
to  him. 

[1495.]  The  main  argument  in  &vour  of  the  application  of  How  far  the  in- 
the  rule,  seems  to  be,  that  the  original  instrument  and  the  in- 
strument of  appointment  are  one  and  the  same  conveyance, 
or  at  least,  to  many  purposes.  That  in  a  sense  and  by  a  sort 
of  fiction  they  are  considered  so  for  some  purposes  is  true  (r), 
but  not  for  others. 

[1496.]  For  many  purposes  it  is  clear  they  are  not  one.  Thus, 
if  a  deed  create  a  power,  to  be  executed  by  will,  the  will  may 
contain  informal  words  of  limitation  (1785),  though  in  the 
deed  they  would  have  been  purely  void.  So  in  the  converse 
case  of  a  power  created  by  will,  to  be  executed  by  deed,  though 
informal  words  of  limitation  would  have  been  effectual  in  the 
will,  they  will  not  be  in  the  deed.     Testamentary  appointments 


(r)  «ce  Butl.  note  I  (VII.  2)  to  Co.  Litt.  271*'. 

[1496] 
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or  deeds  of  appointment,  in  other  respects  operate  as  to  revo- 
cation (1715),  lapse  (1744),  &&,  as  proper  wills  or  deeds.  So 
under  general  («),  though  not  under  particular  (1230),  powers, 
limitations  may  be  created  by  appointment,  which  in  the  ori- 
ginal instrument  would  have  been  altogether  void  (a).  Again, 
the  estates  created  by  appointment  do  not  operate  by  relation 
back  to  the  time  of  the  original  instrument  (i).  Mr.  Feame 
notices  the  cases  of  lapse  and  perpetuity. 


Particular 
cases. 


[1497.]  Perhaps  if  the  limitations  were  particularly  specified 
in  the  original  settlement,  as, — ^^  to  the  heirs  of  ^.,"  if  an 
appointment  shall  be  made — or  '^  to  A*  for  life,"  if  an  appoint- 
ment shall  be  made  (2751),  the  case  might  be  stronger  in 
favour  of  an  union. 


Personalty. 


[1498.]  There  might,  perhaps,  be  still  greater  difficulty  in 
extending  the  rule  to  other  property,  as  for  instance,  personal 
property  (c),  under  subsequent  informal  appointments. 


CHAP.  XII. 
SEC.  IV. 


SECTION   IV. 

AS  TO  DIRECT  APPOINTMENTS  TO  THE  USES  LIMITED  IN 

DEFAULT  OF  AN  APPOINTMENT. 


[1499.]  Sometimes  under  a  general,  or  under  a  limited  power, 
the  donee  appoints  the  property  in  such  a  way,  as  that  it  will 
devolve  either  wholly  or  partially  in  the  same  channel  as  if  no 
appointment  had  been  made. 

[1500.]  Thus,  property  may  be  limited  generally  as  a  party 
shall  appoint,  or  to  such  of  his  children  as  he  shall  appoint,  and 


(«)  (1222) ;  see  Butler^s  note,  sup, 
(a)  See  Sug.  331. 


(b)  (1456) ;  see  Bull,  note,  tup, 

(c)  Fearoe's  Rem.  465. 

[1500] 
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in  de&iilt  of  an  appointment  to  his  first  son ;  the  power  is  exer-     chap.  xii. 
dsed,  the  property  being  liimted  to  the  first  son,  for  the  interest       sec-  'v* 
which  lie  liiroidd  hi^ve  taken  in  defiiult  of  an  appointment     Here 
the  interests  are  altogether  the  same :  in  other  cases,  the  limi- 
tations may  be  partially  the  same.     Perhaps,  at  least  in  cases 
where  the  interests  are  wholly  the  same,  it  might  be  contended 
that  there  ia  in  fact  no  appointment,  and  that  the   so  called 
ezecntion  of  the  power,  if  by  an  act  inter  vivas,  operates  simply 
as  an  extinguishment  of  the  power. 

[1501.]  The  case  is  somewhat  different  from  Hurst  v.  ttie 
Eioi  of  fVtJickilsea  (1780),  where  the  limitation  in  default  of 
an  appointment  was  to  the  donee  of  the  power  in  fee,  and  the 
donee  by  her  will,  appointed  to  her  heir,  and  it  was  held  that 
he  took  by  descent  under,  it  seems,  the  ulterior  limitation. 

[1502.]  Where  the  power  is  a  general  one,  it  seems  that  at  all 
events  the  appointee  will  so  &r  take  under  the  appointment,  as 
that  the  property  shall  be  assets  of  the  donee,  as  in  ordinary 
cases  (c2). 

[1503.]  Upon  the  general  point  a  reference  may  be  made  to 
various  authorities  (e),  occurring  under  different  kinds  of  powers 
and  circumstances.  In  some  ca^es  the  donee  has  expressed  an 
intention  to  leave  the  property  to  devolve  in  its  original  channel. 
The  point  does  not  appear  to  have  been  much  discussed,  and 
perhaps  it  would  be  held  in  most  cases  that  the  party  takes  under 
the  appointment  The  question  might  in  many  cases  be  of  im* 
portance  with  reference  to  the  light  in  which  the  interest  of  the 
appointee  i^  to  be  considered,  whether  as  an  old  interest  or  a  new 
acquisition,  as  in  case  of  bankruptcy,  &c  {/). 

{d)  See   TroughUm   v.   Tronghton     Southhy  v.    SUmehotuej  2  Yes,  sen. 


(1S31);  Jenney  t.  Andreufs,  6  Mad. 
264. 

{e)  Udal  r.  Ud4d  (1437) ;  Witham 

r.  Bland  (296) ;  Pawlett  t.  Pawlett, 

I  Vera.  204,  321,  2  Cb.  Rep.  288; 

Doe  d.  BrwmsmUh  v.  Denny  (1263) ; 


611;  Falkner  v.  Butler,  Amb.  514; 
Rohinton  r.  HardcattU  (1586) ;  WUU 
T.  Boddingion  (254) ;  Cruwys  v.  Cole- 
man (212). 

(/)  See^ojcv.  Whitbread  (1139). 

[1503] 
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[1504.]  Connected  with  this  last  view,  we  may  here  notice  a 
point  that  may  sometimes  arise.  A  disposition  may  be  made  of 
an  appointed  share  of  property,  and  the  appointment  may  after- 
wards be  avoided  as  illusory  (^r),  or  upon  some  other  ground.  In 
some  cases,  if  not  in  all,  there  might  be  reason  to  think  that  the 
interest  (if  any),  taken  by  the  appointee  in  default  of  an  appoint- 
ment, should  be  subject  to  the  disposition,  at  least  to  the  extent 
of  the  share  comprised  in  the  disposition. 


CHAP.  XII. 
SEC.  V. 

Testamentaiy 
appointments. 


SECTION  V. 

AS  TO  THE  PARTIAL  REVOCATH'N  OF  TESTAMENTARY  APPOINT- 
MENTS, AND  OF  SETIXEMENTS  CONTAINING  A  POWER  OF 
REVOCATION  OR  OF  APPOINTMENT,  BY  MEANS  OF  MORT- 
GAGES,   &C. 


[1505.]  The  rule  that  mortgages  and  conveyances  to  pay 
debts  operate  in  equity  as  a  revocation  of  wills  pro  tanto 
only  (a),  would  appear  to  apply  to  the  cases  of  appointments 
in  the  nature  of  wills  (1715),  followed  by  like  securities. 


Settlements. 


[1506.]  So  it  seems  in  general,  that  where  a  man  has  by  deed 
settled  an  estate  with  a  power  of  revocation — thus  with  reference 
to  the  settlement,  retaining  substantially  the  same  power  as  a 
testator  with  reference  to  the  devise — and  he  subsequently  makes 
a  mortgage  or  conveyance  to  pay  debts,  attended  with  the  for- 
malities of  the  power,  there  is  in  equity  merely  a  revocation  pro 
tctnto* 


Sir  E.  Sugden.        [1507.]  This  latter  case  and  the  case  of  devises  are  considered 

by  Sir  E.  Sugden  (b)  to  depend  upon  the  same  principle;  and 


{J)  See  Lysaghi  v.  Royte  (1139).      |  Jar.  Pow.  Dev.  656. 
(fl)  1  Hob".  Wills,  292,  2nd  ed.;  I  I      (6)  281. 


[1507] 
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this  view  may  be  correct  speaking  generally,  though  the  reason      chap.  xii. 

perhaps  does  not  apply  so  strongly  in  the  case  of  a  settlement  f^^llL_ 

since  it  has  actually  commenced  its  operation. 

[1508.]  Most  of  tlie  cases  have  arisen  upon  powers  of  revoca-  Powcre  of  ap- 
tion,  or  at  least  powers  reserved  to  the  settlor.     Whether  the  ^' 
same  doctrine  would  hold  in  all  other  cases  may  not  be  so  clear, 
though  Sir  E.  Sugden  (c)  puts  the  case  of  a  power  df  appoint- 
ment, and  that  of  a  power  of  revocation,  upon  the  same  footing. 

[1509.]  Thus,  if  an  estate  were  settled  by  one  to  such  uses 
as  another  should  appoint,  and  in  default  of  an  appointment  to 
the  use  of  the  donee  for  life  with  various  remainders  over,  and 
the  donee  of  the  power  should  then  dispose  of  the  inheritance 
by  way  of  mortgage,  the  deed  directing  that  on  payment  by 
him,  his  heirs,  &c.,  of  the  money,  the  estate  should  be  conveyed 
to  him  and  his  heirs, — it  might  be  urged  that  as  the  donee  was 
not  the  settlor,  he  might  have  meant  to  vest  the  estate  in  him- 
self, subject  to  the  mortgage :  on  the  other  hand,  it  might  be 
contended  that  the  disposition  ought  to  be  deemed  a  partial  one 
only,  and  as  if  the  mortgage  had  been  made  for  a  term,  with  a 
proviso  for  the  cesser  of  the  term  on  the  payment  of  the  money, 
or  as  if  the  mortgage  being  in  fee,  it  had  been  declared  that  on 
the  payment  of  the  money  the  deed  should  be  void. 

[1510.]  We  may  now  state  the  authorities. — In  Thome  v.  The  authorities. 
Thome  (d)^  there  was  a  voluntary  settlement  to  the  use  of  the 
settlor  for  life,  with  remainder  to  his  daughter  and  heir  apparent 
in  tail,  with  remainder  to  his  three  brothers  in  tail,  with  reversion 
to  himself,  and  subject  to  a  power  of  revocation ;  he  afterwards 
mor^aged  the  estate  in  fee,  complying,  it  must  be  presumed, 
witli  the  terms  of  the  power  of  revocation,  but  whether  noticing 
it  or  not  does  not  appear,  the  proviso  of  redemption  being  that 
if  the  settlor  or  his  heirs  should  pay  the  money,  he  should  have 
the  lands  in  his  former  estate  ;  the  daughter  having  died,  as  it 
seems  without  issue,  the  three  brothers  were  held  to  be  intitled, 


(f)  280.  I      (<0  *  Vera.  141,  182. 

[1510] 
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CHAP.  XII.      the  mortgage  being  deemed  a  revocation  pro  tanto  only.     The 
*^^'  ^-        Lord  Keeper  seems  to  have  relied  on  the  words  "  in  his  former 
^^ estate;"   the  doctrine,  however,  is  understood  to  rest  upon 
general  principles,  and  not  upon  such  expressions. 

[1511.]  There  is  too  a  preceding  case  of  Perkins  v.  Walker  (e), 
which  appears  to  have  involved  something  of  the  same  question, 
though  the  report  is  extremely  Imperfect 

[1512.]  In  the  much  considered  case  of  Fitzgerald  v.  Lord 
Fauconberg^  fully  stated- in  another  part  of  this  work  (871),  the 
settlement  was  held  to  be  wholly  revoked.  There,  after  a  volun- 
tary settlement  with  a  power  of  revocation,  &c.,  the  direction  in 
a  subsequent  conveyance  in  trust  to  pay  debts,  was,  that  the 
estate  should  be  reconveyed,  &c.,  ^^  to  the  said  "  (settlor)  [not  his 
heirs],  "  or  to  such  persons,"  &c.,  as  the  settlor  "  by  deed,"  &c,, 
^^  attested,"  &c,,  should  appoint,  the  conveyance  itself  being 
subject  to  a  power  of  revocation  and  new  appointment.  Mr, 
Powell  (f)  appears  to  consider  that  any  thing  beyond  a  mort- 
gage will  operate  as  a  revocation,  and  seems  to  put  the  case  on 
that  ground,  and  the  opinions  of  the  judges  in  the  case  may  be 
thought  to  be  founded  very  much  on  this  idea.  Sir  E.  Sugden  (^), 
however,  treats  an  ordinary  conveyance  to  pay  debts,  as  stand- 
ing on  the  same  principle  as  a  mortgage,  and  rests  the  prin- 
cipal case  on  the  ground  that  the  ^^  intention  was  to  do  an  act 
^^  inconsistent  with  the  former  settlement,  and  to  put  the  estate 
^^  into  a  new  channel,"  which  ground  is  deduced  from  the  direc- 
tion for  a  re-conveyance,  accompanied  by  the  new  power  of 
revocation  and  appointment 

[1513.]  Admitting  that  conveyances  to  pay  debts  stand  on  the 
same  footing  as  mortgages,  and  it  might  be  difficult  to  deny  this, 
it  may  be  questioned,  perhaps,  whether  there  was  in  Fitzgerald 
V.  Lord  Fauconberg  a  sufficient  denotation  of  intention  as  to  put- 
ting the  estate  into  a  new  channel,  at  least  if  the  view  taken  in 


{e)  1  Vem.  97.  (/)  266.  (jr)  281. 

[1513] 
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Cheinumddey  v.  Clinton  (1515),  and  Brain  v.  Brenn  (336),  be  oor-  chap.  xii. 
rect ;  the  principa}  case  may  indeed  offer  some  shades  of  distino-  ^^^-  ^* 
tion  on  which  arguments  might  be  founded.  Where  the  original 
aflsorance  contains  a  power  of  appointment  as  well  as  a  power  of 
revocation,  a  particular  meaning  at  least  may,  it  seems,  be  given 
to  the  words  directing  a  conveyance  as  the  settlor  should  appoint, 
without  supposing  that  they  shew  any  intention  to  destroy  the 
original  settlement;  the  settlor  may  be  supposed  thereby  anxi- 
ously to  declare  his  intention  to  preserve,  subject  to  the  partial 
alienation,  his  full  and  entire  old  dominion  (A). 

[1514.]  As  to  the  principal  case  it  might  be  urged,  independent 
of  other  considerations,  that  unless  the  settlor  had  a  general 
power  of  disposition  for  all  purposes,  without  a  OHnpliance  with 
any  ceremonies,  the  deed  ought  not  to  have  taken  effect  beyond 
the  interests  of  the  creditors. 

[1515.]  Some  such  point  arose  on  the  deeds  which  gave  rise 
to  die  question  in  the  Marquis  of  Chobnondeley  v.  Lord  Clinton  (t). 
We  have  (J)  the  opinions  of  the  Lord  C.  B.  Macdonaldy  then  at 
the  bar,  and  of  the  late  Mr.  ShadweU^  that  there  was  no  revoca- 
tion ;  and  though  there  was  a  deed  of  confirmation  to  obviate 
any  doubt  on  the  subject,  yet  in  the  discussions  of  the  case,  it 
was  in  general  considered  that  the  point  did  not  in  £act  admit  of 
doubt. — In  the  above  case^  a  man  first  made  a  voluntary  settle- 
ment  to  the  use  of  himself  for  life,  with  remainder  to  the  use  of 
the  heirs  of  his  body,  with  remainder  to  such  uses  as  he  should 
by  deed,  will,  &&,  appoint,  and  in  defiiult  of  an  appointment,  to 
the  use  of  the  right  heirs  of  a  deceased  ancestor,  with  a  general 
power  of  revocation  and  new  appointment — The  setdor  then 
concurred  in  the  transfer  of  an  old  mortgage  for  a  term  of  years, 
die  new  mortgage  being  made  in  fee,  and  reciting  a  prior  reco- 
very declaring  the  use  to  him  in  fee,  but  widiout  taking  any 
notice  of  the  settiement     It  must  be  presumed  that  the  terms  of 


(A)  See  2  Mer.  180,  note  to  CM- 
memddey  v.  CUnlon* 
(t)  2  Mer.  171,  2  B.  &  A.  626,  2 


J.  &  W.  1. 
0")  2  Mer.  180,  n. 


[1515] 
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CHAP.  XII.  the  power  of  revocation  and  new  appointment  were  followed. 
^^^-  ^'  The  transfer  contained  a  proviso  that,  upod  payment  of  the 
mortgage  money  and  interest  by  the  settlor,  his  heirs,  executors, 
or  administrators,  the  mortgagee  would,  at  the  request  and  ex- 
pense of  the  settlor,  ^^  his  heirs  and  assigns,''  convey  the  premises 
unto  the  settlor,  ^^his  heirs  and  assigns,  or  unto  such  person  and 
**  persons  as  he  or  they  should  direct" — The  settlor  died  with- 
out issue  or  any  further  appointment — It  was  considered  that 
the  above  transaction  did  not  vary  the  limitations  of  the  settle- 
ment; the  Chief  Bararij  relying  on  the  cases  as  to  devises, 
thought  that  the  last  words  of  the  proviso  of  redemption  made  no 
difference  (336).  It  would  seem  that  there  was  another  estate 
as  to  which,  if  the  limitations  are  correctly  stated,  there  might 
be  more  ground  for  contending  that  there  was  a  revocation,  the 
settlor  having  retained  in  it  no  .life  estate ;  but  the  same  view 
seems  to  have  been  taken  as  to  that 

[1516.]  We  may  also  notice  a  case  before  Lord  Hardwicke{k): 
where  a  husband  and  wife  had  over  an  estate,  formerly  the  wife's, 
a  joint  power  with  limitations  for  children,  &c.,  subject  thereto; 
it  would  seem  that  the  equity  of  redemption  was  limited  to  the 
husband ;  but  the  property  was,  subject  to  the  mortgage,  deemed 
to  revert  to  the  old  limitations.  Had  the  power  been  vested 
solely  in  the  husband,  the  case  possibly  might  have  admitted  of 
more  doubt,  though  indeed  he  concurred  in  the  making  of  the 
original  settlement 

[1517.]  Lassells  v.  Lord  ComwaUis  (1823),  cited  by  Sir  E. 
Suffden  (Z),  seems  not  an  authority  in  favour  of  the  doctrine,  but 
rather  tends  the  other  way.  There  a  man  having  reserved  a 
power  to  charge  a  sum  of  money  under  the  trusts  of  a  term, 
appointed  the  sum  as  an  indemnity  against  certain  claims ;  there 
was  no  occasion  to  resort  to  the  fund  as  an  indemnity ;  and  it 
would  rather  seem  that  the  sum  was  considered  as  resulting  to  the 
donee  as  his  own  property  (1825).     In  this  view  there  was  a  full 

(Jt)  PriUkard  v.  Quinchant  (842) ;      In7i&tv,Jachon,\6Veb  356, 1  Bli.  104. 


see  Penne  v.  Peacock^  Ca.  T.  Tal.  41  ; 


(/)  280. 

[1517] 
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and  complete  execution  of  the  power,  operating  as  a  total  revo-      chap.  xii. 
cation  of  the  settlement,  that  is,  to  the  full  extent  of  the  power,        ^^^-  ^' 
which,  as  we  have  seen,  was  a  partial  one  only.     Much  might 
depend  upon  the  wording  of  the  appointment. 

[1518.]  Perkins  v.  Walker  (m)  may  present  grounds  of  dis- 
tinction ;  indeed  the  report  is  too  imperfect  for  any  conclusions 
to  be  drawn  from  it 

[1519.]  In  some  cases  it  may  be  a  nice  question,  at  least  for  Statute  of  27 
some  purposes,  whether  the  assurance  operates  imder  the  power 
or  under  the  Statute  of  the  27th  Elizabeth  (1912).  So  far  as 
an  assurance  by  way  of  mortgage,  &c.,  operates  simply  under 
the  Statute,  it  appears  to  be  clear  that  there  is  a  revocation  pro 
tanto  only — that  the  settlement  is  avbided  for  the  benefit  of  the 
mortgagee,  &c.,  only. 

[1520.]  In  conclusioh  upon  the  gfeneral  point,  it  may  not  be  As  to  special 

.  ,  ^  ^  tr         ^  J  Circumstances. 

clear  what  is  sufficient  to  take  cases  out  of  the  rule  as  to  revo- 
cations pro  tanto.  The  nature  of  the  recitals,  the  terms  of  the 
proviso  for  redemption,  &c.,  must  be  particularly  attended  to. 
In  most  of  the  cases,  the  powers  have  not  been,  it  seems,  referred 
to;  where  the  limitations  of  the  settlement  are  recited  so  as  to 
be  clearly  before  the  settlor,  there  may  be  more  ground  for 
argument  in  favour  of  a  total  revocation,  but  this  may  not  be 
at  all  decisive. 


SECTION  VI. 

OF    EXCESSIVE    EXECUTIONS. 


CHAP.  XII. 
SEC.  VI. 


[1521.]  An  excessive  execution  of  a  power  may  take  place  Different  in- 
in  a  variety  of  ways.     Thus,  to  mention  some  of  the  cases,  an  *^°^«*- 
appointment    may  be  made   to  objects    of  the  power  and   to 


(m)  I  Vera.  97;  see  Stribblehill  v.  Brett  (2710);  Sclater  v.  Travel  (400). 

[1521] 


/ 
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CHAP.  XII.  strangers,  and  either  together  as  a  class,  or  in  remainder  or 
*^^'  ^'-  expectancy  one  after  the  other.  So  an  appointment  may  be 
made  for  a  term  or  estate  exceeding  that  authorized  to  be 
limited.  Again,  too  much  of  the  land,  the  subject  of  the  power, 
may  be  appointed  or  charged,  or  too  great  a  principal  sum,  or 
too  large  a  rate  of  interest.  So  unauthorized  conditions  may  be 
annexed  to  the  appointment.  Many  cases  of^  excessive  execu- 
tion appear  in  yarious  parts  of  this  work,  as  in  the  discussions 
relative  to  the  estates  or  interests  which  powers  authorize  to 
be  limited  (1232),  and  relative  to  defective  appointments  (2890), 
&C.  (2008).  In  some  cases  the  excess  appears  to  be  wholly  fiital 
at  law;  in  others  not:  and  cases  may  arise  where  it  is  left  in 
^^;  doubt  by  the  dedsions  whether  the  appointment  will  be  wholly 

^^^  ^'  void  at  law  or  not 

[1522.]  We  may  consider  the  subject  under  several  divisions 

I.— General  Cases,  dicta,  Sfc.  (1523). 

2. — Distinct  Limitations  to  the  same  individtud  (1535). 

3. — Limitations  to  Strangers  superadded  to  partial  Limita- 
tions to  Objects  (1539). 

4. — Limitations  to  Objects  and  Strangers  as  a  Class  (1543). 
5. — Of  Unauthorized  Conditions  or  Provisions  (1546.) 

And  aflterwards  as  connected,  treat  of 

6. — Tlie  Doctrine  of  Cypres  <1560),  and 

7. — As  to   the  Acceleration  of  Limitations  following  Void 
Limitations  ( 1 578)  • 

(a.)  Executory  Limitations^  or  Alternative   Gifts    of 
the  Absolute  Interest  (1580). 

(b.)  Remainders  including  such  Executory  Limitations 
as  are  strictly  analogous  to  Remainders  (1583.) 

[1522] 
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CHAP.  XII. 
SEC.  VI. 


I. — General  Cases,  dicta,  S^c. 

m 

[1523.]  In  Jenkins  v.  Keymis  (a),  Hale,  C.  B.,  appears  to  have 
considered  an  excess  &tal  at  law  (2938) ;  indeed  he  expressly 
lays  down  that  '^  if  a  man  has  a  power  to  make  leases  for  Leases. 
^^  twenty-one '  years,  and  he  makes  a  lease  for  twenty-two  years, 
"  it  is  not  good  for  twenty-one  years"  (1537).  It  is  difficult  to 
say,  as  may  be  collected  from  other  parts  of  this  work,  on  what 
precise  ground  the  principal  case  was  determined;  but  the  power 
whidi  was  to  charge  an  estate  with  a  sum  of  money,  was  held 
to  have  been  exceeded  in  two  respects,  one  in  having  limited 
an  estate  in  fee  by  way  of  mortgage,  and  another  in  having 
charged  interest  on  the  money.  Whatever  may  be  thought  of 
the  first  point,  as  to  the  mortgage  in  fee,  in  regard  to  the  other  Charge—mort- 
since  the  excess  is  so  clearly  marked,  it  would  seem  most  extrar- 
ordinary  to  hold  that  if  a  power  to  charge  an  estate  with  a  sum 
of  money,  does  not  authorize  interest  to  be  raised  (2656)^  still  I>^^'^^* 
tliat  the  execution  is  wholly  void,  if  interest  be  diarged. 

[1524.]  In  Edwards  v%  Slaier  (ft),  a  bargain  and  sale  in  fee.  Portion  term— 
was  held  to  be  not  a  due  execution  of  a  power  to  grant  a  term 
for  thirty-one  years,  to  raise  portions. 

[1525.]  Lord  Mansfield,  as  may  be  collected  from  his  general  Lonl  MarafUid, 
observati<ms    on  powers  in   Zottch  d.  Woolston  v.  Woohton  (c), 
seems  to  hate  been  in  fevour  of  an  appointment  being  good  at 
law  pro  tanto. 

[1526.]  Lord  Eldan  appears  to  have  taken  a  contrary  view  in  Lord  Eidon. 
Wykham  v.  JVyhham  {d).     In  this  case  it  was  extremely  difficult 
to  say  to  what  extent  the  power  was  exceeded  (e),  since  probably 
the  donee  had  an  option  to  create  different  interests.      Even 


(a)  Hardr.  395,  and  other  books 
(1224). 
{h)  Hardr.  410;  see  (452). 
(e)  2  Burr.  1146;  sec  (1985). 


(d)  18  Ves.  395  (1249). 
(J)  See  2  Marsball,  424,  in  Cooke 
V.  Farrand. 

[1526] 
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CoDstniction. 


Rule  at  law. 
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admitting  that  in  general  cases  an  excess  is  at  law  iatal,  there 
seems  strong  ground  to  contend,  that  if  in  Wykham  v.  WyhJiam 
the  potoer  had  expressly  confined  the  estate  of  the  trustees  to  the 
life  of  the  jointress,  then  although  the  execution  was  by  deed, 
the  limitation  in  the  appointment  to  the  trustees  and  their  heirs 
generally,  might,  by  constructianf  have  been  confined  so  as 
in  fact  to  have  occasioned  no  excess :  Lord  EldorCs  reasoning, 
however,  it  must  be  allowed  is  rather  against  this. 

[1527.]  General  dicta  upon  this,  as  upon  all  other  subjects, 
must  be  received  with  qualifications.  It  seems  (f)  probable 
that  the  Courts  of  law  will  at  this  day  hold  an  appointment 
to  be  good  pro  tanto,  wherever  the  case  from  its  nature  will 
admit  of  it  without  inconvenience,  unless  there  be  prior  deci- 
sions, or  a  course  of  dicta  equivalent  to  decisions  of  a  directly 
contrary  tendency.  Where  a  party  has  an  interest  and  professes 
to  convey  an  estate  more  extensive  than  the  interest  which  he 
has,  the  actual  interest  will,  as  is  well  known,  pass,  provided  the 
assurance  be  adapted  to  convey  it,  and  that  although  the  qua-* 
lities  of  the  actual  interest,  and  of  the  interest  professed  to  be 
passed  vary ;  and  there  seems  to  be  much  weight  in  Lord 
Mamjield^s  reasoning  for  adopting  a  like  rule  with  reference 
to  the  execution  of  powers,  at  least  in  a  great  variety  of  cases 
where  the  settlor's  intention  would  not  be  defeated. 


[1528.]  Thus,  where  more  land  is  limited  by  way  of  jointure 
than  the  power  authorizes  (^),  or  the  power  authorizing  a  portion 
of  an  estate  to  be  charged  with  a  rent,  the  donee  charges  the 
whole  of  the  estate,  there  seems  great  reason  to  think  that  the 
limitations  may  be  considered  as  good  at  law  pro  tanto,  at  least 
provided  the  power  clearly  defines  what  lands  are  to  be  appointed 
or  charged,  not  leaving  the  donee  to  select  certain  parts,  as  for 
instance  any  portion  not  exceeding  a  certain  value. 

[1529.]    So  it  might  be  urged  that  if  a  power  authorize  a 


(/)  See  Sug.  1st  ed.  458,  459.  |  W.  604  ;  (1598). 

(y)  See  Blackbam  v.  Edgley,  1  P.  I 


[1529] 
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oertsdn  sum  to  be  charged,  and  a  term  to  be  limited  for  securing     ^^^p  ^„^ 
it,  or  a  certain  rent  to  be  charged,  if  the  donee  charges  a  greater       sec.  vi. 
sum,  and  limits  a  term  for  securing  it,  or  charges  a  greater  rent, 
the  appointments  should  be  deemed  good  at  law  pro  tanto.     The 
same  argument  might  be  urged  where  {h)  the  period  for  the  pay- 
ment of  a  charge  is  fixed  too  early. 

[1530.]  A  variety  of  other  cases  depending  upon  a  like  priu- 
dple  might  be  put;  in  practice,  however,  we  should  be  cautious 
in  acting  upon  these  views. 

[153L]  Under  a  power  to  create  a  term  for  raising  portions  Power  to 

..     charge  por« 

either  with  or  without  an  independent  power  of  charging,  it  tions. 
would  in  many  cases  be  difficult  to  sustain  the  term,  if  the  trusts 
or  purposes  declared  concerning  it  should  be  unauthorized  by 
the  power  (934) :  in  some  cases  the  void  purposes  may  admit  of 
separation.  Evelyn  v.  Evelyn  (2532)  perhaps  presented  other 
objections  besides  those  discussed.  In  modern  forms  there  is 
usually  a  separate  power  of  charging ;  the  power  of  charging 
may,  in  some  instances,  be  duly  executed,  and  the  term  unduly 
limited^ 

[1532.]  Where  a  party  has  a  power  to  raise  a  given  sum  at  Prohert  v.  Mm- 
a  particular  time,  as,  for  example,  after  the  death  of  another,  ^""' 
with  interest  from  that  time,  and  he  executes  the  power  by  giving 
a  less  sum,  but  payable  earlier  than  the  period  mentioned  in 
the  power,  or  with  a  direction  that  the  interest  shall  commence 
earlier,  it  might  be  thought  that  the  appointee  would  be  in- 
titled  to  the  interest  for  the  intermediate  time,  so  far  as  the 
interest  should  not,  together  with  the  principal  sum  appointed, 
exceed  the  sum  authorized  to  be  raised ;  but  the  contrary  would 
appear  to  have  been  determined  in  Probert  v.  Morgan  (i), 

[1533.]  We  may  here  notice  one  point,  in  Vane  v.  Lord  Dun-  Doubts  as  to  cx- 

V  *        -i  •  f       f      ^  -i  ^^^  ^^  power. 

9onMn  (J):  a  party  appomted  a  portion  of  a  fund,  and  as  to 

(A)  See  Probert  r.  Morgan,  \  Atk.     I      (i)  1  Atk.  441 ;  see  (2664). 
441.  ■      0')2S.  &L.  lis. 

VOL.  II.  E  [1533] 
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CHAP.  XII.     the  rest,   expressing  a  doubt  whether  she  had  authority  so  to 
^^^-  ^''       do,  disposed  of  it  if  she  were  competent  to  make  an  appoint- 
ment ;  though   the  latter  disposition  was  deemed  bad,  the  first 
was  held  good  (1166)  (1539). 

[1534.]  Where  a  donee  is  in  doubt  to  what  extent  his  powers 
go,  there  may  in  general  be  no  objection  to  his  making  an  ap- 
pointment in  the  alternative,  as  to  certain  objects,  or  for  certain 
purposes,  and  if  these  are  not  within  the  power,  then  to  other 
objects,  or  for  other  purposes  (A). 


2. — Distinct  Limitations  to  the  same  Individual, 

[1535.]  Sometimes  in  the  same  instrument  of  appointment, 
there  are  distinct  limitations  to  the  same  party  for  several 
periods  or  estates,  one  within  the  power  and  one  beyond  it 
Admitting  that  if  both  were  good,  the  estates  would  be  dis^ 
tinct  interests,  it  seems  to  be  quite  clear  that  the  execution 
would  be  valid  for  the  estate  within  the  power.  Where  how- 
ever if  both  were  good,  the  limitations  would  coalesce  so  as  to 
form  one  estate,  it  seems  questionable  whether  the  whole  ap- 
pointment is  not  bad  at  law,  though  probably  at  this  day  the 
appointment  would  be  supported  pro  tanto. 

[1536.]  In  Peters  v.  Masham  (Z),  under  a  power  to  limit  a 
jointure  for  life,  an  appointment  was  made  by  an  informal  in- 
strument to  the  wife  for  her  life,  and  after  her  decease  to  the 
heirs  of  her  body.  The  latter  limitation  was  of  course  unautho- 
rized, but  still  as  under  the  rule  in  Sheilas  case  (1486)  the 
two  limitations  would  in  a  common  deed  unite  so  as  to  form 
one  estate,  it  appears  to  have  been  considered  that  the  ap- 
pointment was  equivalent  to  a  direct  limitation,  by  one  clause, 
to  the  wife  and  the  heirs  of  her  body,  and  that  consequently 
the  appointment  would,  in  an  ordinary  case,   have  been  void. 


(A)  See  Macleroth  v.  BacoHy  5  Yes.  I       (/)  Morehead  or  Fitzg.,  156,  Fort 
159.  I   339. 

[1536] 
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It  was  unnecessary  however  to  decide  the  point,   since  it  was     chap.  xii. 

held  that,    under    the    particular  wording  of   the  power,  the        ^^^'  ^'' 

donee   had  authority  to  select  the  land   only.     But  admitting 

that,  under  an  ordinary  power  to  appoint  for  life,  a  limitation  in 

one  and  the  same  clause  to.  a  party  and  the  heirs  of  his  body, 

would  not  be  good  for  his  life,  it  might  seem  singular  in  the 

ease  of  successive  limitations,  first  to  the  party  for  life,  and  then 

to  the  heirs  of  his  body,  to  adopt  the  rule  in  Shelly' s  case  simply 

to  defeat  the  appointment 

[1537.]  In  the  arguments  of  the  above  case  in  support  of 
the  appointment  it  was  said, —  ^^  as  if  a  power  were  given  to 
'^  make  leases  for  twenty-one  years,  if  the  person  who  is  to 
^^  execute  such  power  makes  a  lease  for  twenty-one  years,  and 
'^  by  the  same  deed  limits  a  farther  interest  in  this  manner, 
^<  viz.,  and  from  and  after  the  term  aforesaid,  for  one  year  more, 
the  power  is  well  executed  by  the  first  limitation,  and  the 
excess  is  surplusage,  not  to  be  regarded;"  and  this  case 
seems  to  have  been  allowed  by  the  Court,  though  it  differed,  as 
it  was  thought  (m),  firom  the  limitations  in  the  principal  ease, 
which  were  considered  to  form  "  one  estate." 

[1538.]  Sir  E.  Suyden  (n)  treats  the  principal  case  as  an 
authority  for  rejecting  the  excess,  even  where  there  is  only 
one  limitation,  in  those  cases  where  the  power  positively  and 
finally  fixes  the  estate;  and  in  the  view  the  Court  took,  the 
case  may  be  considered  as  an  authority  to  this  extent. 


3. — Ldmitatians  to  Strangers  superadded  to  Partial  Limitations 

'  to  Objects, 

[1539.]  It  seems  perfectly  clear  as  a  general  rule,  that  a  void 
limitation  to  strangers  cannot  nullify  a  prior  authorized  limita- 
tion ;  the  void  limitation  is  rejected  as  mere  surplusage. 


{m)  See  Hennings  t.  Brahtuonj  1 
Ler.  45,  1  Keb.  154;  Doe  t.  Lady 
CWwi  (2218) ;   3  Pr.   Con.  73,  80; 


1  Watk.  Cop.  2iid  ed.  503,  note, 
(n)  553. 


E  2  [1539] 
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[1540.]  Thus  if  a  power  authorize  dispositions  in  fevour  of 
children  only,  and  partial  authorized  estates  or  interest^  be 
limited  to  the  children,  with  remainders  or  ulterior  interests 
to  the  children  of  such  children,  &c.,  the  partial  estates  or  in- 
terests are  good,  and  the  remainders  or  ulterior  interests 
void  (o), 

[1541.]  In  Bristotv  v.  Warde  (/>),  the  Lard  Chancellor  said: — 
I  do  not  know  that  it  was  ever  pressed,  that  if  part  was  bad, 
the  whole  should  be  void  (y) ;  '*  upon  which  it  was  remarked 
by  counsel: — "Never,  except  in  Pittv,  Jackson  (1561),  upon 
^^  the  ground  that  the  whole  view  of  the  testator  was  totally 
^^  defeated  by  the  effect  of  his  appointment''  (1563). 


(( 


ti 


[1542.]  Sir  E.  Sugden  (r),  referring  to  a  case  where  there  was 
an  excess  in  a  particular  limitation  to  a  party,  says, —  "  we 
"  cannot  &il  to  distinguish  this  case  from  cases  like  that  of 
"  Adams  v.  Adams  (1540),  where  a  distinct  and  independent  limi- 
"  tation  is  introduced,  not  authorized  by  the  power,  whereas 
"  in  cases  like  Campbell  v.  Leach  (2941),  the  excess  is  inter- 
"  woven  with  the  limitation  authorized  by  the  power."  There 
is  the  further  obvious  distinction  that  in  Adamjs  v.  Adams,  and 
that  class  of  cases,  the  void  limitations  were  in  favour  of  stran* 
gers;  in  such  a  case  it  seems  impossible,  speaking  generally, 
that  the  authorized  limitations  can  be  affected.  Mr.  PoweWs  {s) 
idea  of  the  case  of  Adams  v.  Adams,  as  shewing  that  Courts 
of  law  have  in  modern  times  adopted  the  views  of  Courts  of 
equity,  by  correcting  the  excess  and  supporting  the  execution 
pro  tanto,  seems  to  be  quite  erroneous. 


(o)  Alexander  v.  Alexander^  2  Ves. 
sen.  640;  Adams  v.  Adams<,  2  Cowp. 
661 ;  Bristow  v.  Warde,  2  Ves.  ju. 
336;  Routledge  v.  Dorril,  2  Ves.  ju. 
357 ;  Crompe  v.  Barrow,  4  Ves.  681 ; 
Brudenell  v.  E lives  (1572) ;  see  Plielps 
V.  Hay,  Sug.  appx.  713  ;  Doc  v.  Lard 


George  Cavendish  (996) ;  Robinson  v. 
Hardcastle  (1586). 

{p)  2  Ves.ju.  344. 

(q)  See  Palmer  v.  Wheeler,  2  Ball 
&  B.  18. 

(r)  550. 

Is)  354. 
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4. — LimitcUions  to  Objects  and  Strangers  ajs  a  Class. 

[1543.]  In  Alexander  Y,  Alexafider  (t)^  under  a  limited  power 
to  appoint  money  to  children,  part  of  it  was  given  for  the 
support  of  a  son  ^^  and  his  wife  and  children/'  free  from  his 
debts,  &c,  at  the  discretion  of  others  of  the  original  testator's 
children,  and  the  discretionary  power  having  been  deemed  void, 
the  M.  R,  held  that  the  son  took  the  whoky  by  analogy  to  gifts 
at  common  law  to  persons  capable  in  conjunction  with  others 
incapable,  &c.  Sir  E,  Sugden  (u)  has  however  questioned  the 
propriety  of  this  decision,  and  it  certainly  seems  to  be  of  a  very 
doubtful  character,  and  especially  since  it  might  be  urged  that, 
on  account  of  the  discretionary  power  though  void  (2808),  the 
objects  would,  at  least  to  a  certain  extent,  have  taken  as  tenants 
ID  common  (2789).  It  seems  to  have  been  admitted  that,  had 
the  shares  been  ascertained  by  their  having  been  limited  in 
gross  sums,  the  son  could  have  taken  the  particular  share  li- 
mited to  him,  and  the  gifts  to  the  wife  and  children  would 
have  been  bad;  and  the  same  rule  would  seem  to  hold  so  far 
as  the  objects  might  be  treated  as  tenants  in  common. 

[1544.]  In  Rovtledge  v.  Dorril  (r),  where  the  power  in  a 
marriage  settlement  over  money  extended  not  only  to  the 
diildren  but  grandchildren,  life  interests  were,  by  the  donee's 
will,  limited  in  shares  in  severalty  to  children,  with  reversionary 
interests  to  their  children,  in  equal  shares;  and  though  there 
would  have  been  no  objection  to  a  reversionary  limitation  to 
those  grand  children  who  were  in  existence  at  the  death  of 
the  donee  of  the  power,  it  was  held  that  the  gift  could  not  be 
confined  to  them,  and  that  consequently  the  whole  gift  was 
void.  It  was  evidently  not  the  intention  to  confine  the  gift  to 
the  existing  grandchildren ;  the  words  were  remarkably  full,  — 
referring  to  "  all  and  every,"  the  children,  —  and   in    two   of 


CHAP.  XIL 
SEC.  VI. 


(0  2  Ves.  sen.  640.  I      (r)  2  Ves.  ju.  357. 

(«)  544.  I 

[1544] 
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the  cases  '^  by  any  husband"  present  or  future ;  but  had  the 
gift  been  to  ^^  children"  simply,  the  construction  would,  it  seems, 
have  been  the  same.  Admitting  that  all  the  children  were  to 
be  included,  it  seems  to  follow,  as  of  course,  that  the  gift  was 
wholly  void ;  a  tenancy  in  common  was  created,  and  it  would 
have  been  impossible  to  ascertain  in  whom  the  fund  would  vest 
until  the  decease  of  the  tenants  for  life,  persons  who  were 
unborn  at  the  date  of  the  original  settlement,  so  that  the  line 
of  perpetuity  was  clearly  transgressed. 


ri545.]  In  Vanderzee  v.  Adorn  (tr),  a  fund  intended  for  the 
children  of  a  marriage,  and  authorized  to  be  appointed  by  the 
wife  among  them,  was  appointed  by  her  to  the  actual  children, 
and  to  other  children  of  the  wife  by  a  paramour  found  not  to 
be  children  of  the  marriage,  the  appointment  being  made  to 
them  by  name,  and  in  equal  shares ;  Lord  AlvanUy  did  not,  under 
the  circumstances,  consider  it  necessary  to  decide,  whether,  sup- 
posing the  gift  to  be  good  in  other  respects,  the  appointment 
should  on  this  account  wholly  fail,  or  only  pro  tanto  ;  he  seemed 
to  tliink  that  it  might  be  good  pro  tanto^  and  there  can,  it  is 
conceived,  be  little  if  any  doubt  upon  the  point. 


Corrupt  bar- 
gains— distinc- 


tion. 


Extent  of  doc« 
trioe. 


5, — Of  unattthorized  Conditions  or  Provisions, 

[1546.]  It  appears  elsewhere  (2684),  that  if,  under  a  limited 
power,  an  appointment  be  made  on  a  corrupt  bargain,  for  the 
benefit  of  the  donee  or  a  stranger,  the  appointment  will  be 
in  general  (2026).  wholly  void;  in  Daubeny  v.  Cockbum  (x). 
Sir  W,  Grant  expressly  distinguished  such  cases,  from  cases  of 
condition  annexed  by  the  donee  without  the  privity  of  the 
appointee.  In  the  latter  cases  the  appointment  seems  in  ge- 
neral to  be  deemed  good,  and  the  condition  void,  and  that  at 
law  too,  the  condition  being  considered  as  surplusage,  or  an 
excess  which  is  rejected.      It  may  be  necessary,  however,  in 


(tr)  4  Vcs.  771. 


I      {x)  1  Mer.  626. 
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certain  cases,  to  adopt  this  view  with  caution,  even  as  to  oondi-      chap.  xii. 
tions  subsequent 


[1547.]  In  Roberts  v.  Dixall  (y),  under  an  exclusive  power 
of  appointment  among  children,  the  father  appointed  to  a  son 
in  fee,  on  condition  that  he  should  pay  a  daughter  a  portion  of 
3,000/  at  twenty-one,  or  marriage,  and  in  the  mean  time  main- 
tenance ;  and  if  she  died  before,  then  a  portion  to  be  paid  to  a 
stnmger;  the  last  condition  was  declared  to  be  void,  and  the 
appointment  appears  to  have  been  sustained  (z).  The  case,  in 
fact,  had  not  arisen,  and  it  does  not  appear  who  was  intitled 
in  default  of  an  appointment 

[1548.]  Another  branch  of  the  case  involved  a  question  son^e- 
what  similar.  The  father  was  under  a  covenant  to  pay  a  sum 
of  lOOOZ.  for  the  benejBt  of  his  younger  children ;  the  daughter 
was  the  only  younger  child;  and  the  father  declared  that  the 
above  portion  of  3000/.  should  be  accepted  in  satisfaction  of  that 
covenant,  thus  relieving  his  own  private  estate  out  of  the  settled 
estate :  this  condition  was  declared  to  be  void;  but  Lord  Heard' 
wicke  held  that  as  the  father's  intention  was  that  the  daughter 
should  have  3000/.  only,  the  charge  on  the  estate  should  be 
reduced  to  2000/.,  making,  with  the  1000/.  under  the  covenant, 
her  full  portion.  Notwithstanding  the  Court  leans  against 
double  portions,  there  perhaps  was  some  difficulty  in  this 
arrangement  Though  the  intention  was,  that  the  daughter 
should  have  3000/.  only,  it  still  was  his  meaning  that  the  son 
should  be  burdened  with  that  amount;  according  to  the  deci- 
sion, file  son  would  be  charged  with  2000/.  only.  It  does  not 
appear  what  dispositions  the  father  made  of  his  own  property; 
perhaps  it  may  have  been  given  to  the  son,  so  as  to  have  raised 
a  case  of  election  (3075),  and  made  it  in  general  indifferent  to 
all  parties  from  what  source  the  3000/.  should  be  taken:  no 
doubt  the  Other's  estate  was  solvent. 


(y)  Sug.  appx.  717 ;   see  S.  C.  2         (z)  See,  too,  Brown  v.  NisbeU,  1 
Eq.  Ca-  Ab.  008,  pi.  10,  "  Power.*'         Cox,  13. 

[1548] 
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[1549.]  Ill  a  case  often  cited  (a),  it  was  laid  down  by  the 
M.  J?.,  with  reference  to  a  power  vested  in  a  father  over  money 
in  £Eivour  of  his  children,  that  if  the  father  should  give  the  fiind 
to  his  children,  and  annex  a  condition  that  they  should  release 
a  debt  owing  to  them  or  pay  money  over  (1305),  the  appoint- 
ment of  the  fund  would  be  absolute,  and  the  condition  would 
be  only  void,  the  boundaries  between  the  excess  and  proper 
execution  being  precise  and  apparent :  this  latter  point  he  men- 
tioned as  a  leading  principle  in  viewing  cases  of  excessive 
execution. 


Power  of  revo- 
cation. 


[1550.]  So  it  seems  in  general  that  where  the  donee  has  no 
authority  to  annex  to  an  appointment  a  power  of  revocation  ( 1357), 
the  clause  would  be  void,  leaving  the  appointment  unaffected. 


Portions— ages.       [1551.]  Sir  E.  Sitgden  (h)  lays  down  that  "  if  the  power  be 

"  only  to  give  the  property  unconditionally,  and  it  be  exceeded 
"  by  directing  the  portions  to  be  paid  at  the  age  of  twenty-one, 
^^  or  day  of  marriage,  the  appointment  will  be  reformed  so  as  to 
**  make  the  portions  vest  at  once.**  This,  it  is  apprehended, 
must  depend  on  circumstances ;  the  cited  case  (c)  arose  on  an 
appointment  of  land,  and  not  of  portions,  and  might  give  rise 
to  a  variety  of  remarks. 


Charge  of  debts. 


[1552.]  As  observed  by  Sir  E,  Suffden  (rf),  there  seems  little, 
if  any,  ground  for  the  doubt  thrown  out  by  Mr.  Justice  BuUer, 
in  Robinson  v.  Hardcastle  (c),  with  reference  to  a  limited  power, 
that  an  appointment  to  an  object  charged  with  the  donee*s  debts, 
would,  on  account  of  the  charge,  be  void:  the  charge  is  of  course 
void.  "  At  any  rate,  in  equity,*'  as  Sir  JB.  Sugden  adds,  "  the 
"excess  only  in  the  appointment  would  be -void;"  for  which, 
it  seems,  Mcuceyy.  Shurmer^f)  may  be  cited  as  an  authority: 


(a)  Alexander  v.  Alexander^  2  Ves. 
sen.  64f3;  see  Duke  of  Marlhro'  v. 
Lord  Godolphin,  2  Ves.  sen.  61. 

{b)  564. 

(c)  Dillon  V.  Dillon,  I  Ball  &  B.  77. 


(<0  656. 

(e)  2  T.  R.  266;  see  Doe  v.  Bird 
(1679) ;  Morgan  v.  Surman,  1  Taunt. 
289  ;  Grant  v.  Lynam,  4  Russ.  292. 

C  f)  1  Atk.  389. 

[1552] 
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if,  however,  resort  must  be  had  to  equity,  it  may  be  necessary     chap.  xii. 
to  consider  who  the  claimants  for  relief  are.  ^^^'  ^'' 

[1553.]  To  this  head  may  perhaps  be  referred  a  point  in  the  Sant  watte. 
case  of  Tomlinson  v.  Dighton  (y),  where,  under  a  devise  to  a  tes- 
tator's wife  for  life,  with  a  power  of  disposing  of  the  reversion  to 
his  children,  an  informal  appointment  was  made  by  means  of  a 
conveyance  to  the  use  of  the  wife  for  life  (her  old  interest)  sans 
toaste^  with  remainder  to  a  child :  the  words  rendering  the  tenant 
for  life  unimpeachable  for  waste,  were  rejected  as  void  and  in- 
operative (lOdl).  It  does  not  appear  that  the  child  particularly 
concurred  in  the  deed,  or  that  there  was  any  bargain  upon  the 
subject  (A).  Sir  E.  Sugden  (i)  prefeces  the  statement  of  this 
case  with  the  words, — '^  in  some  cases  a  power  at  first  sight  ap- 
'* pears  to  be  exceeded,  when  in  fact  it  is  not;"  perhi^s,  how- 
ever, there  is  nothing  to  distinguish  this  case  from  many  others 
of  excessive  execution ;  at  least  Powell^  J.  (j)  expressly  says, — 
'^and  as  for  her  own  estate  being  limited  without  impeachment 
**  of  waste,  as  to  the  impeachment  of  waste  it  shall  be  void, 
**  because  it  exceeds  the  power." 


[1554.]  Even   though  m  general  conditional  gifts  over  to  Conditional 

,       J  ,  ,  -  T        ,  limitations. 

Strangers  may  be  deemed  surplusage,  there  may  be,  it  seems, 
cases  where  they  may  disclose  an  intention  that  the  original 
appointment  shall  in  the  particular  event  cease.  The  case  of 
Brawfi  v.  Nisbett  (A)  is  too  shortly  reported  to  draw  from  it  any 
clear  inference  of  this  kind. 

[1555.]  Some   conditions,   independent  of  other  objections,  Kemoieness. 
may  be  void  for  remoteness  (/). 

[1556.]  Sometimes,  under  a  power  to  appoint  among  children.  Trusts  len- 
a  share  is  appointed  to  a  chUd,  with  a  subsequent  direction  that  ^     ^^^  ^*' 


(y)  10  Mod.  31,  71,  and  other 
boois  (799). 

(h)  See  Davit  v.  UpMUy  1  Swans. 
129. 

(0  ^2. 


ij)  10  Mod.  35. 

(k)  1  Cox,  13;  see  1  Cas.  &  Op. 
32,  in  Thrustout  v.  Denny, 

(/)  See  Vanderxee  v.  Acloniy  4  Ves. 
771, 

[1556] 
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the  diild  shall  be  intitled  for  life  only,  and  that  then  the  pro- 
perty shall  go  to  the  children  of  the  child. 

[1557.]  In  Bristow  v.  Warde  (m),  it  would  seem  not  to  have 
been  considered  that  the  appointment  was  good,  and  the  direc- 
tion simply  void;  but  the  limitation  was  treated  in  the  light  of  a 
direct  appointment  to  the  child  for  life,  and  then  to  her  children. 

[1558.]  The  distinction  between  such  a  case  and  cases  (ft)  of 
appointments  to  objects  upon  condition  that  their  shares  shall  be 
settled  (1010),  if  such  distinction  be  established,  may  be  thought 
to  be  thin ;  the  question  may  be,  which  of  the  two  views  is  the 
correct  one. 


[1559.]  In  Alexander  v.  Alexander  (o),  a  share  in  money  was 
appointed  to  some  of  the  children,  for  the  benefit  of  other  child- 
ren and  persons  not  objects,  and  the  beneficial  interests  alone 
were  regarded ;  the  appointment  was  treated  as  made  directly  to 
the  ulterior  objects. 


General  doc- 
trine. 


Particular 
poweis. 


6. — Of  the  Doctrine  of  Cypres. 

[1560.]  In  regard  to  the  doctrine  of  cypres^  with  respect  to 
limitations  created  under  general  powers  of  appointment,  and  it 
may  be  with  respect  to  some  limitations  created  under  particular 
powers,  we  must  advert  to  corresponding  decisions  on  devises  of 
an  interest  {p) :  with  regard  to  limitations  created  under  parti- 
cular powers,  the  doctrine  is,  at  least  in  certain  cases,  somewhat 
peculiar.  In  the  authorities  in  which  the  point  has  been 
chiefly  discussed,  the  limitations,  if  created  under  a  general 
power,  would  have  been  good;  they  have  been  formal,  and, 
viewed  by  themselves,  the  line  of  perpetuity  has  not  been  trans- 


Cm)  (1026);  Bee  Butch£r  Y,  Butcher 
(1139). 

(»)  Bmby  v.  Salter y  2  Pr.  Ab.  164 , 
Fearne's  P.  W.  319. 


(o)  2  Yes.  sen.  640. 

(p)  Sug.  Gil.  Uses,  40,  n.;  1  Jar. 
Pow.  Dev.  409  n. ;  Sug.  534 ;  2  Pr. 
Ab.  169. 
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gressed ;  but  still,  viewed  as  connected  with  the  terms  of  the      chap.  xii. 

power  and  the  instrument  creating  it,  they  have  been  unautlior-        "^'  ^'* 

ized ;  either  as  having  introduced  as  appointees  strangers  to  the 

power,  as  grandchildren  for  children,  or  as  having  made  persons 

unborn  at  the  period  of  the  creation  of  the  power,  tenants  for 

life,  with  remainder  to  their  children  as  pn^rchasers,  or  perhaps 

in  both  these  particulars. 

[1561.]  Pitt  V.  Jackion  {q)  is  a  leading  case:  there,  by  mar- 
riage articles,  money  was  directed  to  be  laid  out  in  land,  to  be 
settled,  after  life  estates  in  the  intended  husband  and  wife,  to  the 
use  of  the  children  of  the  marriage  as  the  husband  should  ap- 
point ;  there  was  an  appointment  by  will  of  a  {)art  of  the  money 
to  be  laid  out  in  real  estate,  to  be  conveyed  in  trust  for  a 
daughter  for  life  for  her  separate  use,  with  remainder  to  trustees 
to  support  contingent  remainders,  with  remainder  to  aU  her 
children  in  tail  as  tenants  in  common,-  with  remainder  to  the 
testator's  other  daughter  in  fee ;  and  LfOrd  Kenyan  held  that,  in 
order  to  effectuate^the  intention,  the  first  devisee  took  in  tail,  with 
remainder  to  the  other  daughter  in  fee. 

[1562.]  In  a  subsequent  stage  of  the  case',  however  (r),  aris- 
ing on  bills  of  review,  new  facts  were  disclosed,  and  Lord  RossJyH 
held  that  there  was  in  effect  no  appointment ;  though  it  seems 
probable  that  had  the  question  arisen,  he  would  have  taken  the 
same  view  as  Lord  Kenyan. 

[1563.]  Sir  E.  Sugden  {s)  appears  to  consider  that  the  appoint- 
ment for  life  was  sustained.  It  seems,  however,  that  under  the 
circumstances,  which  were  very  particular,  the  appointment  was 
not  sustained  to  any  extent  (1541);  had  it  been  so,  a  material 
difference  might  have  arisen  in  many  points  of  view.  It  is  not 
easy  to  reoondle  all  the  parts  of  Lord  RosslyiCs  judgment. 


{q)  2  B.  C.  C.  61  ;  see  Phelpt  v. 
Hay^  Sug.  appx.  713 ;  PocklingUm  ▼. 
B^yne  (1137);  Dillon  v.  Dillot^  1 
Ball  i  B.  77 ;   see  Butl.  note  1  (VII. 


2)  to  Co.  Lilt.  271»»;  2  Pr.  Ab.  270. 

(r)   Smith  V.   Lord   Camelfurdy  2 
Vcs.ju.  698. 

(«)  53S,  and  see  542 ;  but  see  563. 
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CHAP.  XII.         [1564.]  Perhaps  Pitt  v.  Jackson  should   be   viewed   in   the 
^^^'  ^'-        light  of  an  executory  trust  (^),  though  it  has  not  been  in  general, 
as  it  seems,  placed  upon  that  ground. 

[1565.]  In  Robinson  v.  Hardcastle  (1586),  Mr.  Justice  BuEer 
appears  to  have  been  disposed  upon  general  principles  to  concur 
with  Lord  KenyorCs  doctrine,  but  in  the  view  taken  in  that  case 
it  was  unnecessary  to  decide  the  point.  In  that  case,  and  in 
Smith  V.  Lord  Camelfordj  it  was  argued  that  the  doctrine  was 
never  thought  of  in  Doe  v.  Lord  George  Cavendish  (996). 

[1566.]  In  Griffith  v.  Harrison  (m),  where,  under  an  exclusive 
power  to  appoint  to  children  in  existence^  a  strict  settlement  was 
made,  as  it  seems,  on  the  children  successively  for  life,  with 
remainders  to  their  sons  successively  in  tail  general,  and  remain- 
ders to  their  daughters  successively  in  tail  general, — Lord  Kenyan, 
and  Grose,  J.,  were  in  favour  of  the  cypres  doctrine ;  but  the  case 
appears  to  have  received  no  ultimate  determination :  Lord  Thur^ 
low  expressed  an  opinion  against  an  estate  tail. 

[1567.]  It  appears  from  a  subsequent  case  (v),  that  Lord  Ken^ 
yon  still  continued  to  approve  of  Pitt  v.  Jackson^  stating,  however, 
^^  that  great  judges  entertained  considerable  scruples  at  the  time, 
"  concerning  that  decision."  With  respect  to  Lord  Eldon,  from 
his  expressions  in  Mr.  Vesexfs  report  of  Bnidenell  v.  Ehoes,  it 
may  be  thought  questionable  whether  he  acquiesced  in  Lord 
Kenyaiis  opinion. 

[1568.]  Bristow  v.  Warde  (w)  arose  on  a  money  fund,  sub- 
ject, however,  as  it  was  considered,  to  be  laid  out  in  land,  to  be 
settled,  after  prior  life  interests  of  a  husband  and  wife,  among 
their  children,  as  the  husband  should  appoint;  and  in  default  of  an 
appointment  among  them  equally  as  tenants  in  common  in  tail, 
&c ;  the  husband  by  will  appointed  a  portion  of  the  fund  to  a 


(J)  See  in  Robinson  v.  Hardcastle, 
inf, ;  Sug.  534,  n. 

(u)  4  T.  R.  737,  3  B.  C.  C.  410. 


(v)  Bfudenell  v.  Elwes  (1572). 
(w)  2  Ves.ju.  336. 

[1568] 
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son  for  life,  and  after  his  decease  '^  to  and  among  caiy  child  or  chap.  xii. 
"  children,  issue  "  of  the  son's  then  marriage,  "  in  such  shares  ^^^'  ^'' 
^'and  manmr^*  as  the  son  should  by  deed,  will,  &c.,  i^point, 
without  any  limitation  over;  the  son  survived,  and  died  without 
attempting  to  execute  the  power;  and  Lord  Rosslyn  held  that, 
admitting  the  doctrine  of  Pitt  v.  Jackson^  he  could  not  apply  it 
to  the  particular  case,  on  this  ground,  as  it  would  appear,  mainly, 
— ^tfaat  in  Pitt  v.  Jackson^  estates  tail  were  limited  to  the  grand- 
children, but  that  in  Bristaw  v.  fVarde  they  were  not,  except, 
indeed,  so  far  as  they  might  have  been  under  the  son's  power, 
had  it  not  been  void ;  that  in  &ct  absolute  interests  were  intended 
for  the  children.  The  limitations  might  give  rise  to  a  variety  of 
questions. 

[1569.]  There  are  dicta  of  Lord  Alvanley  in  Routledge  v. 
DarrHl  (ar),  from  which  he  appears  to  have  concurred  in  Lord 
KenyviCs  view;  he  refers,  however,  to  Humbersttme  v.  Humbert- 
st(me  (y),  which  was  the  case  of  an  executory  trust,  and  to  the 
Dtike  of  MarlborongKs  case  (304),  where  the  limitations  were  in 
the  first  instance  correct,  and  the  superadded  power  or  direction 
was  declared  to  be  void. 

[1570.]  Sir  E.  Sugden^  who  treats  the  point  as  scarcely  settled.  Deeds. 
says  (z),  that  in  Adams  v.  Adams  (a),  ^^  the  doctrine  of  cypres  was 
^'not  discussed;"  further  on  he  adds,  ^^  this  certainly  is  a  consi- 
^'derable  authority  against  the  doctrine;"  and  a  like  argument 
appears  in  several  of  the  cases.  However  the  fact  must  have 
been  overlooked,  that  in  Adams  v.  Adams  the  appointment  was 
by  deed^  to  limitations  in  which — that  is,  where  the  limitations  are 
final  and  complete,  and  not  executory— as  subsequently  (h)  ob- 
served by  Sir  E,  Suydetij  the  doctrine  does  not  extend.  The 
above  quoted  passages  are  not  in  the  first  edition  (c). 

[1571.]  Where,  too,  as  in  Adams  v.  Adams^  the  sons  of  the  Limitations 

pointing  to  dif- 

— ■ — ■ —      ferent  classes  of 

descendants. 


(x)  2  Ves.  jtt.  357. 

(y)  I  P.  W.  332. 

(z)  539,  and  see  541. 


(a)  2Cowp.  651. 

(b)  541. 

(c)  448. 

[1571] 
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CHAP.  XII.  children  are  directed  to  take  in  tail  male^  and  the  daughters  in 
^^^'  ^'-  tail  general,  and  in  soma.other  cases  depending  upon  a  like  prin- 
ciple, it  might  perh£q[>s  be  difficult  to  say  what  estate  the  parent 
should  take,  so  as  to  embrace  the  particular  descendants  specified, 
and  no  others.  In.  Griffith  v.  Harrison  (1566),  though  it  was 
intended  that  the  daughters  should  take  successively,  it  might  be 
no  objection  that,  under  an  estate  tail,  they  would  take  t(^ether; 
this  would  be  only  an  alteration  in  the  mode  of  the  objects  tak- 
ing, and  different,  as  it  seems,  from  the  case  of  objects  being 
introduced  or  excluded.  The  nature  of  the  estate  tail,  to  be 
raised  by  implication  under  the  doctrine  in  question,  must  of 
course  depend  upon  the  wording  of  the  limitations. 

[1572.]  Brudenell  v.  Elwes  (d)  was,  too,  the  case  of  a  deed. 

[1573.]  The  reason,  or  one  reason  why  the  rule  is  not  applied 
to  final  and  complete  limitations  in  deeds  or  instruments  inter 
vivosy  seems  to  be  obvious.  In  the  creation  of  estates  of  inherit- 
ance by  such  limitations,  the  word  '^ heirs"  at  least  is  neces- 
sary {e) ;  before  the  application  of  the  rule,  therefore,  the  words 
"  children,"  &c.,  must  be  translated  into  "  heirs,"  &c.,  which, 
speaking  generally,  would  be  contrary  to  all  the  rules  of  law. 

Personal  estate.       [1574.]  Where  the  doctrine  of  cypres  is  applied  as  to  real 

estate,  the  grandchildren,  &c,  and  their  issue,  may  by  possibility 
succeed  to  the  property  by  means,  and  strictly  by  the  proper 
force,  of  the  estate  tail  vested  in  their  ancestor ;  but  as  to  per- 
sonal estate  it  would  be  otherwise,  since  if  a  quasi  estate  tail 
were  raised  in  it,  the  property  would  vest  absolutely  in  the  an- 
cestor as  part  of  liis  personal  estate.  On  this  ground,  not  to 
mention  other  reasons,  the  doctrine  does  not  apply  to  personal 
estate  (y),  though  according  to  Bristow  v.  Warde,  the  words  in 
Routledge  v.  Dorril  may  not  have  been  sufficient,  even  in  the 
case  of  real  estate.     Having  regard  to  the  power  of  the  ancestor 


(dj  1  East,  442,  7  Ves.  382. 

(e)  Co.  Litt.  20* ;  see  9». 

(/)  Routledge  v.  Dnrril,  2  Ves.  ju. 


357;   and  see  Bristow  v.  Warde,  2 
Ves.  ju.  336. 
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over  an  estate  tail  in  real  estate,  the  distinction  may  possibly  be     chap.  xii. 
thought  to  be  thin  and  refined ;  it  is,  however,  settled.  "^' 


(i 


[1575.]  In  reirard  even  to  real  estate,  the  disposition  of  the  Preient  diipoii- 

,         ,  tion  of  Courts. 

Courts  on  the  general  doctrine  is,  perhaps,  rather  to  narrow 
than  to  extend  it  (p) ;  though  it  may  be  urged  that  the  inten«- 
tion  is  really  best  effeetuated  by  the  construction  made  under 
the  cypres  doctrine :  whatever  may  be  the  case  with  some  parents, 
the  majority,  probably,  leave  the  estate,  or  its  equivalent,  in  one 
shape  or  another  to  their  issue. 

[1576.]  Sir  E.  Sugden  (A),  in  discussing  the  point,  observes  Remote  limiit- 
that  ^^ at  all  events  tlie  doctvine  must  not  be  carried  too  far;  it 
^'  has  never,  for  instance,  been  ruled,  that  a  limitation  by  will  of 
a  legal  estate  to  an  unborn  child  for  life,  remainder  to  his  child- 
ren [^  in  tail,'  it  seems],  will  be  construed  to  give  the  intended 
'^  tenant  for  life  an  estate  tail."  This  point,  however,  may  (i) 
have  been  decided  by  the  very  intricate  case  of  Mogg  v.  Mogg  (j), 
if  not  in  other  cases ;  and  perhaps  upon  a  contrary  supposition, 
the  doctrine  could  not  be  applied  to  those  cases  of  final  and  com- 
plete limitations  under  a  particular  power,  where  the  specified 
limitations,  if  contained  in  the  instrument  creating  the  power, 
would  be  too  remote. 

[1577.]  With  reference  to  such  cases  as  Pitt  v.  Jackson  (1561),  Election. 
supposing  the  objects  taking  in  default  of  an  appointment,  to 
derive  other  interests  under  the  instrument  of  appointment,  it 
may  be  necessary,  before  resorting  to  the  doctrine  of  cypres^  to 
consider  whether  the  objects  may  not  be  bound  by  election  to 
give  effect  to  the  limitations,  according  to  their  natural  meaning ; 
m  this  view,  perhaps,  the  doctrine  is  somewhat  singular  as  ap- 
plied to  such  cases  (3081). 


{$)  Sug.  541 ;  1   Jar.  Pow.  Dev. 
4U,n, 
(k)  5.19. 


(t)  1  Jar.  Pow.  Dev.  412,  n. 
(j)  1  Mer.  654. 


[1577 J 
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CHAP.  XII 
SEC.  TI. 


Doctrine,  how 
far  peculiar  to 
powers. 


7. — As  to  the  Acceleration  of  Limitations  following  void 

Limitations, 

[1578.]  The  prevailing  doctrine  appears  to  be,  that  if,  under 
an  appointment,  there  are  introduced  limitations  originally  void 
as  being  too  remote,  or,  in  certain  other  cases  at  least,  otherwise 
unauthorized, — and  depending  upon  them,  limitations  which  in 
themselves  would  be  good,  there  shall  be  no  acceleration  of  the 
ulterior  limitations,  but  that  the  whole  shall  be  void  together: 
there  may  possibly  be  exceptions.  It  may  not  be  altogether 
clear  whether  the  doctrine  rests  upon  grounds  peculiar  to  ap- 
pointments, or  upon  general  principles.  The  cases  have  arisen 
upon  particular  powers :  limitations  under  general  powers  at 
least  would,  it  seems,  be  governed  by  the  rules  applicable  to 
ordinary  limitations. 

[1579.]  We  may  consider  the  subject  uinder  two  divisions. 

(a.)  Executory  Limitationsy  or  Altemaiive  Gifts  of  the 
absolute  Interest  (1580). 

(b.)  Remainders^  including  such  ExectUory  Litnitations 
as  are  strictly  analogous  to  Remainders  (1583). 


(a.)  Executory  Limitations^  or  Alternative  Gifts  of  the  absolute 

Interest, 

[1580.]  In  Alexander  v.  Alexander  (a),  under  a  power  to  ap- 
point money  among  children,  a  part  of  it  was  limited  to  the 
separate  use  of  a  daughter  for  life,  and  at  her  decease  to  her 
children  then  living,  subject  to  a  power  of  appointment  given  to 
her  in  their  favour,  and  in  default  of  children,  then  to  her  or  to 
other  objects  of  the  power,  according  to  circumstances ;  and  tlie 


(a)  2  Ves.  sen.  640. 


[1580] 
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grandchildren  being  incapable  of  taking,  it  was  clearly  held  that  chap.  xii. 
if  there  should  be  a  grandchild  living  at  the  daughter's  death,  ^^^*  ^^' 
the  limitations  over  could  not  take  effect:  the  point  perhaps 
could  scarcely  admit  of  argument.  It  seems,  however,  that  in 
the  contrary  event  of  there  being  no  such  grandchild,  the  limi- 
tations over  would  be  good ;  Mr.  Powell  (6),  as  it  would  appear, 
takes  in  this  respect  an  erroneous  view  of  the  case. 

[1581.]  llie  case  seems  to  be  similar  to  the  more  modem  one 
of  Crompe  v.  Barrow  (c) :  there,  under  a  limited  power  in  favour 
of  children,  leasehold  and  other  personal  property  was  appointed 
to  a  son  for  life,  and  then  to  such  wife  and  children  as  he  might 
leave  behind  him,  &c. ;  but  in  case  he  should  die,  ^^  without  leav- 
*^  ing  a  wife  or  child  him  surviving,"  then  to  another  object  of 
the  power ;  and  though  it  was  held  that  the  wife  and  children 
could  not  take,  still  it  M'as  laid  down  that  if  there  should  be  nei- 
ther a  wife  nor  a  child  at  the  death  of  the  tenant  for  life,  the 
other  object  would  take.  The  point  appears  to  be  perfectly 
clear,  admitting  that  the  power  authorized  life  and  partial  inter- 
ests to  be  created.  The  son  was  living  at  the  date  of  the 
original  settlement,  which  obviates  the  objection  suggested  by 
Mr.  Jarman  in  his  valuable  edition  of  PoweWs  Devises  (d). 

[1582.]  In  the  prior  case  of  RoutUdge  v.  Dorril  (e)  there  were 
two  alternative  gifts  to*  children  of  the  marriage,  in  the  event  of 
some  of  the  children  not  leaving  issue  at  their  deaths.  Lord 
Ahsadey  fully  subscribed  to  the  doctrine  in  Alexander  v.  Alex^ 
ander  (1580),  and  in  Robinson  v.  Hardcastle  (1586),  that  the 
gifts  over  could  not  take  effect  simply  on  account  of  the 
prior  gifts  being  void;  and  further  held,  that  in  no  case  could 
the  gifts  over  take  effect.  The  case  is  evidently  different  from 
Crompe  v.  Barrow,  in  the  circumstance  that  in  Crompe  v.  Barrow 
the  child  made    tenant  for  life,  was  in  existence   at  the    date 


(J)  363.  (rf)  I  vol.  401,  n. 

{c)  4  Vcs.  681 ;  see  1  East,  450,  in  (<•)  2  Ves.  ju.  357. 

BfudeneU  v.  Eluvs. 
VOL.  II.  V  [1582] 
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of  the  settlement;  whereas  in  Routine  v.  Darril,  the  child 
made  tenant  for  life  was  unborn,  so  that  to  ascertain  in  whom 
the  fund  would  vest,  there  must  have  been  a  suspense  until  the 
death  of  persons  unborn  at  the  date  of  the  settlement.  Such 
cases  are  obviously  different  from  reversionary  interests  limited 
absolutely  and  without  reference  to  any  cowtinffena/y  to  take  effect 
on  the  decease  of  children  made  tenants  for  life,  though  such 
children  were  imborn  at  the  date  of  the  settlement 


(b)  Remainders^  including  such  Executory  Limitations  as  are  stridiy 

analogous  to  Remainders, 


As  to  distinc- 
tions with  re- 
ference to  re- 
mainders* 


[1583.]  With  reference  to  the  doctrine  under  consideration, 
the  cases  of  executory  limitations  and  of  proper  remainders  have 
been  a  good  deal  mixed  up  together.  In  respect  to  the  former 
class  of  cases,  it  may  be  thought  upon  principle  that  there  is  no 
ground  for  the  idea  of  the  ulterior  limitation  being  accelerated. 
According  to  the  letter,  as  well  as  the  evident  intention  of  the 
provision,  the  ulterior  limitation  is  to  take  effect  only  by  way  ai 
substitution  for  the  other,  and  that  not  in  the  event  of  the  other 
being  by  law  incapable  of  taking  effect,  but  of  the  event  not  hap- 
pening on  which  it  was  to  take  effect  Each  limitation  is  absolute, 
and  carries  the  whole  interest;  in  one  event  one  is  to  take  effect, 
and  in  a  contrary  event  the  other  is  to  take  effect,  and  in  no  case 
one  after  or  in  expectancy  on  the  other.  As  to  remainders,  the 
case  is  somewhat  different  These  are  not  alternative  absolute  disr 
positions,  but  one  is  to  take  effect  after  and  in  expectancy  upon 
the  other.  Admitting  all  the  limitations  to  be  good,  the  effect 
of  the  first  estate  vesting  is  not  to  supersede  the  other ;  the  first 
estate  may  determine  naturally  or  otherwise,  and  thereupon  the 
ultimate  remainder  may  take  effect  There  may  be  more  ground 
dierefore  upon  principle  for  considering  that  the  remainders  shall 
be  accelerated  by  the  circumstance  of  the  prior  estates  being 
originally  void,  in  the  same  way  as  if  the  prior  estates  had 
determined  by  their  natural  expiration  or  by  surrender,  &c. ;  and 
with  reference  to  limitations  created  by  ordinary  assurances  of 
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mterests,  as  may  be  collected  from  Mr.  PrettotCs  remarks  {f)^     chap.  xii. 
the  early  cases  at  least  seem  to  be  in  favour  of  an  acceleration.        ^^^-  ^'' 
Whatever  may  be  the  doctrine  under  such  assurances,  perhaps 
with  reference  to  appointments,  it  is  too  late  after  the  very  full 
discussions  the  subject  has  undergone,  to  consider  that  there  is, 
at  least  in  common  cases,  any  acceleration. 

[1584.]  In  Adams  v.  Adams  (g)j  the  certificate  is  rather  ambi- 
guous on  this  point :  there,  under  a  power  to  appoint  to  diildren, 
one  undivided  moiety  of  an  estate  was  limited  to  a  daughter  for 
life,  with  remainder  to  trustees  to  preserve,  &c.,  with  remainder 
to  her  sons,  &c.,  in  strict  settlement,  with  remainder  to  the  other 
daughter  and  her  issue,  &&,  in  like  manner ;  and  the  other  moiety 
was  settled  in  a  similar  manner,  the  limitations  commencing  in 
favour  of  the  second  daughter  and  her  issue.  In  Rchinson  v. 
Hardcastle  (A),  however,  Mr.  Justice  BuUer  considered  the  Court 
as  having  meant  to  decide  that  the  orig^inal  limitations  only  were 
good,  and  that  all  the  remainders  were  bad,  and  none  of  them 
accelerated ;  though  in  Robinson  v.  Hardcastk,  and  elsewhere,  it 
has  been  ar^ed  otherwise. 

[1585.]!  In  Doe  v.  Lord  G.  Cavendish  (996),  where  the  limi- 
tations were  very  similar,  it  appears  to  have  been  held  that  the 
subsequent  limitations  would  be  accelerated,  supposing  the  inter- 
mediate limitations  not  to  be  according  to  the  power ;  but  having 
regard  to  the  later  authorities,  this  case  is  considered  (t)  as  ^^  not 
^  law."  The  disposition  in  this  case  {j )  included  various  estates, 
of  some  of  which  the  testator  appears  to  have  been  owner;  and 
as  to  a  will  under  such  circumstances,  it  may,  perhaps,  be  urged 
that  it  should  be  construed  by  referring  the  several  limitations  to 
the  property  to  which  they  might  be  respectively  applicable,  so 
as  to  create  in  the  settled  estates  successive  estates  for  life.  This 
might  not  however  in  general  meet  the  intention,  and  it  would 


(/)  2  Ab.  115,  see  ib.  155, 169. 
(y)  2Cowp.  651. 
(*)  2  T.  R.  254. . 


(t)  Sug.  547. 

(J)  And  see  Robiruan  v,  Hardcastle 
(1586). 
F  2  [1585] 
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CHAP.  XII.     appear  tliat  it  was  not  upon  this  ground  that  the  Court  thought 
^^'  ^''       the  subsequent  remainders  to  objects  would  take  effect     In  this 
case  the  objection  was  not,  as  in  many  others,  with  reference  to 
the  line  of  perpetuity  having  been  transgressed. 

[1586.]  Robinson  v.  Hardcastle  (k)  underwent  much  considera- 
tion :  under  a  marriage  settlement  there  was  a  power  to  appoint 
to  children  of  the  marriage ;  and  an  appointment  was  made  to  a 
son  for  life,  and  (after  a  limitation  to  preserve)  to  his  sons  sue* 
cessively  in  tail,  and  then  to  his  daughters  equally  in  tail,  and 
with  remainder  to  a  daughter  of  the  marriage  in  fee ;  Mr.  Justice 
Buller  held,  that  the  remainder  could  not  be  accelerated,  relying 
on  Alexander  v.  Alexander  (1580)  as  a  distinct  authority,  though, 
as  before  appears,  that  case  did  not  arise  on  a  remainder,  or  on 
a  limitation  in  this  view  analogous  to  a  remainder.  Lord  7%ur- 
low's  opinion,  before  he  sent  a  case  to  the  Kin^s  Benchj  cannot 
be  clearly  ascertained ;  he  seems,  however,  to  have  treated  the 
point  very  much  as  a  matter  of  intention,  the  limitations  being 
in  a  wilL  Ultimately,  the  certificate  of  the  Court  of  King's 
Benchy  appears  to  have  been  acquiesced  in. 

[1587.]  The  subject  was  discussed  in  Smithy.  Lord  Camelford 
(1562),  but  did  not  arise  according  to  the  view  finally  taken  by 
the  Court 

[1588.]  The  point  was  also  entered  into  in  the  prior  case  of 
Griffith  V.  Harrison  (1566),  but  ultimately  there  was  no  deci- 
sion. According  to  the  report,  Lord  Thurlow's  opinion  cannot 
be  distinctly  collected,  nor  is  it  clear  what  view  Ashurst  and 
Buller^  J.,  took. 

[1589.]  In  Brudenell  v.  Elwes  (1572),  which  was  very  similar 
to  Adams  v.  Adams  (1584),  it  was  held  that  the  remainders  were 
not  accelerated.  In  Brudenell  v.  Elwes — and  that  case  arose 
upon  a  deed — the  point  seems  put  rather  upon  the  ground  that 
the   donee   could  not  have   intended  an  acceleration.      It  was 

■ 

(A)  2  T.  R.  241,  380,  781,  2  B.  C.  C.  22,  344. 

[1589] 
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held,  too,  wbat  seems  sufficiently  clear,  that  no  difference  arose     cbap.  xii. 
on  account  of  the  circumstance  of  there  having  been  an  actual      ^^^'  ^'' 
fiedlure  of  the  issue  embraced  by  the  intermediate  limitations  (/) : 
the   case  was  distinguished  upon  this  point  from  Crompe  v. 
Barrow  (1581). 

[1590.]  In  the  general  cases  the  void  limitations  have  compre-  Void  life 
hended  classes  of  children  taking  estates  tail,  &c.  We  must  bear 
in  mind,  however,  that  the  void  estates  may  be  for  life  only; 
there  too  may  be  void  charges,  and  void  trust  terms  for  securing 
them,  &c  &c. :  some  of  these  cases  ought  perhaps  to  be  viewed 
in  a  somewhat  different  light  As  to  a  void  limitation  to  pre- 
serve contingent  remainders,  we  may  refer  to  Phelps  v.  Hay  (m), 
a  case  of  a  somewhat  peculiar  nature  in  various  points  of  view. 


(/)  See  Griffith  7.  Harmon ({beff)'j  I      (m)  Sug.  appx.  713. 
So^iman  v.  Hardautle  (1686).  | 


'f 


[1590] 
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CHAPTER  XIIL 

WHETHER  AN  INSTRUMENT  OPERATES  AS  AN  EXECUTION 
OF  A  POWER,  OR  TO  PASS  AN  INTEREST. 


SECTION  I. 

GENERAL   SUBJECT,    INCLUDING   SIR   £.    CLERE'S   CASE, 

SCROPE's   CASE,    &C. 


CHAP.  XIII. 
SEC.  I. 


(1591.]  In  a  former  part  of  this  work  (795)  it  has  been 
shewn  that  powers  may  be  executed  by  infonnal  instruments. 
We  now  enter  into  the  consideration  of  the  execution  of 
powers  by  informal  words — words,  and  particularly  when  found 
in  infonnal  instruments,  adapted  rather  to  pass  an  interest  than 
to  exercise  a  power.  We  shall  too  have  to  consider  the  cases 
of  implied  revocations,  without  any  express  reference  to  the 
powers  to  revoke;  and  also  the  cases  where  words  of  appoint- 
ment are  held  to  convey  an  estate  or  interest ;  and  other  cases, 
where  words  of  appointment  as  well  as  of  conveyance  are  used  (a). 

Various  cases.        [1592.]  The  question  may  arise  in  a  variety  of  ways.     The 

property,  the  subject  of  the  power,  may  be  particularly  referred 
to,  as  most  commonly  in  deeds  or  instruments  inter  vivos  ;  or  cir- 
cumstances may  shew  that  it  must  have  been  intended  to  be 
embraced  under  the  general  descriptions  or  reference  to  property 


(tt)  See  Bull,  note  1  (VII.  2)  to  Co.  litt.  271". 
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found  most  conunonly  in  wills.  Again,  the  party  may  have  but  chap.  xiii. 
a  mere  power  over  the  property,  and  no  estate  or  interest  _^^' 
whatever ;  or  no  estate  or  interest  disposable  by  the  instrument 
used, — as,  for  example,  where  a  party  has  a  life  interest  with  a 
power  over  the  reversionary  interest,  and  the  disposition  is  found 
in  a  will;  or  he  may  have  a  partial  interest  in  the  whole  of  the 
property  disposed  of,  but  not  equal  in  extent  to  the  interest 
professed  to  be  disposed  of;  or  he  may  have  the  interest  pro- 
fessed to  be  disposed  of  in  a  part  of  the  property,  but  no  interest, 
or  no  interest  disposable  by  the  particular  instrument,  in  the  rest 
of  the  property.  So  a  variety  of  other  dreumstances  may  exist. 
We  may  discuss  the  present  branch  of  the  subject  under  the 
following  heads: — 

I.— General    Ruk     (1593),     indnding     Sir    E.    Clere's 
Case  (1595). 

2. — Cases  on  Powers  of  Revocatiany  Sfc  (1603),  including 
Scrope's  Case  (1605). 

3. — Other  Cases  (1613),  including  (1616)   those  arising  on 
Powers  to  Lease. 

4.— Special  Cases  (1624). 


1. — General  Rule^  including  (1595)  Sir  E.  Clere's  Case. 

[1593.]  The  general  rule  as  laid  down  in  Hobart  {h)  is  this : —  HobartU  i^e- 
"  K  the  act  will  work  two  ways,  the  one  by  an  interest,  the  ^^^  ™  ** 
^  other  by  an  authority  or  power,  and  the  act  be  indifferent,  the 
*^  law  will  attribute  it  to  the  interest  and  not  to  the  authority ;" 
but  it  is  afterwards  observed  that,  ^^  if  the  party  declare  clearly 
^  that  his  will  is,  that  this  act  shall  take  effect  by  his  autliority  or 
^  power,  there  it  shall  prevail  against  the  interest'' 


(6)  159,  in  Colt  v.  Bp,  jof  Coventry. 

[1593] 
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CHAP.  XIII. 

SEC.  I. 

Langley  v. 


[1594.]  Thus  a  party  may  have  a  power  to  appoint  an  estate, 
and  in  de£BiuIt  of  an  appointment,  the  estate  may  be  limited  to 
him  in  fee ;  a  general  devise  of  the  estate  without  any  reference 
to  the  power  might,  presuming  of  course  the  formalities  of  the 
power  or  the  Statute  law  to  be  complied  with,  operate  either  as 
an  appointment  or  as  a  devise ;  but  if  ^^  the  act  be  indifferent," 
as  may  happen  in  many,  if  not  most  cases,  ^^  the  law  will  attri- 
^^  bute  it  to  the  interest,"  or  consider  it  as  a  devise — what  in 
fact  the  word»  properly  import  (c).  If,  however,  the  will  had  in 
pursuance  of  the  power  appointed  or  disposed  of  the  estate, 
<<  there  it  shall  prevail  against  the  interest;"  the  instrument  shall 
be  deemed  an  appointment  which  the  words  as  clearly  import. 


Sir  E,  Clere. 


[1595.]  Upon  questions  of  this  kind.  Sir  E.  Clerks  case  {d)  is 
a  very  leading  authority. 

[1596.]  "  The  point  decided**  in  that  case  is,  as  Sir  E.  Sugden 
observes  («),  that  ^^  where  the  disposition,  however  general  it  may 
'^  be,  will  be  absolutely  void  if  it  do  not  enure  as  an  execution  of 
"  the  power,  effect  will  be  given  to  it  by  that  construction"  (y). 

[1597.]  There  are  indeed  in  the  case  dicta  i^parently  to  this 
effect,  that  if  the  instrument  refer  not  to  the  power,  and  can 
have  some  effect  by  means  of  the  interest  of  the  party,  though  not 
all  the  effect  which  the  words  seem  to  import,  still  the  instrument 
shall  not  operate  as  an  execution  of  the  power, — the  intention 
being  thus  contravened.  It  appears  quite  clear,  however,  at  this 
day,  and  a  reference  to  the  authorities  will,  it  is  apprehended, 
shew  that  it  has  been  considered  clear  for  nearly  two  centuries, 
that  the  rule  is  not  thus  confined ;  indeed  it  may  well  be  asked 
why,  admitting  that  the  intention  can  be  discovered  to  pass,  all 


(c)  LangUy  ▼.  Sneydy  3  Brod.  &  B. 
243, 7  Moo.  165,  1  S.  &  S.  45 ;  and 
see  Farmer  v.  Bradford^  3  RusBell, 
354 ;  see  (1826). 

{d)  6  Rep.  17*»,  Moo.  567,  Cro.  Eliz. 
877,  Cro.  Jac.  31 ;  and  see  in  Anon. 
Moo.  Oil;  and  see  Wortne  v.  Webster, 


Moo.  476,  a  prior  case  on  same  will ; 
and  see  Hutsey't  case,  cit  Cro.  Jac. 
sup.  (346) ;  see  (2907). 

(e)  297,  and  see  282,  Powell,  111. 

(/)  See  Moo.  516,  in  Lord  Buck- 
hunCi  case. 

[1597] 
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the  intention  should  not  prevail  in  the  one  ease  as  well  as  in  the     chap.  xiii. 

other  ?  what  rule  of  law  or  construction  would  be  thereby  violated  ?  , 

The  above  position  was  not  necessary  to  the  decision  of  the  case ; 

and  upon  looking  more  closely  into  the  point,  the  difficulty  in  the 

case  put  in  Sir  E.  Clere,  might  be  in  clearly  ascertaining  the 

intention. 

[1598.]  Sir  E.  Clerks  case  arose  in  this  way. — A  tenant  m 
ot^'^e  having  already  disposed  of  two-thirds  of  his  lands,  made  a 
feoffment  of  the  remaining  third  to  such  uses  as  he  should  appoint 
by  will,  with  no  ulterior  use  declared,  leaving  the  inheritance  in 
de&ult  of,  and  until  appointment,  to  result  to  him.  Under  the 
Statutes  of  Wills  {ff)  his  power  of  devising  was  at  an  end,  he 
having  already  disposed,  by  act  in  his  life,  of  the  two-thirds  by 
those  Statutes  authorized  to  be  disposed  of  (A) ;  but  under  the 
power  which  operated  by  force  of  the  feofiment,  independent  of 
the  Statutes,  he  could,  as  it  was  held,  even  by  means  of  a'  testa- 
mentary instrument,  dispose  of  the  whole.  Upon  this  ground  it 
was  considered  that  the  (so  called)  devise  must  necessarily  operate 
by  virtue  of  the  power,  since  otherwise  it  would  be  a  nullity. 
Had  no  disposition  by  act  inter  vivos  taken  place,  the  other 
question  would  have  arisen,  which  wotdd  have  been  this, — 
whether  a  devise  generally  by  the  owner  of  ^^  all  his  lands,''  or 
in  like  terms,  (a  slight  variation  of  expression  might  raise  dis- 
tinctions,) would  operate  under  the  power,  so  as  to  pass  literally 
all,  or  by  means  of  his  interest  so  as  to  pass  only  two-thirds ;  and 
as  to  this  it  might  be  with  some  colour  urged,  and  particularly  in 
a  case  which  might  be  considered,  in  some  degree,  an  evasion  of 
the  law,  tiiat  the  intention  to  pass  all  was  not  dear;  that  the 
words  used  were  no  more  than  were  frequentiy  used  after  the 
Statutes  by  parties  being  simply  seised  in  fee.  That  such  words 
were  used  by  ordinary  owners,  appears  clear  from  tiie  provisions 
of  the  last  of  the  two  Statutes  of  Wills,  which  contains  enact- 
ments expressly  validating  to  the  extent  of  two-thirds  (1528) 


is)  32  H.  8,  c.  1,  34  &  36  H.  8, 
c.  5. 


(h)  Co.  Lilt.  1 1 1^  and  sec  ib.  271*». 

[1598] 
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CHAP,  xuu     general:  devisee  'of  the  whole,  and  giving  directions  as  to 
^^^'  '•        f4>portionment  in  severalty. 


'  [I599.3  The  resolution  in  Sir  E.  Clerks  case,  that  a  general 
disposition  woi]dd  operate  as  a  devise,  and  not  as  an  execution  of 
the  power,  where  tiie  will  would  not  otherwise  be  wholly  void, 
seems  to  have  been  approved  in  Hcbart  (t),  and  to  have  been 
acted  upon  m  .Brmon  v.  Tailor  (J),  at  least  by  three  of  the 
judgea  against  one*  Mr.  Pcwelts  (A)  explanation  of  tiiis  last 
case  does  not  seem  satisfeu^tory. 

[1600.]  It  is  apprehended  that,  admitting  tiie  autiiority  of  die 
dicta  relative  to  die  above  point  in  Sir  E.  Clertfs  case,  and  of  the 
dedsion.ia  Broum  v.  Tailor^  the  dida  and  decision  are  to  be  re- 
ferred to  the  particidar  drcumstanees,  and  that  it  may  be  qnes- 
tionaUe  whether  a  parallel  case  can,  or  at  least  is  likely  to 
occur :  the  ease  put  by  Sir  E.  Sugden  (Z)  may  be  tiiougfat  not  a 
parallel  one. 

[1601.]  Mitton  V.  LMtwich  (m)  had  circumstances  clearly 
shewing  an  intention  to  execute  the  power:  tiiere  a  testJEitor 
recited  a  grant  made  by  him,  under  which,  subject  to  an  estate 
tail  in  himself,  the  lands  stood  limited  to  such  uses  afe  he  should 
appoint  by  will;  and  then  declared  his  intent,  that  after  his 
decease,  without  issue,  the  grant  diould  be,  and  the  grantees 
should  stand  seised  of  the  premises  to  various  uses;  and  it  wks 
held,  that  although  die  testator  had  die  reversion  by  resulting 
use,  die  will  operated  upon  die  whole  of  die  lands,  and  not 
merely  on  two-thirds. 


(t)  159,  Colt  ▼.  Bp.  of  Coventry  i 
and  see  2  P.  Wms.  258,  in  Wagstaff 
V.  Wagttaff;  but  see  in  Tondituon  v. 
DighUm  (1614);  and  see  Bendloe, 
179,  in  Danid  v.  Uhley;  3  Keb.  6,  in 
Sir  Ralph  Bovey't  case ;  10  Ves.  252, 
258,  in  Maundrell  v.  Maundrell. 

(J)  Cio.  Car.  38 ;  see  Mordaunt  v. 


MimkuU,  6  Bio.  P.  C.  32,  8yo.  ed.; 
Blake  v.  Mamdl  (1225) ;  see  Farmer 
Y.  Bradfordy  3  Russ.  354. 

{k)  123. 

(0  296. 

(m)  W.  Jo.  7;  see  Vin.  "  Devise," 
133,  pi.  3,  from  Ro.  Ab. ;  Harg.  n.  5 
toCo.  Litt.  111'*. 

[1601] 
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[1602.]  Perhaps  a  dedaratioii  without  any  recital  of  the  power     chap,  mil 
that  feoffees  should  stand  seised,  &&,  would  sufficiently  shew  an        ^^'  '• 
iBtention  to  refer  to  the  power,  though  such  words  niay  in  sqme 
cases  (n)  operate  as  a  substantive  devise  (o). 


^.—Cases  on  Powers  of  Revocation^  ^c,   including  (1605) 

Scrope's  Case. 

[1603.]  In  the  above  cases  in  general,  the  party  has  had  a 
power  over  the  whole  of  the  estate,  and  also  an  interest  in  the 
whole  of  the  estate,  but  not  an  interest  disposable  as  such  by 
the  instrument  in  question,  except  with  reference  to  certain 
shares  of  the  property. 

[1604.]  We  now  come  to  cases  where  the  party  has  had  a 
partial  interest  in  the  estate,  together  with  a  power  of  revoca- 
tion, enabling  him  to  acquire  the  full  dominion ;  and  in  such 
cases,  and  also  in  the  cases  afiterwards  (1613)  considered,  of 
partial  interests,  accompanied  by  powers  of  appointment,  it 
has  been  held,  that  where  the  disposition  made,  cannot  be 
served  out  of  the  present  interest,  the  disposition  shall  take 
effect  under  fhe  power  wholly,  or  in  part  Perhaps  originally 
there  may  have  been  more  difficulty  in  the  case  of  powers  of 
revocation  {p)^  than  with  other  powers. 

[1605.]  In  Scrop^s  case  (gr),  a  man  covenanted  to  stand  5crop«'»  case, 
tnsed  to  the  use  of  himself,  and  his  wife,  and  his  daughter, 
for  their  Eves,  with  remainder  to  his  daughter  in  tail,  with  re- 
mainders over,  and  with  a  power  of  revocation ;  on  his  second 
maniage,  he,  without  referring  to  the  power,  but  pursuing  its 
formalities,  coYcnanted  to  stand  seised  of  part  of  the  premises 
to  different  uses,  namely^  to  the  use  of  himself,  and  his  then 


WVin."  Devise,"  91. 
(o)  See  Batty  r.  TreveUon  (55). 
{p)  See  in  Fitzgerald  y.Faueonherg 
(871);  and  see  Arundel  y,  PhUpot 


(2846). 

{q)  10  Rep.   143">;  see  Snape  v. 
TurUm  (3220). 

[1605] 
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CHAP.  XIII.     intended  wife,  for  life,  with  reversion  to  his  right  heirs ;  and  it 
^^^'  '•        was  held,  that  the  second  deed  operated  as  a  revocation  of  the 
old  uses,  .and  so  as  to  raise  new  ones  (844). 

[1606.]  In  Kibbet  v.  Lee  (a)  land  stood  settled  to  the  use 
of  the  settlor  for  life,  with  remainder  to  his  eldest  son  in  tail, 
with  reversion  in  fee  to  the  settlor,  subject  to  a  power  of  revo- 
cation ;  the  settlor  devised  the  lands  to  a  younger  son  in  tail, 
with  remainder  to  the  eldest  son  in  tail,  with  remainder  to 
a  daughter  in  fee ;  and  the  will  was  held  to  operate  as  a  revocar 
tion,  and  as  a  devise  of  the  inheritance  in  possession. 

[1607.]  From  the  dicta  in  the  Earl  of  Leicester's  case  (ft), 
relative  to  Ingram  v.  Parker  (809),  Lord  Hale^  too,  appears  to 
have  considered,  that  a  conveyance  purporting  to  pass  a  fee, 
should  operate  as  a  revocation,  in  order  to  effectuate  the  inten- 
tion, though  by  force  of  the  donee's  interest,  which  was  an 
estate  tail,  the  conveyance  (by  fine)  could  pass  a  defeasible  fee. 
Mr.  Powell  (c),  as  it  seems  erroneously,  cites  the  case  of  Ingram 
V.  Parker^  as  if  the  instrument  would  have  had  no  operation 
unless  it  had  been  construed  to  operate  as  a  revocation. 

[1608.]  In  regard  to  the  Earl  of  Leicestef's  case  itself,  it  \a 
very  difficult  to  collect  from  the  reports,  what  interest  was 
vested  in  the  party  having  the  power  of  revocation. 

[1609.]  In  Adams  v.  Adams  (d) — though  the  report  is  upon 
this  point  somewhat  defective — it  seems  that  by  one  deed  an 
undivided  moiety  of  an  estate  was  settled  to  various  uses,  sub- 
ject to  a  joint  power  of  appointment  in  a  husband  and  wife; 
that  by  a  second  deed  they  exercised  this  power,  by  varying 
the  uses,  reserving  a  joint  power  of  revocation  and  new  ap- 


(a)  Hob.  3L2;'  see  Bath  v,  Moun- 
tague  (918). 

(h)  L  Ventr.  291,  and  see  3  Keb. 
574,  and  ib,  511,  537,  538,  in  S.  C. 
nom.  Wigaon  v, Garret. 


(c)  256. 

{d)  2  Cowp.  651 ;  see  Herring  v. 
Broum  (805);  Earl  of  Uxhridge  r. 
BayUy  (1442). 

[1609] 
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pointment;  and  that  then  by  an  agreement,  and  a  deed  in  pur- 
suance of  it,  they  effected  a  partition  with  the  owners  of  the 
other  moiety,  without  noticing  the  second  deed,  new  uses  being 
declared  of  the  settled  share  in  severalty,  corresponding  with 
the  uses  of  the  first  deed;  and  it  was  held  that  the  partition 
was  good,  and  that  the  uses  of  the  second  deed  were  revoked. 


CHAP.  XIII. 
SEC.  I. 


[1610.]  Whether  the  circumstance  that  the  revocation  is 
required  to  be  by  "  express  words,"  will  in  any  case  have  any 
effect,  may  be  questionable  («),  at  least,  unless  it  can  be  clearly 
discovered  that  an  implied  revocation  is  not  to  prevail  In 
Guyd,  Dormer  v.  Dormer  (y* ),  the  intention  to  revoke  appears 
to  have  been  perfectiy  plain ;  in  that  case,  in  &ct,  tiie  testa- 
mentary disposition  in  any  other  view  would  have  been  wholly 
nugatory. 

[1611.]  And  here  we  may  notice,  that  if  a  settiement  be  made 
by  a  covenant  to  stand  seised  to  certain  uses,  with  a  power  of 
revocation,  and  some  of  those  uses,  by  reason  of  the  nature  of 
the  assurance,  cannot  take  effect,  as  for  example,  uses  in  £Bivour 
of  strangers, — and  a  feofiment  be  afterwards  made  to  (as  ex- 
pressed), the  same  uses,  and  the  formalities  of  the  power  be 
observed  —  supposing  that  the  two  assurances  could  not  be 
deemed  one  assurance,  and  in  such  a  way  as  for  the  uses  of 
the  feoffinent  to  prevail — it  may  be  thought  that  in  fiivour  of 
the  intention,  the  feofiment  may  operate  as  an  implied  revoca- 
tion of  the  uses  of  the  covenant  to  stand  seised,  and  then  as  a 
new  substantive  conveyance. 


[1612.]  Some  such  question  as  tiie  above,  appears  to  have 
occurred  in  the  intricate  case  of  Perrot  {ff)  ^  but  it  would  rather 
seem  firom  Moore,  whose  report  varies  from  Rollers  short  note, 
that  the  case  was  ultimately  decided  on  a  point  of  pleading. 


(0  Sag.  283. 

if)  T.  Raym.  295 ;  S.  C.  cit  3  Ch. 
Ca.  91,  in  BtUh  v.  MoMntague, 
(S)  Moo.  368,  Vin.  "  Uses,"  227, 


pi.  8,  from  Ro.  Ab.;  see  Sag.  Gil. 
Uses,  482 ;  and  see  Bullock  v.  FM- 
gate,  1  V.  &  B.  471. 

[1612] 
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Tcmlinson  v. 
Deighton, 


3. —  Other  Cases,  induding  (1616)  those  arising  on  Powers 

to  Lease, 

[1613.]  In  Dike  v.  Ricks  (456),  where  a  party  bad  an  estate 
for  life,  with  a  conditional  power  of  sale  over  the  reversion,  it 
seems  to  have  been  considered,  that  a  general  conveyance  in 
fee,  without  any  reference  to  the  power,  would  pass  not  only 
the  life  estate,  but  the  reversion,  provided  of  course  that  the 
conditions  of  the  power  should  be  complied  with. 

[1614.]  Lord  C.  J.  Parkers  positions  in  Torhlinson  v.  Digh- 
ton  (h)  are  very  full  to  this  point  He  expressly  lays  down, 
^^  that  where  it  (the  conveyance)  would  have  some  effect,  but 
^^  not  all  intended  by  the  parties,  there,  to  the  end  that  the 
'^  main  design  of  the  parties  may  be  observed,  the  estate  shall 
^*  pass  in  another  way  than  the  parties  intended  (t)," — putting 
as  an  example,  the  case  of  a  lease  granted  by  a  tenant  for  life, 
invested  with  a  power  of  leasing.  The  decision,  however,  in 
the  principal  case,  does  not  go  to  "this  extent,  at  least,  viewing 
the  assurance  as  a  rightful  assurance,  and  as  not  having  operated 
by  wrong :  indeed  it  is  added,  *^  but  in  the  present  case,  the 
^^  conveyance,  as  intended  by  the  parties,  would  be  tbhoUy  void," 
the  old  rule  (1597),  in  Sir  E.  Clerks  case,  being  referred  to 
by  Powell,  J.,  is  thus, — "  Sir  E.  Clerks  case  is  express,  that 
**  where  it  can  pass  no  other  way  than  by  virtue  of  the  power, 
^^  it  shall  pass  that  way,  though  the  intention  of  the  parties  were 
^'  that  it  should  pass  another  (j)."  The  power,  as  we  have  else- 
where (799)  seen,  was  a  limited  power,  given  to  a  tenant  for 
Ufe,  to  appoint  to  the  testator's  children,  &c.,  and  was  executed 


(A)  10  Mod.  35,  and  other  books 
(799). 

(t)  See  Darnel  v.  UUey  (135); 
Snajte  r,  Turt(m  (3220) ;  Herring  v. 
Brown  (d05);  Fitzgerald  v.  Faucai^ 
^g  (371);  Goodiitle  r.  Petoe  (62); 
Wade  y,  Paget^  1  B.  C.  C.  364 ;  />m 
d.  Collins  F.  WeUer,  7  T.  R.  478; 


Reid  V.  Shergoldy  10  Ves.  370;  Doe 
V.  T/iorUgy  10  East,  437;  see  (1647.) 
(j)  See  Sandilands  ?.  Boughton^  3 
Taunt.  342 ;  and  S.  C.  3  Ross.  404, 
nom.  Robifuon  v.  Dickenson;  and  see 
5  B.  &  C.  942,  944,  946,  in  Wgnne  v. 
Grijffithm 

[1614] 
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by  a  conveyance,  by  lease  and  reletise,  to  trnstees  and  their  heirs, 
to  the  use  of  the  tenant  for  life,  with  remainder  to  the  children, 
the  release  containing  also  a  covenant  to  levy  a  fine,  which  was 
afterwards  levied.  It  may  b^  noticed,  that  the  release  recited 
die  power,  so  that  there  could  be  no  doubt  of  the  intention  to 
execute  it. 


CHAP.  xrii. 

8EC.  I. 


[1615.]  In  some  cases,  the  clause  frequently  found  that  ^all  "  All  other 

usunnoes. 

'^  Other  assurances,'^  &c.,  shall  enure  to  the  particular  uses,  may 
have  weight 

[1616.]  The  cases  in  the  books  which  have  arisen  on  leases,  Leues. 
inrolving  the  question  under  consideration,  are  very  numerous. 
More  commonly  the  lessors  have  been  tenants  for  life  only. 

[1617.]  Thus,  ITafe,  in  referring  to  Hogeri  case  (A)5'lays  -down, 
that  where  a  tenant  for  life  has  a  power  to  make  leases^  it  is 
not  always  necessary  to  recite  his  power  when  he  makes  a  lease ; 
bat  if  he  makes  a  lease  which  will  not  have  an  effedtual  con- 
tmnance,  if  it  be  directed  out  of  his  interest,-  there  it  shall  be 
as  made  by  virtue  of  his  power. 

[1618.]  The  same  doctrine,  too,  appears  in  a  variety  of  other 
eases  (/) ;  andi  particularly  in  Campbell  v.  Leach  (m),  where  the 
lease  was  made  good  in  equity  (2941),  although,  besides  other 
defects,  the  term  professed  to  be  created  exceeded  the  term 
which  the  power  authorized,  and  the  rent  was  reserved  to  the 
lessor,  ^*  his  heirs,  and  assigns,"  the  like  form,  it  is  presumed, 
prevailing  throughout  the  covenants  and  other  provisions  (n). 

[1619.]  In  HotUy  v.  Scott  (2314)  it  was  said,  that  the  solicitor 


(l)  1  Vent  228,  in  King  v.  Mel- 
^;  and  see  in  HeU  y.  Green  (202M)). 

(/)  See  Hele  r.  Green,  sup, ;  Orhy.r, 
Mttkun,  Gflb.  56 ;  and  see  10  Mod. 
36,  in  Tomlauon  v.  Dighion ;  see  also 
BatfUy  Y.  WarburUm  (496);  Doe  d. 
CoUint  V.  Wdler  (1614) ;  Amm.  Moo. 


611 ;  Comnumt  y.  Manludl,  6  B.  P.  C. 
168,  8yo.  ed. ;  Long  y.  Rankin^  Sug. 
fippx.  4th  ed.  676 ;  and  see  (2222). 

(m)  Amb.  740;  see  Doe  y.  Lady 
Cavan  (2218). 

(n)  See  (2955). 

[1619] 
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CHAP.  XIII.     who  drew  thi^  lease   actually  considered   that    the  lessor  was 
**^'  '•        seised  in  fee. 


•'EitheTre- 
ferring/'&c« 


Volunteers. 


[1620.]  In  an  old  case  (o),  the  point  was  discussed,  whether 
a  lease  granted  by  a  tenant  in  tail,  having  a  power  of  leasing 
of  the  intailed  lands — the  lease  also  comprising  fee  simple  lands— 
should  enure  in  respect  of  the  intailed  lands  out  of  the  donee's 
interest,  which  was  at  an  end,  or  under  the  power. 

[1621.]  In  formal  leasing  powers,  at  this  day,  we  generally 
find  the  donee  authorized  to  appoint  by  any  deed,  &c.,  "either 
**  referring  or  not  referring  to  this  present  power,"  but  whether 
these  words  have  any  effect  may  be  questionable. 

[1622.]  The  reasoning  and  decision  in  Blake  v.  MameU  (1225) 
are  quite  in  fevour  of  the  general  authorities  noticed  under  the 
present  di\dsion ;  some  expressions  indeed  occur  in  that]  case,  as 
if  a  difference  might  arise,  according  as  the  parties  claiming 
should  be  volunteers  or  not;  but  perhaps  these  remarks  were 
made  on  the  idea  that  the  execution  in  the  particular  case  was 
a  defective  one. 


Recitals,  ficc. 


[1623.]  In  deciding  whether  a  party  shall  be  deemed  as  mean- 
ing to  execute  a  power,  or  to  act  in  respect  of  his  interest,  the 
recitals  (/>),  and  the  covenants,  as  well  as  the  general  wording 
of  the  instrument,  may  have  considerable  influence.  It  is  dear, 
however,  that  erroneous  recitals,  as  to  a  seisin  in  fee,  &c,  are 
not  material,  where  the  instrument  cannot  out  of  the  interest, 
or  supposed  interest,  take  effect  according  to  the  evident  inten- 
tion {q). 


(o)  Bibel  T.  Drinffhouie,  Moo.  645 ; 
S.  C.  cit    Styles,   259,  in  Hde   r, 

(p)  Sep  Hobart,  159,  in  CoU  v.  Bp. 
of  Coventry ;  Milton  v.  Lutwich  (1601 ) ; 
Udal  V.  Udal  (1624);  Snape  ?.  Tur- 


ton  (3220) ;  Jenkim  ▼.  Keymu  (1224) ; 
Tondinxm  v.  DtghUm  (1614);  Good- 
title  y.  Petoe  (62);  Maundrell  t. 
MaundreU  (1711) ;  see  (1700)  &c. 

{g)  Wade  y.  Paget,  1  B.  C.  C.  364 ; 
see,  too,  Diie  v.  Lady  Cavan  (2218) . 

[1623] 
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4. — Special  Cases. 

[1624.]  In  Udal  v.  Udal  (r),  an  estate  was  settled  to  the  use 
of  the  settlor  in  tail,  with  remainder  to  such  persons  and  for 
such  estates  as  he  should  limit  by  indenture,  and  for  want  of 
such  limitation  to  various  use^  with  reversion  in  fee  to  himself; 
there  followed  a  proviso  that  upon  tender  of  five  shillings, 
&c.  (981),  the  settlor  might  ^^  revoke  those  uses,  and  limit 
''others." — By  an  indenture  reciting  all  the  above  limitations 
and  clauses,  a  new  limitation  was  made  '' according  to  his 
''power  {s)y  and  the  clause  in  the  said  indenture"  to  the  uses 
in  the  second  indenture  mentioned,  these  uses  being,  in  fact,  all 
the  old  uses  exclusive  of  the  two  powers,  new  uses  being  sub- 
stituted for  the  reversion. — There  was  no  tender  of  five  shillings; 
but  it  was  held  that  the  first  power  of  appointment  was  executed. 

[1625.]  The  particular  ground  of  doubt  does  not  appear;  it 
may  perhaps  have  been  thought  that  both  powers  were  meant  to 
be  executed,  and  that  there  was  an  inchoate  denotation  of  in- 
tention only :  it  seems  to  follow,  as  a  matter  of  course,  that  if 
the  act  is  in  itself  complete,  and  no  particular  intention  is  dis- 
closed to  execute  one  power  rather  than  another,  the  act  shall 
take  effect  under  such  of  the  powers  as  authorize  it  In  other 
cases  there  have  been  several  powers  {a).  Sir  E.  StigderCs 
passage  on  the  point  (b)  is  not,  as  to  some  parts  of  it,  readily  to 
be  understood,  and  seems,  as  to  the  facts,  scarcely  consistent 
with  the  authorities  cited  by  him. 

[1626.]  In  King  v.  MeUing  (c),  though  it  was  admitted  that  a 
power  to  jointure  might  be  executed  by  a  covenant  to  stand 
seised   (803),   it  appears  to  have   been  thought,   the  reports, 


(r)  AL  81,  83. 

(0  See  Farmer  v.  Martin^  2  Sim. 
502. 

(a)  Fitzgerald  y.  Fauconberg  (871); 
Rich  T.  Beaumont  (509) ;  RoMcojnnum 

VOL.  II.  G  [1626] 


V.  Fowke  (772). 

(5)  282. 

(c)  1  Vent.  214,  225,  2  Lev.  60, 
Pollex.  101. 
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indeed,  varying,  that  if  a  tenant  for  life,  with  a  power  of  jointur- 
ing, should  suffer  a  recovery,  and  gain  a  fee  by  wrong,  and  that 
without  destroying  the  power,  still  a  covenant  to  stand  seised, 
without  any  reference  to  the  power,  would  not  operate  as  an 
execution  of  it,  since  it  might  take  effect,  though  defeasibly,  as 
a  covenant  out  of  the  wrongful  fee.  It  was  not  necessary, 
however,  to  decide  the  point;  and  the  opinion  may  be  thought 
searcely  consistent  with  the  general  reasoning  on  Ingram  v. 
Parker {d),  though  the  cases  present  distinctions;  perhaps  the 
limitation,  subject  to  the  jointure,  may  have  created  some 
difficulty. 


[1627.]  In  Jenkins  v.  Keymis  («),  a  question  arose  how  fsr  a 
mortgage  in  fee  for  2000Z.  and  interest  made  by  a  tenant  for  life, 
having  a  power  to  charge  a  principal  sum  only  as  it  was  held, 
and  by  his  son  tenant  in  tail,  operated  in  respect  of  their  partial 
interests  merely,  or  in  respect  also  of  the  power;  and  the  pre- 
vailing impression  seems  to  have  been  that  the  deed  could  not 
be  considered  to  operate,  even  in  equity,  as  a  charge,  or  as  an 
agreement  to  charge  under  the  power :  the  case,  however,  ap- 
pears to  have  been  decided  on  special  circumstances. 


u 


(( 


[1628.]  It  is  said  that  *^  Lord  Clare  thought  that  a  judgment 
*^  confessed  by  a  person  having  power  to  charge  lands  with 
money  he  might  have  occasion  to  borrow^  was  an  execution 
thereof"  {f).  It  is  not  surprising,  however,  that  this  imputed 
dictum  has  been  questioned  (g).  A  warrant  of  attorney  to  con- 
fess judgment,  as  is  well  known,  refers  not  to  any  particular 
lands  or  property,  but  simply  authorizes  judgment  to  be  entered 
up  against  the  party  executing  it  in  a  particular  action,  leaving 
the  judgment  to  operate  on  his  present  or  future  real  or  personal 
estate :  it  creates  no  specific  lien. 


(i)  (1<>07);  and  see  Rogers^  case 
(1617);  Herring  v.  Bmm  (806); 
Tnmlinson  v.  Digkton  (1614). 

(c)  (1224);  see  Adney  v.  Fieldy 
Amb.  654  ;  Blake  v.  Mameli  (1225) ; 


Beaumont  v.   Twisty  cit.  3   Russel], 
358,  in  Farmer  v.  Bradford. 

(/)  O'Hara  v.  Browne^  cit  2  Ball 
&  B.  41 ,  in  Blake  v.  MarnelL 

(g)  Sug.  289. 

[1628] 


siu  E.  clere's  case,  scrope's  case,  &c« 

[1629.]  In  a  modem  case  (h)  it  was  held  that  renewals  by  a 
tenant  for  life,  having  a  power  of  appointment,  of  a  church  lease 
held  for  a  term  of  years,  did  not  operate  as  an  execution  of  the 
power,  so  as  to  vest  the  leasehold  property  in  her  for  her  own 
benefit  There  may  be  some  such  cases,  perhaps,  where  the 
only  way  of  validating  the  leases  under  the  Ecclesiastical  Star 
tutes,  or  otherwise,  would  be  to  hold  that  the  power  is  executed. 
It  does  not  appear  in  the  particular  case  whether  there  was  any 
express  surrender.  The  original  will  contained  a  bequest  to 
trustees,  the  tenant  for  life  being  executrix,  but  whether  she  had 
assented  to  the  bequest  does  not  appear ;  the  renewals  seem  to 
have  been  effected  in  her  own  name  (1508). 
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SECTION  II. 


CASES    MORE    COMMONLY   ARISING   UPON    WILLS. 


[1630.]  The  cases  which  we  have  hitherto  considered,  have 
arisen  chiefly  on  deeds  and  those  relating  to  land,  the  land  being 
particularly  described  or  referred  to.  We  now  enter  upon  a 
more  extensive  class  of  authorities,  occurring  chiefly  on  wills, 
and  those  relating  to  personal  estate  as  well  as  to  real  estate,  and 
containing  for  the  most  part  general  descriptions  of  a  testator's 
estate.  In  most  of  the  cases,  too,  the  testator  has  had  no  interest 
disposable  by  will  in  the  property  in  question. 

[1631.]  We  may  consider  the  cases  under  four  heads. 


CHAP.  XIII. 
SEC.  II. 


1. — Devises  of  Real  Estate  (1632). 
2. — Bequests  of  Personal  Estate  (1655). 
3. — Particular  Powers  (1678). 
4.— Femes  Covert  (1685). 


(A)  Brookman  v.  Hales^  2  V.  &  B.  45 ;  see  Rdth  v.  Seymour^  4  Russ.  263. 

G  2  [1631] 
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General  doc- 
IriDe. 


1. — Devises  of  Real  Estate. 

[163*2.]  It  is  well  settled  that  a  general  disposition  of  all  the 
lands  of  a  party,  or  all  his  lands  in  a  particular  county  or  place, 
will  not  pass  lands  which  the  party  has  merely  a  power  to  dis- 
pose of,  provided  at  least  he  has  other  lands  to  answer  the  words. 
This  seems  to  follow  almost  as  a  matter  of  course,  when  we  con- 
sider what  a  power  is — that  it  is  not  a  right,  title,  or  interest  (2) 
to  or  in  property :  the  lands  are  not  the  party's ;  they  do  not 
come  within  the  words.  If  indeed  the  party  have  no  other  lands 
to  answer  the  expressions  used,  it  must  be  presumed  that  he 
means  to  pass  the  lands  subject  to  his  power,  and  his  presumed 
intention  will  be  effectuated. 


[1633.]  The  cases  are  somewhat  different  from  the  authorities 
before  discussed.  In  those  cases  the  property  has  been  clearly 
referred  to,  and  the  only  doubt  has  been  to  what  extent  and  in 
what  way  it  should  pass:  here  the  question  is  most  commonly 
whether  there  is  any  reference  to  the  property  at  all.  The  cases 
however  in  some  degree  depend  upon  the  same  principle.  The 
disputed  resolution  (1599)  in  Sir  E,  Clere*s  case  may,  too,  have 
more,  application  to  tlie  present  class  of  authorities,  since,  in 
general,  if  the  words  used  have  any  meaning  with  reference  to 
an  interest  vested  in  the  testator,  the  power  will  not  be  consi- 
dered as  exercised ;  on  the  contrary,  rather  than  that  they  shall 
be  wholly  void,  the  disposition  \idll  be  deemed  to  take  effect 
under  the  power. 

[1634.]  In  ordinary  cases  there  is  no  difficulty,  but  not  unfre- 
quently  special  cases  arise  (i). 

[1635.]  The  general  principle  appears  in  De^  v.  Deff  (j) : 


(t)  See  Lane  v.  Wilkins,  10  East, 
241 ;  Paivell  v.  Loxdale,  2  B.  &  A. 
291;  Hougham  v,  Sandys,  2  Sim. 
95. 


(j)  Or  the  Earl  of  Macclesfield,  2 
P.  Wms.412,  S.  C.  it  seems,  1  KiDgr's 
Ca.  44;  see  Guy  v.  Dormer  (1610); 
ex  parte  Castvall,  1  Atk.  559 ;    Wallop 

[1635] 
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there  a  devise  of  "  his  (the  testator's)  lands  in  "  certain  counties,     chap.  xiii. 

&C.,  the  testator  having  as  to  part  no  others  to  answer  the  des-        ^^^'  "' 

cription,  operated  to  revoke  the  uses  of  a  former  settlement  of 

that  part,  and  to  limit  new  uses ;  at  least  such  was  the  case  at 

law,  for  under  the  circumstances  it  seems  that  by  a  constructive 

trust  the  power  was  void  in  equity  (273),  the  property  having 

been  settled  contrary  to  the  purport  of  certain  articles. 

[1636.]  The  doctrine  that  general  words  will  not  execute  a 
power  when  there  is  other  land  to  answer  the  words,  appears 
also  in  the  Attorney  General  v.  Vigor  (A),  where  indeed  there  was 
a  further  circumstance  that  other  powers  were  formally  exer- 
cised (/). 

[1637.]  In  some  of  the  cases  the  descriptions  have  been 
merely  general ;  in  others  they  have  been  residuary. 

[1638.]  An  earlier  case  (w),  which  perhaps  may  be  pro-  oj^j^^"  ^* 
perly  classed  here,  or  at  least  the  dicta  contained  in  it,  have  been 
the  subject  of  much  remark. — A  real  estate  was  devised  in  trust 
for  sale,  and  the  produce  was  to  be  held  in  trust  for  the  testator's 
wife  for  her  life,  and  after  her  decease,  as  to  one  moiety,  for  such 
persons,  &c.,  as  she  should  by  any  deed,  &c,  or  will,  &c., 
attested  by  two  or  more  witnesses,  appoint,  with  a  gift  over  for 
want  of  an  appointment — The  residue  of  the  testator's  personal 
estate  was  to  be  held  on  the  same  trusts. — The  real  estate  not 
having  been  sold,  the  widow,  having  no  real  estate  of  her 
own,  by  will  attested  by  three  witnesses,  made  the  following 
residuary  disposition, — ^^all  the  rest,  residue,  and  remainder  of 
'^  my  estate  and  eJBfects,  of  what  nature  or  kind  soever,  and  whe- 


r.  Earl  of  Portsmouth,  Sug.  appx. 
680;  Standen  v.  Standen  (1638); 
Nmutoek  v.  Horton,  7  Ves.  391 ;  Denn 
T./iaiibe  (1646);  (1676). 

(k)  8  Ves.  266. 

(/)  See  Doe  v.  Reade  (1684); 
M^uHdrdl  V.  Maundrell  (1711) ;  Dil- 


bn  y,  Dillon,  I  Ball  &  B.  77;  see 
Trollope  V.  Linton,  1  S.  &  S.  477. 

(m)  Standen  ▼.  Standen,  2  Ves.  ju. 
689,  6  Bro.  P.  C.  193,  8vo  ed. ;  see 
in  Hales  v.  Margerum  (120);  see  3 
Pr.  Ab.  159. 

[1638] 
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^^  ther  real  or  personal,  and  all  my  plate,  china,  linen,  and  other 
^^  utensils,  which  /  shall  he  possessed  of^  interested  (n)  in^  or  intitied 
"  to  at  the  time  of  my  decease^^  subject  to  debts,  &c.,  she  gave  to 
another ;  and  it  was  held  that  not  only  the  moiety  of  the  real 
estate  or  its  produce,  but  also,  as  it  seems  (o),  the  moiety  of  the 
residuary  personal  estate  of  the  original  testator,  was  appointed. 
Lord  Rosslyn  seemed  disposed  to  treat  general  words  as  sufficient, 
at  least  in  such  a  case  as  the  principal  one ;  the  law,  however,  is 
clearly  otherwise  (p). 


[1639.]  Admitting  the  authority  of  the  decision  as  to  the  real 
estate  (1654),  and  it  seems  to  have  been  approved  (q\  the  case 
depends  on  the  circumstance  of  the  donee  having  had  no  real 
estate  (r).  The  decision  would  seem  to  be  still  more  difficult 
with  reference  to  the  personal  estate.  Since  a  power  is  not  an 
interest  (2),  the  words  ^^  interested,"  &c.,  may  be  thought  of  no 
importance,  even  when  applied  to  "the"  (and  not  "his")  pro- 
perty in  which  a  donee  is  interested.  An  argument  against  the 
decision  might  perhaps  be  raised  on  the  words  "  shall  be  pos- 
"  sessed,"  &c. 


'*  All  other  m 
"  real  estate. 


7. 


[1640.]  In  Coates  v.  King  (a),  a  testator,  having  real  estates  in 
Antiffuoy  and  a  power  over,  it  seems,  an  undivided  share  of  other 
estates  there,  but,  as  it  would  appear,  no  real  estates  elsewhere, 
devised  "  all  my  real  estates  in  Antigua^  and  all  other  my  real 
^^  estate  whatsoever  and  wheresoever  ;^^  and  it  was  held  that  the 
property  subject  to  the  power  was  not  disposed  of.  The  citation 
indeed  is  not  very  clear,  and  if  the  £acts  were  as  they  are  here 
stated,  the  point  may  possibly  be  deserving  of  reconsideration. 


(n)  See  Langham  v.  Nenny,  3  Ves. 
467;  Bradley  v.  WestcoUy  13  Ves. 
445. 

(o)  But  see  in  Hougham  v.  Sandysj 
2  Sim.  95. 

( p)  See  in  Bradley  v.  Westcolty  sup. ; 
Denn  v.  Roake  (1646);  Siig.  285,  n. 

(y)  Langham  v.  Ncnny^  sup. ;  Brad- 


ley V.  WestcoUy  sup, ;  Webb  ▼.  Honnor^ 
1  J.  &  W.  352;  and  see  Lewis  v. 
Lleu;ellyn{\6iS)'y  Dennv.RoakeySup. 

(r)  See  ex  parte  CasicaU^  1  Atk. 
559 ;  Wallop  v.  The  Earl  of  Ports- 
mouthi  SvLg.  appx.  680. 

{a)  Cit.  5  B.  &  C  726,  in  Denn  t. 
Roake, 

[1640] 
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since  the  words  ^^all  other  my  real,''  &e.,  were,  according  to  the     chap.  xm. 
decision,  inoperative :  the  case  was  however  peculiar.  *^^^'  "* 


[1641.]  In  the  case  of  a  person  having  lands  of  his  own,  and  '' £lsewhere." 
also  lands  subject  to  a  power,  if  he  were  to  devise  his  own  estate 
by  name,  and  also  to  devise  all  other  his  lands  ^*  elsewhere,"  it 
might  be  urged,  at  least  in  general  cases,  that  some  effect  should 
be  given  to  the  word  "  elsewhere"  (ft). 

[1642.]  In  Hoste  v.  Blackman  (c),  two  freehold  houses  were 
held  to  satisfy  the  words,  *^all  and  every  my  freehold  messuages, 
^^hmdsj  tenements,  and  hereditaments,"  without  resorting  to 
lands  over  which  the  testatrix  had  a  power  of  appointment 
Had  the  converse  case  happened,  and  the  testatrix  been  seised  of 
the  lands,  with  a  power  over  the  houses,  the  decision  would  pro- 
bably have  been  different. 

[1643.]  In  Letois  v.  Llewellyn  (cf),  a  testator  ^^  charged  all  his 
"freehold,  copyhold^  and  leasehold  estates  thereinafter  mentioned, 
"  with  the  payment "  of  his  debts,  &c.,  and  subject  thereto  he 
devised  and  bequeathed  ^^  all  his  real  and  personal  estates,"  to  his 
brother ;  the  testator  had  freehold  estates  but  no  copyholds ;  he 
had,  however,  a  power  over  copyholds,  as  well  as  over  other  free- 
holds ;  it  was  held  that  the  copyholds  passed,  but  not  the  free- 
holds subject  to  the  power.  It  does  not  appear  whether  the 
estates  were  intermixed ;  perhaps  that  would  occasion  no  differ- 
ence :  one  of  the  strongest  cases  of  intermixture  may  be  where 
one  and  the  same  house  is,  as  to  different  parcels  of  it,  held 
under  different  tenures. 


[1644.]  We  may  here  advert  to  a  more  recent  case  (e),  which 
arose  indeed  under  a  limited  power  (1678).  It  appears  from 
the  case  that,  though  under  a  general  devise  to  a  child  of  lands 
m  various  parishes,  in  all  of  which  except  one  the  testator  has 


(h)  See  Powell  v.  Loxdale,  2.  B.  & 
A.  291 -,(1684). 
(-')  6  Mad.  190  \  see  (1679). 


{d)  Turn.  &  Riiss.  105. 
(e)  Napier  v.  Napiei',  1   Sim.  28; 
see  Powell  v.  Loxdale,  2  B.  &  A.  291 . 

[1644] 
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nothing  but  lands  settled  on  his  children,  subject  to  a  power  of 
appointment  in  their  favour,  the  settled  lands  in  all  the  parishes 
except  the  particular  one  pass,  it  is  not  thence  to  be  inferred  that 
the  testator  means  to  exercise  his  power  with  respect  to  the  parti- 
cular parish  in  which  he  lias  lands  of  his  own  to  answer  the 
description.     The  power  over  the  lands  in  the  several  parishes 
was  created  by  one  and  the  same  instrument.     The  V.  C.  consi- 
dered the  point  as  nice ;  he  thought,  however,  that  Ltcwis  v.  Lie- 
wellyn  was  in  substance  the  same  (/*),  and  that  it  was  expedient 
to  adopt  that  case,  until  the  doctrine  should  be  corrected  by 
higher  authority.     The  word  "limit"  occurred  in  the  devise, 
which  might  be  rather  in  favour  of  the  view  of  an  appointment 
to  the  full  extent.     On  the  other  hand,  the  disposition  was  in 
such  terms,  as  that  perhaps  it  would  have  included  future  lease- 
holds; the  latter  circumstance  might  possibly  have  been  urged  (g) 
against  the  disposition  being  considered  as  an  appointment  to  any 
extent. 


[1645.]  A  disposition  of  all  a  person's  estates,  (with  an  excep- 
tion of  a  part  of  certain  estates,  over  which  he  has  only  a  power), 
followed  by  a  devise  of  the  excepted  part,  might  not  perhaps  be 
a  stronger  case  than  the  cited  authorities,  with  respect  to  an 
inference  as  to  the  testator's  intention,  under  the  first  dis- 
position, to  indude  with  his  own  lands  the  settled  estates  not 
excepted  {h). 


Denn  v.  R,mke.       [1646.]  The  general  doctrine   under  consideration  was  very 

much  discussed  in  the  recent  case  of  Denn  d.  Nmodl  v.  Raake  (t), 
and  most  of  the  authorities  were  reviewed  in  the  very  elaborate 
judgment  of  Best^  Lord  C.  J.  {j) ;  his  opinion  in  the  particular 
case  was,  however,  not  ultimately  confirmed.  The  case  was 
this :  a  testatrix  being  seised  in  fee  of  an  undivided  moiety. 


(/)  See  Slanden  v.  SUmden  (1638) ; 
Dillon  V.  Dillon,  1  Ball  &  B.  77. 

(g)  But  see  Grant  v.  Lynam,  4 
Russ.  292. 

(A)  See  Earl  of  Darlington  v.  Put- 


teney  (763) ;  Doe  v.  Cavan  (763). 

(t)  10  Moo.  113,  2  Bing.  497,  5 
B.  &  C.  720,  6  Bing.  475. 

(j)  And  see  Dillon  v.  Dillon,  1 
Ball  &  B.  77. 

[1646] 


OPERATE   AS  APPOINTMENTS.  89 

purchased  by  her,  of  corn  mills,  &c.,  in  the  county  of  Surrey^      chap.  xiii. 

and  intitled  for  life  under  her  own  settlement  to  the  other  undi-        ^^^-  "• 

vided  moiety,  with  a  power  of  disposition  by  deed  or  will,  with 

limitations  over  under  which  the  devisee  for  life,  named  in  her 

will  after  mentioned,  was  in  £act  tenant  in  tail,  and  having  no 

other  estates  in  Surrey^ — devised  "  all  my  freehold  estates  in  the 

"  city  of  London  and  county  of  Surrey^  or  elsewhere,"  to  her 

nephew  for  life,  *^  on  condition  that  out  of  the  rents  thereof,  he 

^  do  from  time  to  time  keep  such  estates  in  proper  and  tenant- 

" able  repair j^  with  limitations  over  to  his  children.     It  was  held 

in  the  Commcn  Pleas^  that  the  will  operated  as  an  appointment  of 

the  settled  moiety,  as  well  as  a  devise  of  tlie  other  moiety^;  but 

the  judgment  was  reversed  in  the  Kiii^s  Bench^  and  the  reversal 

has  since  been  confirmed  in  the  House  of  Lords. 

[1647.]  Considerable  reliance  was  placed  in  the  Common  Pleas 
upon  the  condition  as  to  repairs,  but  perhaps  much  weight  is  not 
to  be  attached  to  that  {k) ;  it  was  thought,  too,  that  the  will 
contained  an  express  reference  to  the  estates.  In  regard  to  the 
further  progress  of  the  cause,  it  seems  difficult  to  subscribe  to 
some  of  the  reasoning  which  appears  in  the  judgment  in  the 
Court  of  Kin^s  Bench^  where  it  is  laid  down,  that  even  if  it 
were  considered  that  the  testatrix  intended  (1614)  to  dispose  of  Intention, 
the  entirety  of  the  estate,  still  it  would  not  follow  that  the  power 
was  executed,  since  she  miyht  have  forgotten  the  settlement,  and 
might  really  suppose  that  she  was  seised  of  both  moieties.  Had 
the  devise  been  of  "  all  her  estate  in  jSwrrey,"  without  any  refer- 
ence to  other  places,  the  case  might  perhaps  have  been  more 
favourable;  and,  as  argued,  still  more  so  if  the  property  had 
been  referred  to  by  name,  &c.,  particularly  with  the  word  "  all" 
prefixed. 

[1648.]  The  rule  laid  down  by  Best^  Lord  C.  J.,  was  this, —  General  rule, 
tbat  the  will  need  not  contain  express  evidence  of  an  intention  to 
execute  the  power  (1677),  but  it  must  be  so  clearly  demonstrated. 


(A)  See  Co.  Litt.  200»». 


[1648] 
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RefereDce  to 
powers. 


"  My." 


that  it  would  be  impossible  for  a  Court  to  impute  any  other 
intention  to  the  donee ;  and  this  rule  was  approved  by  Abbott^ 
Lord  C.  J.  There  was,  however,  a  difference  of  opinion  as  to 
its  application  in  the  particular  case. 

[1649.]  Commonly  there  can  be  no  doubt  of  an  intention  to 
execute  a  power  where  a  party  speaks  of  all  "  the"  property 
which  he  has  power  to  dispose  of,  whatever  may  be  the  case,  if 
the  words  are  all  "  my"  property  (/).  Cases  may  however 
arise,  particularly  on  limited  powers  (1678),  where,  though  the 
donee  has  a  power  of  disposition  to  a  certain  extent,  still  he  is 
not  authorized  to  make  the  dispositions  actually  appearing  in  the 
instrument  containing  the  words  referred  to ;  and  then  the  ques- 
tion will  occur,  whether  the  general  expressions  are  not  to  be 
confined  (m).  In  respect  to  the  use  of  the  word  "  my,"  however 
inaccurate  this  may  be  as  applied  to  many  cases,  it  clearly  cannot 
prevent  an  instrument  operating  as  an  execution  of  a  power, 
provided  the  intention  be  plain  (n). 


Cases  of  paitiai  [1650.]  In  most  cascs  involving  the  question  under  considera- 
comMniedTby  a  ^^"»  ^^^  testator  has  a  life  interest  in  the  lands,  so  that  in  one 
power.  sense  they  are  his,  though  as  such  an  interest  is  not  disposable  by 

will,  they  are  not  his  with  reference  to  the  contemplated  dispo- 
sitions. Where  a  testator  has  a  devisable  interest  in  the  estate, 
as  a  reversion  or  partial  interest,  it  seems  that,  in  some  cases, 
even  though  there  are  no  other  lands,  the  interests  in  question 
may  be  sufficient  to  answer  the  words,  so  as  to  prevent  the 
power  being  held  to  be  exercised;  this  may  depend  on  circum- 
stances,  and  particularly  on  the  nature  of  the  limitations  (o). 

[1651.]  And  here  we  may  notice  Strode  v.  Russel  (/?),  where 


(/)  See  in  Standen  v.  Standen 
(1638). 

(m)  See  TroUope  t,  LiwUm,  1  S.  & 
S.  477;  Doe  v.  Lord  George  Cavendish 
(996). 

(n)  See  Cooke  v.  Farrand  (372); 
and  see  Maplet  v.  lirowfi,  2  Sim.  327. 


(o)  See  Edwards  v.  Edwards  (773) ; 
Napier  v.  Napier,  i  Sim.  28 ;  and  see 
Kibbet  v.  Lee,  Hob.  312;  Powell  v. 
Loxdale,  2  B.  &  A.  291 ;  see  3  Pt. 
Ab.  160;  (1680). 

{p)  2  Vern.  621. 

[1651] 
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it  was  said — ^not  "determined"  (g)— that  a  simple  devise  of    chap.  xiii. 
lands  "  not  now  in  settlement"  would  not  operate  to  pass  lands       ^^^'  "' 
settled  with  a  power  of  revocation ;  the  point  seems  clear. 

[1652.]  In  the  cases  which  we  have  considered,  the  words  of  '|  £»utcaiid 
the  disposition  have  been  in  general  not  only  clearly  sufficient 
to  embrace  real  estate  of  some  description  or  other,  but  pecu- 
liarly adapted  to  pass  real  estate*  Cases  may  however  arise 
where  the  words,  though  sufficient  in  themselves  to  pass  real 
estate,  may  be  of  such  an  equivocal  character  as  to  be  satisfied 
by  their  being  deemed  to  refer  to  personal  estate. 

[1653.]  Thus,  in  Jones  v.  Cteny  (r),  a  general  disposition  of 
^  all  my  estate  and  effects  of  whatsoever  denominationj'*  was  held 
insufficient  to  pass  freehold  property  over  which  the  testatrix 
lad  a  power  of  appointment,  though  she  had  no  real  estate  of 
her  own. 

[1654.]  The  decision  would  appear,  upon  principle,  to  be 
perfectly  correct,  though  there  see^is  to  have  been  a  prevailing 
impression,  but  no  actual  decision,  the  other  way,  in  a  case 
before  Lord  Hardwicke^  which  it  may  be  thought  difficult  sub- 
stantially to  distinguish  (s) ;  perhaps,  however,  it  may  be  con- 
tended that  the  words  in  this  case  were  equivalent  to  the 
expressions  in  Standen  v.  Standen  (t).  How  far  the  circum- 
stance of  a  will  containing  prior  devises  of  land,  particularly  of 
part  of  the  land  subject  to  the  power,  might  make  a  difference, 
may  not  be  clear. 


2.  —  Bequests  of  Personal  Estate, 

[1655.]  The  same  principles  apply  to  this  class  of  cases  as   General  doc. 
to  those  cases  which  concern  real  estate ;  but  still,  on  account 


(y )  Sug.  287. 

(r)  1  Swans.  66,  1  Wils.  24. 

(«)  Ex  parte  Caswall,  1  Atk.  559. 


(0  (1638);  and  see  Wallop  v.  The 
Earl  of  Portsmouth^  Sug.  appx. 
680. 

[1655) 
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capacity  with  reference  to  future  property  of  the  two  descrip- 
tions, and  also  on  account  of  the  circumstance  that  every  one 
has  some  personal  estate,  though  he  may  not  have  landed  pro- 
Difference  be.    P^fty,    a   considerable  difference  arises  in   the   application    of 
*  e^naJ  estot^    these  principles  to  the  two  classes  of  cases.     For  example,  when 

a  man  gives  all  his  ^*  land,"  if  he  have  at  the  time  no  land  of 
his  own,  then,  since  he  cannot  devise  land  to  be  thereafter  ac^ 
quired,  the  disposition  is  held  referable  to  land  which  he  has 
power  to  appoint,  for  otherwise  the  words  would  be  idle  and 
nugatory.  On  the  other  hand,  to  put  a  case  as  nearly  parallel 
as  may  be,  if  a  man  gives  "  all  his  funded  property,"  or  '*  all 
^^  his  furniture,"  though  he  have  none  at  the  time,  he  may 
have  acquired  some  at  his  death,  and  the  words  would  operate 
on  the  future  acquisitions ;  it  is  not  therefore  necessary  to  refer 
them  to  any  property  of  this  description  over  which  he  has  a 
power.  In  short,  as  is  well  known,  every  disposition  of  real 
estate,  though  in  general  words,  is  specific ;  it  is  applicable  to 
particular  property;  but  the  contrary  holds  as  to  personal 
estate  (a).  Most  of  the  cases  as  to  personal  estate  have  arisen 
on  general  residuary  dispositions,  where  there  is  still  less  pre- 
tence to  treat  the  dispositions  as  specific. 

General  autho-       [1656.]  That  a  residuary  or  general  disposition  of  personal 
""^'  estate  is  not  in  itself  sufficient  to  exercise  a  power,  appears  in 

a  variety  of  cases  (i),  —  as  under  a  power  to  dispose  of  a 
sum  part  of  settled  money  (c) ;  a  power  to  appoint  settled 
monies  (d) ;  a  power  over  a  sum  of  money  charged  on  real 
estate  (e) ;  a  power  to   raise  a  sum  of  money  under  the  trusts 


(a)  See  Nannock  v.  Horton,  7  Ves. 
399. 

(6)  See  Hales  v.  Margerum  (120) ; 
Ellison  y.  Ellison^  6  Ves.  666;  and 
see  Farmer  v.  Bradford^  3  Russ.  354 ; 
Grant  v.  Lynamy  4  Russ.  292. 

(o)  MoulUm  V.  Hutchinson,  1  Atk. 
559;    S.  C.    2    Eq.    Ca.   Ab.   659, 


*'  Power/'  A,  margin  note  a ;  Bradley 
V.  Westcotty  13  Ves.  445. 

{d)  Andrews  v.  Emmettj  2  B.  C.  C. 
297 ;  Jackson  v.  Hartj  cit.  2  B.  C.  C. 
301,  in  Andrews  v.  Emmelt;  Bennett 
V.  Ahurrowy  8  Ves.  609. 

{e)  Croft  V.  Slee,  4  Ves.  60. 
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of  a  term  (y*);  so  on  a  bond  to  pay  a  sum  as  another  shall     chap.  xiii. 
appoint  (ff),.   In  an  old  case  (h)  of  the  latter  kind,  there  was       ^^^-  "• 
nothing  but  the  nomination  of  executors. 

[1657-]  In  Shane  v.  Cadogan  (f),  independent  of  the  parti- 
cular circumstances,  an  attempt  seems  to  have  been  in  effect 
made  to  overturn  the  doctrine,  that  a  general  disposition  is  not 
an  execution  of  a  power ;  but,  as  might  have  been  anticipated, 
it  did  not  succeed.  Sir  E,  SugdevCs  argument  is  open  to  con- 
siderable observation ;  and  though  by  its  insertion  in  the  text 
of  his  Treatise  on  Powers^  it  might  be  considered  as  adopted  by 
liim,  still  it  may  be  viewed  in  the  light  of  the  argument  only 
of  an  advocate.  The  decisions,  whether  contravening  the  in- 
tention or  not,  are  clearly  founded  upon  legal  principles: 
if  any  alteration  be  expedient  it  is  for  the  Legislature  to 
interfere. 

• 

[1658.]  We  may  now  consider  what  circumstances  will,  or  Special  circnm- 
will  not,  take  a  case  out  of  the  general  rule.     In  most  of  the  ***'**^®^' 
cases,  the  question  has  been  whether  it  could  not  be  discovered 
that  the  fund  was  meant  to  be  specifically  referred  to  ( tz ). 

[1659.]  Sir  E.  Sugden  (j)  observes,  that  "  the  instrument  Attestation. 
'^  being  executed  in  the  manner  required  by  the  power,  goes  for 
**  nothing,"  citing  "  Andrews  v.  Emmetf*  {k).  That  indeed  was  the 
common  case  of  a  will  of  personalty  having  two  witnesses :  the 
proper  case  to  raise  distinctly  the  question,  might  be  that  of  a 
power  requiring  an  unusual  number  of  witnesses,  as  six  or  so ; 
or  witnesses  of  a  particular  quality,  as  Peers,  &c. ;  but  even  in 
soch  a  case,  it  would  seem  that  no  difference  would  arise. 


(/)  Holme$  V.  CoghUl  (1791). 

is)  Buckland  v.  Bartmiy  2  H.  B. 
136. 

ih)  Pea$e  w.  Mead  (HI);  and  see 
Lngham  v.  Nenny^  3  Ves.  407. 

(i)  Sng.  Vend.  appx.  50,  6th  ed. ; 
Powers,  291. 


(ti)  See  Mdples  v.  Broun,  2  Sim. 
327. 

(j)  286. 

{k)  See  Sloafie  v.  Cadogan  (1657); 
Standm  v.  Standen  (1638);  Bradley 
V.  Westcott,  13  Ves.  445;  Jones  v. 
Curry  (1653). 

[1659] 
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[1660.]  That  the  required  number  of  witnesses  are  not  had,  or 
the  other  formalties  not  attended  to,  may  be  urged  to  shew  that 
the  power  was  not  in  the  contemplation  of  the  party  (/). 


Deficiency  of 
estate. 


[1661.]  "  Nor,"  as  observed  by  Sir  E.  Sugden  (wi),  «  can 
<^  the  Court  act  on  the  fact  of  there  not  being  sufficient  to  pay 
*^  legacies  given  by  the  will,  without  the  property  over  which 
^^  the  testator  had  a  power  of  disposition"  {n).  This  has  been 
held  on  account  of  the  fluctuating  nature  of  a  person's  personal 
property ;  of  course  the  rule  would,  too,  hold  as  to  dispositions  of 
land,  where  the  legacies  are  charged  on  the  land  collaterally  with 
the  personal  estate ;  but  it  might  perhaps  be  different  where 
the  sums  are  charged  on  the  land  only. 


Girts  to  take 
effect  at  the 
period  when 
the  poiirerope< 
rates. 


Gift  of  stock. 


[1662.]  It  seems  that  (o)  *<  where  the  power  is  given  to  the 
^^  husband  after  the  death  of  his  wife,  and  he  makes  a  general 
^^  disposition  to  take  effect  after  his  wife's  death,  that  will  not 
^^  of  itself  be  deemed  evidence  of  his  intention  to  execute  the 
**  power," — or,  in  other  words,  that  no  regard  is  ordinarily  to  be 
paid  to  the  circumstance,  that  a  disposition,  whether  general  or 
particular,  and  by  whomsoever  made,  is  to  take  effect  at  the 
precise  period,  whatever  may  be  the  event,  when  the  power  is 
to  operate.  In  Andrews  v.  Emmett  (1661)  indeed,  the  husband 
seems  to  have  had  property  of  his  own,  subject  to  a  life  interest 
in  his  wife ;  but  the  precise  point  occurred  in  Bennett  v.  Abur^ 
row  (/>)•     There  may  possibly  be  cases  of  exception. 

[1663.]  The  mere  gift  of  stock  will  not  be  a  sufficient  refei^ 
ence  to  a  fund  consisting  of  like  stock  (9),  though  the  testator 
has  no  stock  of  his  own  of  the  same  description ;  but  if  the  gift 
be  clearly  specific,  as,  for  instance,  "  the  sum  of  lOOOZ.  which  I 


(0  See  EUiaon  v.  Ellison,  6  Ves. 
656. 

(m)  286. 

(n)  Andrewt  v.  EmmeiU  2  B.  C  C. 
297 ;  Nannock  v.  Harton,  7  Ves.  391 ; 
see  Bennett  v.  Aburrow,  8  Ves.  609; 
Jone^  y.  Tucker ,  2  Mer.  533 ;  Jones 


V.  Curry  (1653) ;  and  see  Hougkaxn  v. 
Sandys,  2  Sim.  95. 

ip)  Sug.  285. 

(p)  8  Ves.  609. 

{q)  Nannock  v.  Norton,  7  Ves.  391; 
Bennett  v.  Ahurrow,  8  Ves.  609. 

[1663] 
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" have  now  in  the  diree per  cent,  consols"  and  there  be  no  other     chap.  xiii. 
stock  to  answer  the  gift,  the  case  would,  it  seems,  be  other-       ^^^'  "• 
wise(r). 

[1664.]  In  Webb  v.  Honnar  (s)  it  was  held,  that  a  general  dis- 
position of  ^^  the  whole  of  my  personal  estate,  consistinff  of  money 
'^  invested  in  any  of  the  public  funds,"  &c.,  ^^  and  the  whole  of 
"  every  such  property  as  I  may  be  in  possession  of  or  in  anywise 
^f  intitled  unto  at  the  time  of  my  decease,"— did  not  pass  stock  held 
in  trust  for  the  testator  for  life,  and  then  as  he  should  appoint  by 
will,  though  he  had  no  other  funded  property ;  the  disposition 
was  held  to  be  general,  and  not  specific. 

[1665.]  In  a  subsequent  case  (^),  where  a  testator  having 
power  over  stock  (including  a  small  sum  of  East  India  stock), 
purchased  with  2500Z.,  directed  that  ^^  500Z."  should  be  sold  out 
of  « the  funds,"  and  "  the  2000/.  to  remain  in  the  funds,"  &c  &c., 
— the  expressions  appear  to  have  been  held  to  refer  to  the  specific 
fund;  and  on  this  ground,  as  it  would  seem,  the  power  was  held 
to  be  well  executed.  The  testator  had  no  other  funded  property, 
and  the  sum^  though  not  agreeing  with  the  amount  of  the  fiinds, 
did  agree  in  sunount  with  the  money  originally  invested. 

[1666.]    In  a  still  later  case  arising  on  a  very  obscure  will  (a),  Recital  ©^ 

-  _  power* 

the  power,  which  was  to  raise  2200/.  under  the  trusts  of  a  term 
limited  in  remainder,  on  the  failure  of  estates  tail,  &c.,  was 
recited,  though  not,  it  seems,  expressly  exercised ;  and  legacies, 
apparently  general,  of  that  amount,  were  held  to  take  effect  simply 
under  the  power.  What  the  effect  of  a  mere  recital  of  a  power 
may  be  in  general,  is  not  clear. 

[1667].  In  Shane  v.  Cadogan  (1657),  some  obscure  expres- 
sions in  a  codicil  referring  to  the  fund  were,  as  it  seems,  held  to 


(r)  See  Nannoch  r.  Harton,  sup.        j       (t)  Lownds  v.  Lowndt^  I  Y.  &  J. 
(*)  1  J.  &  W.  352 ;  see  Walker  v.    ,  446. 
Mackie,  4  Russ.  76 ;  Grant  v.  Lynamy  {a)  Walker  ▼.  LaxtoUy  1  Y.  &  J . 


4Rusft.292. 


557. 

[1667] 
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Gift  of  a  like 
sum. 


Furniture. 


Court  proceeds 
on  a  general 
rule. 


[1668.]  In  Jones  v.  Tucker  (b)  it  was  held,  that  a  mere  gift,  as 
a  common  legacy,  of  the  precise  sum,  which  a  person  has  gene- 
rally a  power  to  appoint,  will  not  be  deemed  a  reference  to  the 
power. 

[1669.]  Sir  E.  Stiffden  (c)  considers  the  above  case,  and  Forbes 
V.  BaH{d)j  "directly  contrary"  to  each  other,  and  there  may  be 
some  difficulty  in  reconciling  them.  The  circumstance  that,  in 
Forbes  v.  Ball,  the  legacy  was  vested  in  the  donee  of  the  power, 
in  trust,  probably  cannot  be  taken  into  account  (1683).  In 
Forbes  v.  Ball  the  objects  were  limited ;  but  perhaps  this  may 
not  be  a  sufficient  ground  of  distinction ;  it  may  present  grounds 
of  argument  on  each  side.  The  point  may  not  have  been  much 
agitated  in  Forbes  v.  BaU;  and  possibly,  under  the  circumstances, 
the  result  would  have  been  the  same,  whether  the  legacy  was 
considered  a  general  or  a  specific  one. 

[1670.]  In  Jones  v.  Curry  (^),  a  testatrix  made  a  disposition  of 
"  my  household  furniture,  with  linen  and  plate,"  and  directed  an 
inventory  to  be  made ;  she  had  no  articles  answering  this  descrip- 
tion, or  at  least  nothing  besides  three  sets  of  window  curtains, 
but  she  was  intitled  to  some  property  of  the  kind  for  life,  with  a 
power  of  appointment  by  will ;  it  was  held  that  the  will  did  not 
operate  as  an  appointment ;  the  disposition  was  considered  gene- 
ral, and  not  specific. 

[1671.]  In  this,  and  in  many  other  cases,  there  iis  no  doubt  that 
the  intention  has  been  defeated ;  in  the  particular  case  the  testatrix 
had  no  property  except  a  mortgage  for  lOOZ.,  a  bad  debt  of  100/., 
and  three  sets  of  window  curtains;  and,  besides  the  above  bequest, 
she  made  various  dispositions.     But  though  in  some  cases,  as 


{b)  2  Mer.  533 ;  see  6  Bing.  478,  in 
Denn  v.  Roake. 
(c)  286  n. 


(d)  3  Mer.  437. 

(<?)  (1653) ;  see  Walker  v.  Afaekie, 
4  Russ.  76. 

[1671] 
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here,  tliere  Ls  a  moral  certainty  that  the  power  was  intended  to    chap.  xiii. 
be  exercised,  in  others,  as  probably  Andrews  v.  Emmett  {/)  tlie        ^^^'  "' 
point  is  very  doubtful;  it  may  be  necessary  tlierefore  to  act  on 
a  broad  and  general  rule. 


[1672.]  Sometimes  wills  are  made  in  extremis^  and  the  fact  Wills  tnej- 
appears  upon  the  face  of  them;  how  far  a  di£ference  might  arise 
with  reference  to  the  subject  under  consideration,  may  not  be 
dear* 

[1673.]  On  general  principles,  it  seems,  parol  evidence  {g)  Parol  evidence. 
is  not  admissible  as  to  a  party's  intention  to  pass  the  property 
under  words  which  do  not  embrace  it  (A) ;  or  of  an  intention  not 
to  execute  a  power  where  the  words  are  suiBcient  (f);  or  to  shew 
by  the  state  of  the  party's  property  at  his  will  that  his  assets 
urere  insufficient  to  satisfy  his  bequests  (j ) :  but  on  general 
principles  the  state  of  a  person's  £Eunily,  and  of  the  property,  &c., 
may  be  looked  at  (A). 

[1674.]  Where  a  settlement  is  made  of  all  the  present  and 
future  personal  estate  of  a  party  with  a  power  of  appointment,  it 
seems  that,  admitting  the  settlement  to  be  good,  a  general  dispo- 
sition of  the  settlor's  personal  estate,  complying  with  the  formali- 
ties of  the  power,  must  be  held  to  be  an  execution  of  it  (/). 

1675.]  In  Maddisan  v.  Andrew  {m)  expressions  occur  as  if  Powere  reserved 
there  might  be  some  difference  in  a  case  arising  on  a  power  a^Uement.^ 
reserved  to  the  settlor  by  a  voluntary  settlement.     It  is  difficult 


(/)  2B.  C.  C. 297;  see  in  Standm 
T.  Sianden  (1038). 

(^)  See  Stephenton  ▼.  Heathcote^  1 
Eden,  43,  and  note;  Doe  d.  Gillard 
T.  Gillttrdy  5  B.  &  A.  788. 

(A)  Maulion  ▼.  Hutchinson  (1656) ; 
SUauUn  T.  Sianden  (1638);  Dillon 
T.  DUlon,  I  Ball.  &  B.  77. 

(«)  Blake  r.  Mamell  (1225). 

ij)  Andrews  v,  Emmett,  2  B.  C.  C. 

VOL.  Ji.  H  [1675] 


297;  see  in  Standen  v.  Standen 
(1638);  see  3  Ves.  301,  in  Hales  r. 
Margertan;  7  Ves.  400,  in  Nannock 
▼.  Horton;  Jones  v.  Tucker^  2  Mcr. 
533  ;  Jones  v.  Curry  (1653). 

(A)  Denn  v.  iZoaAe  .(1646). 

(/)  See  Griffin  v.  Nanson^  4  Ves. 
344. 

(m)  1  Ves.  sen.  57. 
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to  see  any  ground  for  such  a  distinction,  even  admitting  that  a 
more  favourable  construction  may  be  put  on  such  powers  (356). 
This  is  not  a  question  on  the  construction  of  a  power ;  in  all 
these  cases  the  doubt  is  not  what  the  power  means;  it  is  as  to 
the  construction  of  the  instrument  alleged  to  have  executed  the 
power ;  the  point  is,  in  fact,  whether  a  party  has  shewn  an  inten- 
tion to  act  by  \drtue  of  the  power.  According  to  the  general 
authorities,  powers  reserved  to  the  former  owner  (n),  and  other 
powers,  seem  to  stand  on  the  same  footing. 


Maddison  v. 
'Andrew, 


[1676.]  In  the  above  case  a  party  having,  by  a  voluntary  set- 
tlement of  bis  real  estate,  reserved  a  power  to  charge  it  by  will 
with  any  sum  not  exceeding  lOOOZ.,  charged  by  will  all  his  real 
and  personal  estate  generally  with  his  debts  and  legacies  (not 
merely  with  lOOOZ.) ;  and  the  question  arose  on  a  legacy  of  3002., 
whether,  on  an  existing  deficiency  of  assets,  it  was  payable  out  of 
the  settled  estate,  and  it  was  held  that  it  was.  Sir  E.  Sugden^s 
explanation  (o)  from  the  JR.  B.  appears  not  much,  if  at  all,  to 
aid  the  case.  In  an  elaborate  review  of  the  authorities  in  a 
recent  case  (/?),  Best^  Lord  C.  J.,  expressed  an  opinion  that  the 
testator  could  have  had  no  real  estate  of  his  own  (1635),  and  that 
the  decision  must  have  proceeded  on  this  ground.  It  does  not 
appear  to  have  been  considered  that  the  remainder  of  the  sum 
passed  by  the  general  dispositions  in  the  will.  Upon  the  whole, 
Maddison  v.  Andrew  cannot  be  relied  upon  as  a  governing  deci- 
sion, if,  indeed,  it  can  have  any  influence  in  any  other  case. 


Power  ex- 
ceeded. 


[1677.]  As  appears  by  Probert  v.  Morgan  (j),  it  is  sufficient, 
if  the  intent  is  clearly  manifested,  to  refer  to  the  power,  though 
the  power  or  the  instrument  creating  it  may  not  be  particularly 
noticed,  and  though,  from  the  circumstance  of  the  power  being 
exceeded  in  one  respect,  it  might  be  urged  that  it  was  not  meant 


(n)  AtU  Gen.  ?.  Vigor,  8  Ves.  266 ; 
Bennett  v.  Ahurrow,  8  Ves.  609; 
Sloane  t.  Cadogan  (1657);  Denn  y. 
Roake  (1646) ;  and  see  ex  parte  Cos- 
waU^  1  Atk.  559. 


(o)  290. 

{p)  Denn  d.  Notcell  ▼.  Roake^  2 
Bing.  508! 

ig)  1  Atk.  441 ;  see  (1648). 

[1677] 
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to  be  executed.     In  regard  to  the  particular  case,  indeed,  even     chap.  xin. 
with  Sir  E.  SugderCs  (r)  explanations  from  the  R.  JB.,  it  does        ^^^'  "' 
not  distinctly  appear  how  the  question  arose.     The  principle  in 
Atkiiis  seems,  however,  clear  enough,  though  some  expressions 
are  imputed  to   Lord   Hardwicke^   which   probably   never   fell 
from  him. 


3. — Particular  Powers. 

[1678.]  The  cases  have  commonly  arisen  on  powers  of  owner- 
ship, but  like  questions  occur  sometimes  on  particular  powers, 
mrhen  general  dispositions  are  made  in  &vour  of  the  objects  of 
^ese  powers. 

[1679.]  Thus  in  Doe  d.  HeUings  v.  Bird  (5),  a  testator,  having 
an  exclusive  power  to  appoint  an  estate  among  his  children,  after 
bequeathing  legacies  to  his  daughters,  devised  to  a  son  all  the 
residue  of  ^^  his"  messuages,  lands,  &c.,  and  personal  estate,  &c., 
after  payment  of  his  debts  (1684),  legacies,  and  funeral  ex- 
penses {t) ;  and  the  devise  was  held  not  to  operate  as  an  appoint- 
ment of  tlie  estate.  The  testator  had  lands  of  his  own;  the 
particulars  of  the  two  classes  of  estates  do  not,  however,  appear, 
and  the  exact  words  of  the  will  are  not  stated:  perhaps, 
however,  the  unsettled  estate,  though  worth  only  40Z.  a  year, 
may  have  included  "  messuages''  as  well  as  lands ;  if  not,  and 
the  settled  estate  included  any  messuage,  an  argument  (1642)  in 
&vour  of  the  will  operating  as  an  appointment  to  a  certain  ex- 
tent, at  least,  might  have  been  urged  on  this  ground. 

[I68O.]  In  the  prior  case  of  Robinson  v.  Hardcastle  (m),  it 
must  be  presumed  that  there  was  no  other  land  to  answer  the 
description ;  the  testator,  indeed,  appears  to  have  had  the  rever- 


(r)  290. 
(f)  11  East,  49. 

(i)  See  Wallop  ▼.  Earl  of  Ports- 
flwll,  Sog.  appx.  680 ;  see  Grant  v. 

H  2  [1680] 


Lynamy  4  Russ.  292. 

(u)  (1586);  see  Lowton  v.  Lowson 
(994). 
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sion  (1650)  in  the  settled  estate;  however,  it  seems  to  have  been 
considered  clear  that  he  meant  to  devise  the  estate  in  possession. 


[1681.]  Morgan  d.  Surman  v.  Surman  (v)  was  the  case  of  a 
limited  power  of  appointment  among  children  of  real  and  per- 
sonal estate;  there  appears  to  have  been  an  express  reference 
to  the  real  estate ;  and  from  the  terms  of  the  will,  the  personal 
estate,  too,  seems  to  have  been  in  the  donee's  view,  though,  if 
the  personalty  had  remained  to  go  to  all  the  children,  this  might 
not  have  affected  the  decision. 

[1682.]  Forbes  v.  BaZ/(1669),  and  Napier  v.  Napier  («?),  also 
arose,  as  we  have  seen,  on  limited  powers^  as  did  DiRon  v. 
Dillon  (1636),  and  Wallop  v.  the  Earl  of  Portmouth  (1635), 
though  in  the  latter  there  was  a  general  power  of  charging  to  a 
certain  extent  as  well. 


Power  coupled 
with  an  estate 
in  trust 


[1683.]  It  might  be  difficult  perhaps  to  say  that  any  difference 
woidd  arise,  at  least  in  equity,  where,  as  in  Macey  v.  Shurmer  (j:), 
the  estate  is  vested  in  the  party :  in  that  case  land  was  devised 
to  a  wife,  her  heirs  and  assigns,  the  testator  being  well  assured 
that  she  would,  at  her  decease,  dispose  of  the  lands  amongst  her 
cliildren,  &c. ;  probably  the  trustee  and  donee  had  no  other 
land. 


[1684.]  Doe  d.  Reade  v.  Reade  (y)  was  too  a  mixture  of  trust 
and  power,  the  estate  being  vested  in  the  devisee  upon  trust 
to  divide  among  his  children;  the  charge  of  debts,  &c.  (1679) 
there  was  deemed  against  the  estate  passing,  though  it  seems 
questionable  whether  there  were  other  lands  to  answer  the 
word  "  elsewhere"  (1641).  It  may  not  be  clear  that  the 
power  was  not  at  an  end,  the  case  then  presenting  the  com- 
mon question  on  a  devise  of  a  trust  estate. 


(r)  1  Taunt.  289. 

(w)  (1644);  and  see  Tempest  v. 
Sabine,  Sug.  appx.  679;  Grant  v. 
LynaiUy  4  Russ.  292. 


(x)  1  Atk.  389;  see  Macleroth  v. 
Bacon,  5  Ves.  159;  Forbes  y.  Ball 
(^1669);  Dillon  v.  DiUon  (1636). 

(y)  8T.  R.  118,  6  Ves.  744. 

[1684] 


OPERATE    AS   APPOINTMENTS.  101 


4. — Femes  Covert. 

[1685.]  Since  femes  covert  must  in  general,  when  tliey  make 
a  testamentary  disposition,  be  presumed  to  act  under  particular 
powers  (476),  their  wills  may  perhaps,  with  reference  to  the 
subject  under  consideration,  stand,  at  least  to  a  certain  extent  (z), 
upon  a  different  footing  to  the  wills  of  persons  sui  juris  ;  at  the 
same  time  it  must  be  borne  in  mind  that  the  wills  of  married 
women  may,  in  certain  cases,  operate  upon  property  strictly 
theirs. 

[1686.]  It  may  be  urged  from  Churchill  v.  Dibben^  as  cited 
by  Sir  E.  Sugden  (a),  that  a  general  disposition  by  a  feme  covert 
will  not  necessarily  operate  as  an  appointment.  The  case,  as 
dted,  arose  on  the  trust  of  a  term  of  years  created  by  a  marriage 
settlement,  to  raise  a  sum  of  money  and  pay  the  same  as  the 
intended  wife  should  by  deed  or  will  appoint,  and  in  default  of 
an  appointment  ^^  to  her  executors  or  administrators ; "  by  her 
will,  after  certain  dispositions  which  operated  as  appointments, 
&€.,  there  i^as  a  general  gift  of  **  all  the  rest  of  her  goods,"  &c.; 
and  it  was  declared  by  the  decree  that  the  sum  belonged  to 
"her  executor,"  she  having  made  no  particular  appointment 
thereof;  but  whether  the  feme  covert  had  power  to  appoint  an 
executor,  or  whether  the  executor  was  the  residuary  legatee,  or 
in  what  character  (b)  he  took  the  money,  we  are  not  told ;  nor 
does  it  appear  out  of  whose  estate  the  money  was  to  be  raised, 
or  whether  the  donee  had  a  prior  life  interest  in  Bhe  estate.  The 
case  is  cited  in  Wright  v.  Lord  Cadogan  (c)  but  on  other  points ; 
it  appears  to  have  embraced  a  variety  of  questions.  With 
our  present  imperfect  information  as  to  the  case  on  the  point 
for  which  it  is  cited  by  Sir  E.  Sugden^  it  seems  impossible  to 
draw  any  safe  conclusion  from  it.  As  the  case  is  cited  in 
Wright  v.  Lord  Cadogariy  it  appears  clear  that  some  of  the  gifts 


{z)  See  3  Pr.  Ab.  159. 

(a)  284  n. 

(6)  See  StMden  v.  Franks,  2  Madd. 


Rep.  147. 

(c)  2  Eden,  248, 252,  259. 


[1686] 
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which  could  operate  in  no  other  way  were  clearly  held  to  take 
effect  as  appointments,  although  there  was  apparently  no  re- 
ference to  the  powers;  there  could  be  no  difficulty  on  this 
point. 

[1687.]  Under  some  circumstances  it  is  quite  clear  that  there 
is  a  difference  between  the  case  of  a  feme  covert  and  that  of  a 
person  sai  juris.  For  instance,  if  Langley  v.  Sneyd  (1594), 
where  the  fee  and  a  power  commensurate  with  it  were  vested 
in  the  same  party,  had  arisen  on  the  will  of  a  feme  covert^  it 
is  plain  that  the  will  would  have  operated  under  the  power,  as 
the  only  mode  of  effectuating  the  disposition. 

[1688.]  The  general  subject  does  not  appear  to  have  been 
much  discussed.  It  may  not  be  useless  to  refer  to  various 
authorities  which  in  some  degree  bear  upon  the  poinl^  though 
they  are  of  different  characters:  some  (d)  relate  to  real,  and 
others  (e)  to  personal  estate. 


CHAP.  xiu. 
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WHETHER    WORDS    OF    APPOINTMENT    WILL    OPERATE    TO    PASS 

AN    INTEREST. 


[1689.]  As  In  the  case  of  a  party  having"  a  power,  and  no 
interest,  or  not  a  sufficient  interest,  words  indicating  an  intention 
to  pass  an  interest,  will,  in  favour  of  the  intention,  serve  to  exe- 
cute the  power,  provided  the  formalities,  if  any,  be  complied  with  ; 


{d)  See  Rich  v.  Beaumont  (509), 
particularly  as  cit.  in  Hearle  v.  Cheen- 
bankf  3  Atk.  707;  Roscommon  v. 
Fowke{772)i  Taylor v, Phillips (517); 
Hurst  T.  Earl  of  WincheUea  (1780) ; 
Hodsdcn  V.  Lloyd  (556);  Driver  v. 


Thompson^  4  Taant  294;  Monk  v. 
Mawdsley,  1  Sim.  286. 

{e)  Ross  V.  Eu^r  (862) ;  Fettipiace 
y.  Gitrges  (544);  Hales  v,  Margerwn 
(120) ;  Stanhope  r.  Keir,  2  S.  &  S. 
37 

[1689] 
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80,  it  seems,  where  a  party  has  no  power,  or  no  sufficient  power,     chap.  xiii. 
but  a  sufficient  interest,  words  manifesting  an  intention  to  exer-       ^^^-  '"^ 
cise  the  power  will  pass  the  interest,  provided  the  instrument  be 
adapted  for  the  purpose;  at  least,  such,  it  seems,  will  be  the  case 
where  the  party  professes  to  act  by  virtue  of  ^'all  other  powers 
^  or  authorities." 

[1690.]  Thus,  in  Dobbins  v.  Bowman  (f)^  a  testator,  after 
reciting  in  his  will  a  deed  and  recovery, — ^^  in  pursuance  of  the 
'<  power,''  &c,  ^'  and  of  all  other  powers  and  authorities,"  &c., 
''  limits  and  appoints  that  the  said  recovery  so  by  him  suffered 
^^  should  enure,"  to  the  use,  &c. ;  and  it  was  held  that,  admitting 
the  power  to  be  bad,  the  will  operated  as  a  devise  of  the  fee 
vested  in  the  testator. 

[1691.]  Cross  V.  Hudson  (g)  seems  a  stronger  case.  The 
wording  of  the  will  was  very  similar ;  here,  however,  the  power 
was  sufficient  at  the  date  of  the  will,  but  was  held  to  be  merged 
by  a  subsequent  accession  of  the  fee,  which  was  in  contingency 
at  the  date  of  the  will ;  but  still  Lord  ThurloWy  admitting  that  the 
words  ^*  all  other  powers  and  authorities,"  &c.,  did  not,  techni- 
cally speaking,  apply  to  the  sort  of  interest  which  ownership 
gives,  held  that  the  disposition  should  take  effect  out  of  the 
interest  It  is  presumed  that  the  will  was  construed  as  having 
contained  originally,  without  reference  to  the  subsequent  acci- 
dent, a  devise  as  well  as  an  appointment. 

[1692.]    Sir  E.  Sugden  (a)  puts  the  case  of  a  will  only  {h) ;   WilU  and 
but  it  seems,  at  least  in  certain  cases,  that  a  like  rule  would  apply 
to  deeds,  though  as  to  this  class  of  instruments,  not  to  mention 
other  reasons,  the  words  ^^  powers  or  authorities,"  may  be  still  less 
applicable. 

[1693.]    That  the  rule  extends  to  deeds,  may  be  inferred  from 


(/)  3  Atk.  408 ;  see  Doe  v.  Denny 
(1263). 
to)  3  B.  C.  C.  30. 


(«)  302. 

{h)  And  see  Powell,  129. 


[1693] 
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B4)e  cL  the  Earl  of  Berkeley  v.  the  Archbishop  of  York  (c).  In 
this  case,  a  tenant  for  life,  ^^  by  virtue  and  in  execution  of  the 
"  power  and  authority"  given  by  a  will,  &c.,  "or  by  any  other 
"  power  (d)  in  the  said  (tenant  for  life)  vested,  or  to  her  in  any- 
"  wise  belonging,"  demised  a  messuage  for  a  term ;  the  lease  was 
not  made  in  pursuance  of  the  power ;  and  it  was  held  that  the 
lease  did  not  take  effect  out  of  the  life  interest  so  as  to  extinguish 
a  prior  beneficial  lease  vested  in  the  lessee, — ^not  because  such  a 
construction  would,  under  any  circumstances,  have  been  impos- 
sible, but  since  such  a  result  could  never  have  been  in  the  con- 
templation of  the  parties  (e). 


[1694.]  Tlie  prior  case  of  Tayhr  v.  Horde  (/)  must  not,  too, 
be  lost  sight  of.  There,  indeed.  Lord  Mansfield  seems  to  have 
thought  that,  assuming  the  lease  then  in  question  to  be  void 
under  the  power  of  leasing,  it  could  not  be  made  good  out  of  the 
lessor's  interest,  or,  at  least,  out  of  his  reversion  in  fee,  and  that 
there  woidd  be  no  estoppel.  The  case  however  was  a  peculiar 
one.  With  respect  to  the  terms  of  the  lease,  it  recited  the 
power,  and  was  expressed  to  be  made  in  pursuance  of  it,  and  "  of 
"all  and  every  power  and  authority  whatsoever;"  it  was,  too, 
accompanied  by  livery.  Lord  Mansfield  seems  to  have  admitted 
that  the  life  estate  of  the  tenant  for  life  would  have  been  brought 
in  aid;  but  under  the  circumstances  of  the  case,  and  parti- 
cularly, it  seems,  having  regard  to  the  expressed  object  of  the 
lease,  not  his  reversion  in  fee. 


A«  to  interests 
vested  in  com- 
missioners of 
bankrupt,  &c. 


[1695.]  We  find  cases  put  in  the  old  books  of  a  very  different 
description;  as  by  Lord  Coke  {g)  that  a  sale  by  a  lord,  under  a 
power  of  sale,  does  not  pass  the  seigniory ;  and  in  Godbolt  (A), 
that  where  a  power  of  sale  is  vested  in  executors  or  in  commis- 


(c)  6  East,  86;  see  Dike  y.  Ricks 
(456);  Tay/ew  v.  SHbbert,  2  Ves.  ju. 
437 ;  Cox  v.  Chamberlain^  4  Ves.  631 ; 
Wykham  v.  Wykham,  18  Ves.  396; 
Bowes  T.  East  London  Water  Works 
Co.  (2210). 

(</)  See  Farmer  v.  Martin^  2  Sim. 


602. 

(<?)  See  2  Pr.  Con.  140. 

(/)  1  Burr.  126,  see  Brown's  Rep. 

Q)  Co.  Lilt.  52*. 

(h)  319,  and  see  307,  314,  in  Lord 
Sheffield  V.  Badcliffe. 

[1695] 
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sioners  of  a  bankrupt,  or  in  the  Crown  in  respect  of  Crown  debts, 
tbe  interests,  if  any,  of  these  various  parties* in  their  own  right, 
will  not  pass  on  a  sale* 

[16960  Sir  JS.  Sugden's  reference  (t)  to  Savile  v.  Blacket  (j), 
appears  to  have  little,  if  any,  bearing  upon  the  point  The  ques- 
tion there  seems  to  have  been,  how  far  a  ffifi  of  a  portion,  with 
a  direction  that  it  should  be  raised  under  a  power,  which  power 
had  been  extin^ished,  should  take  effect,  not  out  of  the  donee's 
interest  in  the  estate  formerly  subject  to  the  power,  but  out  of 
his  other  funds  (A). 


CHAP.  XIII. 
SEC.  III. 


SECTION  IV. 

WHETHER  AN  INSTRUMENT  OPERATES  AS  AN  APPOINTMENT  OR 
AS  A  CONVEYANCE,  MORE  PARTICULARLY  WHERE  THERE 
ARE  WORDS  APPLICABLE  TO  BOTH  THOSE  CLASSES  OF 
ASSURANCE. 


[1697.]  A^liere,  as  in  the  ordinary  limitations  to  bar  dower,  a 
party  has  a  power  of  appointment,  and  also  the  inheritance,  it  is 
usual  on  an  alienation  of  the  estate  for  the  power  to  be  exercised, 
and  also  for  the  inheritance  to  be  conveyed  (/). 

Q1698-]  As  noticed  by  Sir  E.  Sugden  (to),  two  operative  parts 
are  commonly  found  in  the  instrument  of  assurance ;  one  con- 


CHAP.  XIII. 
SEC.  IV. 


(t)  302. 

ij)  1  p.  Wms.  777,  and  cit  in  the 
Eari  of  TankervilU  v.  Coke,  Moee.  167. 

(A)  See  Fawier  ▼.  WilLmghby,  2 
S.  ^  S.  366;  Walker  v,  Laxtorty  1 
V.  &  J.  557 ;  and  see  Earl  of  Tan- 
kerviUe  v.  Coke^  Mose.  146 ;  Prohert 


T.  Morgan,  1  Atk.  441. 

(0  2  Cas.  &  Op.  29;  Butl.  note 
(VII.  2)  to  Co.  Litt.  27l'»;  10  Ves. 
254,  and  267,  in  Maundrell  v.  Mauti" 
dreU. 

(m)  304 ;  see  194 ;  see  3  Pr.  Ab. 
241. 

[1C98] 
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taining  a  formal  appointment ;  the  other  containing  words  adapted 
to  a  conveyance  of  the  interest  .Where  however  the  fee  is 
intended  to  be  vested  in  the  appointee,  the  appointment  and  con«> 
veyance  are  frequently  united  in  one  operative  part;  indeed 
this  is  not  unfrequently  the  case  where  the  fee  is  not  intended 
to  be  vested  in  the  appointee;  and  the  circumstance  occasions 
no  slight  difficulties  with  reference  to  the  construction  of  the 
instrument  (817). ' 


Distinctions. 


[1699.]  Wliere  there  is  first  a  distinct  and  complete  appoint- 
ment by  one  operative  part,  and  afterwards  a  conveyance  for 
further  assurance,  it  seems  that  if  the  power  be  in  force  and  all 
the  formalities  be  attended  to,  the  deed  properly  operates  as  an 
appointment  {n) ;  and  probably  the  deed  could  not  be  treated 
in  any  other  way,  even  at  the  election  (1710)  of  the  party  bene- 
ficially interested  under  the  instrument,  at  least  where,  for 
example,  the  appointment  should  be  made  to  the  use  of  a  pur- 
chaser in  fee,  and  the  conveyance  should  be  made  to  a  stranger 
to  uses  to  bar  dower  in  favour  of  the  purchaser.  Having  regard 
to  the  wording  of  the  power,  and  of  the  limitation  in  default  of 
an  appointment,  perhaps  the  same  construction  would  prevail  if 
the  appointment  should  follow  the  conveyance ;  this,  however, 
may  not  be  so  clear,  particularly  in  the  case  above  put,  where 
the  intention  might  be  best  effectuated  by  holding  the  deed  to 
operate  as  a  conveyance,  and  where  it  may  be  urged  that  there 
is  a  contradiction — that  the  two  parts  of  the  deed  are  repugnant — 
and  tliat  on  the  common  rule,  the  first  part  should  prevaiL  The 
main  difficulty  arises  where  words  of  appointment  and  of  con- 
veyance are  intermixed  in  the  same  operative  part  (o). 


Leading  autho- 
rities. 


[1700.]  The  question  has  been  much  discussed  in  three  cases, 
namely.  Cox  v.  Chamberlain  (p)j  Roach  v.  Wadham  (j),  and 
Wynne  v.  Griffith  (r).      In  Cox  v.  Chamberlain,   the  deed   was 


(n)    Ray  ?.   Pung  (46);    Doe  d. 
Wigan  v.  Jones,  10  B.  &  C  459. 
(o)  See3Pr.Ab.  241,249. 
Ip)  4Ves.  631. 


{q)  6  East,  288. 

(r)  3  Bing.  179,  10  Moo.  592,  5 
B.  &  C.  923,  1  Russ.  283. 

[1700] 
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lield  to  operate  as  a  conveyance;   in  Roach  v.  Wadham,  as  an     chap. xm. 
appointment;  and  in  Wj/ime  v.  Griffith^  either  the  words  were        sec.iv. 
marshalled  so  as  to  be  made  to  operate  in  the  same  way  as  if 
there  had  been  a  regular  appointment  to  uses,  and  a  convey- 
ance creating  a  seisin  to  uses,  or  the  deed  was  held  to  operate 
as  a  conveyance. 

[1701.]  Cox  V.  Chamberlainj  and  Roach  v.  Wadhamy  have  in 
pnurtice  been  treated  as  at  variance,  and  Sir  E.  Svgden  {s)  con* 
siders  them  so ;  and  certainly  it  would  seem  somewhat  difficult 
to  reconcile  them. 

[1702.]  In  Cox  V.  Chamberlainj  an  estate  stood  settled  to  such  Cox  v.  Cham' 
uses  as  a  party  should  by  deed,  &c.,  ^^  limit,  declare,  or  appoint," 
and  in  default  of  an  appointment  to  the  use  of  him  in  fee ;  so 
that  he  had  the  whole  inheritance  in  him,  without  any  interposed 
estate  in  a  trustee. — By  an  indenture  of  release,  accompanied 
by  a  lease  for  a  year,  the  release  containing,  it  seems,  no  recital 
of  the  power,  the  party,  "  in  pursuance  of  all  powers  { 1693)  in 
"  him  vested,''  did  ^^  grant,  bargain,  sell,  alien,  remise,  release, 
^^and  confirm,  limit,  declare,  and  appoint,'*  and  he  and  his  wife 
did  '^  convey  and  assure  "  to  the  trustees  of  his  marriage  settle- 
ment, their  heirs  and  assigns,  part  of  the  estate,  to  the  uses  and 
npon  the  trusts,  &C.,  declared  by  his  marriage  settlement :  the 
form  of  the  covenants  does  not  appear. — The  object  of  the  con- 
veyance was,  under  a  clause  of  substitution,  to  unsettle  another 
estate.  If  the  deed  operated  as  an  appointment,  then,  unless  the 
words  could  be  marshalled  (1709),  a  point  not  discussed,  it  is 
obvious  that  the  legal  estate  remained  in  the  trustees  (817),  and 
that  the  estate  would  not  at  law  become  limited  to  the  uses  of 
the  settlement ;  in  consequence,  as  elsewhere  appears  (464),  the 
old  estate  would  have  still  remained  settled,  at  least  at  law,  what- 
ever might  have  been  the  case  in  equity ;  and  on  this  ground  Lord 
Ahxadey  held  that  in  order  to  effectuate  the  manifest  intention  of 
the  parties,  the  deed  should  operate  as  a  conve)rance. 


(<)  305. 

[1702] 
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CHAP.  xiji.  [1703.]  It  must  have  been  observed  thAt  in  this  case  tliere 
^^^'  '^'  was  a  general  reference  only  to  "all  powers,"  a  term  which 
might  in  a  sense  refer  to  the  power  of  substitution,  and  to  the 
power  or  right  to  convey  resulting  from  the  party's  interest  in 
the  estate ;  the  proper  words  of  conveyance,  too,  preceded  the 
words  of  appointment  The  wife  likewise  seems  to  have  had  a 
provision  in  bar  of  dower,  and  it  does  not  appear  that  there  were 
any  judgments  (1472)  (1712)  or  incimibrances  on  the  estate, 
which  an  exercise  of  the  power  would  have  overreached. 

w^ham  [1704.]  In  Roach  v.  Wadham^  the  limitations  and  form  of  the 

conveyance  were  very  similar ;  the  conveyance  did  not,  it  seems, 
refer  to  the  power,  except  by  reciting  it  with  the  deed  creating 
it — The  estate  was  conveyed  by  lease  and  release  to  a  party,  his 
heirs  and  assigns,  to  the  use  of  such  persons,  &c.,  as  another  by 
deed  or  will,  &c.,  should  "  limit,  direct,  or  appoint,"  and  for  want 
of  an  appointment  to  the  use  of  the  donee  in  fee. — By  an  inden- 
ture of  release,  accompanied  by  a  lease  for  year,  the  release 
reciting  the  power,  the  former  releasee  to  uses  "  did,  according* 
"  to  his  estate  and  interest,  bargain,  sell,  and  release,"  and  the 
donee  of  the  power  and  owner  "  did  grant,  bargain,  sell,  alien, 
"  release,  ratify,  and  confirm,  and  also  limits  direct^  and  appoint^ 
unto  purchasers  and  a  trustee,  &c. ;  the  form  of  the  covenants 
does  not  appear ;  it  was  held  that  the  deed  operated  as  an  ap- 
pointment 

[1705.]  Here,  beyond  the  recital  of  the  power  and  the  words 
of  appointment,  tliere  was  no  reference  either  particular  or 
general  to  the  power ;  and  the  words  of  conveyance  preceded  the 
words  of  appointment  It  does  not  appear  that  the  vendor  was 
married  (f),  or  that  any  judgments  or  incumbrances  which  an 
appointment  could  overreach  affected  the  property.  The  Court 
professed  to  go  upon  the  intention,  considering,  in  the  words  of 
Lord  Ellenborough^  the  ^^  predominant  intention  "  to  be  in  favour 
of  an  appointment ;  and  reliance  was  placed  in  a  considerable 


(0  See  WUde  v.  Fort,  4  Taunt  334. 

[1705] 
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d^ee  upon  the  concurrence  of  the  former  releasee  to  uses,  as     chap.  xiir. 

shewing  that  the  power  was  meant  to  be  executed.     It  is  how-        '^^'  '^' 

ever,  as  observed  by  Sir  E.  Sugden  (a),  difficult  to  discover  how 

this  was  so  shewn ;  in  truth  it  would  seem  that  the  concurrence 

of  the  former  releasee  cannot  be  relied  on  in  either  view;  he 

had  at  most  a  scintilla  juris  or  possibility  of  seisin,  which  would 

have  been  at  an  end  on  an  appointment  or  a  conveyance  in  fee 

without  his  concurrence.     Admitting  the  doctrine  of  the  scii^ 

tUla  {b)i  it  would  seem  clear  that  it  was  vested  in  the  releasee, 

though  Sir  £,  Sugden  (c)  appears  to  intimate  the  contrary. 

[1706.]  The  question  came  before  the  Court  in  a  somewhat 
singular  shape:  by  the  first  conveyance,  namely,  that  which 
created  the  power,  a  perpetual  rent  charge  was  reserved,  the 
owners  of  which  sought  to  charge  those  claiming  under  the 
second  conveyance,  as  assigns  of  the  first  purchaser  who  rendered 
the  rent  charge ;  it  seems  to  have  been  admitted  that  they  would 
have  been  liable  had  they  taken  by  conveyance,  but  as  they  were 
held  to  take  by  appointment  under  the  power,  they  were  not 
assigns  of  the  first  purchaser,  they  coming  in  under  the  original 
instrument  (13d2).  Sir  E.  Sugden  urges  this  and  the  circum- 
stance of  the  deed  not  having  been  executed  by  one  of  the 
purchasers,  as  reasons  for  the  instrument  being  construed  as  a 
conveyance. 

[1707.]  Sir  J?.  Sugden  (d)  argues  also  that  the  construction 
which  prevailed  defeated  the  intention  of  the  purchasers  with 
reference  to  the  nature  of  the  lindtations;  but  there  must  be,  it 
seems,  some  mistake  in  the  report,  as  to  the  actual  limitations, 
fince,  besides  what  may  be  thought  a  clerical  error,  the  limitations 
in  the  premises  and  in  the  habendum^  appear  to  be  at  variance  (e) ; 
Ix>rd  EUenborougKs  statement  (f)  is  still  different,  and  Sir  E, 
Sugde/fs  {g)  seems  to  agree  with  neither.     It  is  probable,  how-* 


(a)  307. 
W  Sag.  11. 
(f)  307. 
W308. 


{e)  See  6  East,  300. 
(/)  303. 
Of)  306. 
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CHAP.  XIII.     ever,   that  the  limitations  presented  an  argument  against  the 
SEC.  IV.        construction  adopted. 


Wynnt  v. 
Griffith, 


[1708.]  In  the  last  case,  Wynne  v.  Griffith^  by  lease  and  release, 
lands  were  settled  to  such  uses  as  four  persons,  namely,  a  man 
and  his  wife,  their  daughter,  and  probably  a  mother  of  the  man, 
should  appoint ;  and,  in  default  of  an  appointment,  as  the  three 
first,  if  they  survived  the  mother  and  after  her  decease,  should 
appoint;  and  subject  thereto,  and  to  a  life  interest  in  part  vested 
in  the  mother,  as  the  husband  should  appoint;  and  in  default  of  an 
appointment  to  him  in  fee, — ^the  estate  thus  being  substantially 
the  husband's,  subject,  as  to  a  part,  to  the  mother's  life  interest. — 
On  the  daughter's  marriage,  by  an  indenture  of  release,  accom- 
panied by  a  lease  for  a  year,  the  release,  as  it  would  seem,  not 
reciting  the  power,  the  four  '^  did  grant,  bargain,  sell,  release, 
^'  and  confirm,  direct,  limit,  and  appoint"  unto  trustees  and  their 
heirs,  to  the  old  uses  until  the  marriage ;  and  then  to  divers  uses 
in  strict  settlement,  including  a  limitation  of  a  jointure  in  bar  of 
the  dower  of  the  wife  of  the  original  husband,  and  including  a 
relimitation  of  the  mother's  life  estate,  &c. ;  and  with  covenants, 
words  of  reference,  &c.,  adapted  to  a  conveyance  of  the  interest. 
^— In  a  suit  for  a  specific  performance  of  an  agreement  for  sale, 
the  question  was  agitated,  whether  the  legal  estate  was  outstand- 
ing, or,  in  other  words,  whether  the  last  deed  operated  as  an 
appointment  or  as  a  conveyance.  Cases  were  sent  successively 
to  the  Common  Pleas  and  King^s  Bench  ;  the  two  Courts  held  that 
the  uses  took  effect  at  law,  and  that  consequently  the  legal  estate 
was  not  outstanding,  and  ultimately  a  specific  performance  was 
decreed. 


Marshalling. 


[1709.]  On  what  ground  the  judges  proceeded,  we  are  igno- 
rant ;  but  some  reference  was  made  in  the  course  of  the  argu- 
ments in  the  King^s  Bench  to  Mr.  Butlef's  suggestion  (A)  as  to 
marshalling  the  words;  and  the  decision  may  have  proceeded  on 
tliis  ground,  the  deed  being  held  as  an  appointment,  not  to  tlie 


(h)   Note  to  Co.   Litt.  sup. ;   see  Viner,  "  Grants,"  62,  pi.  56. 
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trustees,  but  directly  to  the  uses  specified.     As  in  Roach  v.  ff  ad"     chap.  xm. 

hanij  where  indeed  there  was  a  recital  of  the  power,  there  was       ^^^-  '^' 

here  no  reference  to  the  power,  and  the  words  of  appointment 

came  last ;  there  was,  however,  a  circumstance  on  the  other  side, 

namely,   that  all  the  four  donees  joined,  whereas  the  original 

husband  alone  was  competent  to  convey,  and  thereby  to  destroy 

the  three  powers,  his  concurrence  being  necessary  to  the  exercise 

of  each  of  them.     The  relimitation  too  of  the  mother^s  life  estate 

either  must  have  been  void  or  could  have  taken  effect,  it  seems,; 

ODly  on  an  exercise  of  the  joint  power. 

[1710.]  It  was  argued  that  there  might  be  an  election  as  to  the  Election, 
operation  of  tlie  instrument,  according  to  some  old  authorities  (z), 
in  certain  cases ;  but  whether  the  doctrine  can  apply  at  all  in 
these  instances,  may  perhaps  be  questionable :  at  all  events,  it 
seems  difficult  to  consider  that  it  can  where  the  effect  of  the 
limitations  would  be  wholly  different,  according  as  one  view  or 
another  is  taken. 

[1711.]  Where  one  power  is  referred  to  and  distinctly  exer-  Two  powers 
cised,  and  another  is  not  only  not  referred  to,  but  the  deed  states  referred  to. 
that  the  grantor  is,  as  to  the  property  subject  to  this  second  power, 
seised  in  fee,  and  he  conveys  accordingly,  the  presumption  is  still 
stronger  that  the  second  power  is  not  meant  to  be  exercised  (J). 
This  appears  from  Maundrell  v.  MaundreU  (45),  the  real  facts  of 
which,  however,  it  is  not  easy  to  collect.  Still  these  circumstances 
do  not  seem  conclusive ;  it  seems  perfectly  clear,  that  if  the  grantor 
wholly  mistakes  his  title, — ^that  if  in  &ct  as  to  the  second  estate  he 
has  nothing  but  a  power,  the  deed  would  operate  as  an  appoint- 
ment; and  it  may  be  contended,  that  if  the  intention  could  be 
better  effectuated  in  a  less  strong  case  by  the  deed  being  con- 
stmed  as  an  appointment,  it  should  be  so  construed  (796). 

[1712.]  Upon  the  whole,  in  the  present  state  of  the  decisions.  Conclusion, 
it  is  extremely  difficult  to  speak  with  confidence  in  many  cases. 


(t)  See  Hob.   150.  in  Colt  v.  The 


Bp,  of  Coventry^  and  note  1  to  Co.  (j)  Sug.  287,  299. 

[1712] 


Litt  49»;  see  (1699). 
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It  may  frequently  be  more  advaDtageous  to  a  purchaser  that  the 
deed  should  operate  as  an  appointment,  since  rights  of  dower 
(1458),  judgments  (1703),  &c.,  may  be  thereby  defeated.  By 
marshalling  the  words,  any  inconvenience  arising  from  the  deed 
operating  as  an  appointment,  would  in  most  cases,  as  it  seems, 
be  obviated. 


[1713.]  The  question  might  arise  on  powers  of  revocation, 
and  new  appointment,  &c.,  reserved  to  a  settlor  (A). 

[1714.]  In  considering  matters  of  this  kind,  we  must  bear  in 
mind,  that  as  words  of  conveyance  may  operate  as  words  of 
appointment,  so  on  the  other  hand  the  words  ^^  direct,  limit,'* 
&c.,  may  be  sufficient  to  pass  an  interest  (/). 


{k)  See  Fitzgerald  r.  Fauconberg 
(871). 


(0  See  2  Sand.  Uses,  4tli  ed.  40; 
see  (1689). 


[1714] 
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CHAPTER  XIV. 

OF  VARIOUS  MATTERS  RELATING  TO  TESTAMENTARY 

APPOINTMENTS. 


SECTION  I. 


OF   THE    REVOCATION    OF  TESTAMENTARY   APPOINTMENTS, 

CHAP.  XIV. 

SEC.  I. 


[1715.]  As  is  well  known,  a  will  is  in  its  nature  of  a  revocable 


Wills  revoca- 

nature;  it  cannot  be  made  irrevocable,  whatever  may  be  the  ble. 
effect  of  a  covenant  not  to  revoke  it  (a,)    So  appointments  by  will,  So  testamen- 
whether  under  general  or  under  limited  powers,  and  whether  ments. 
executed  by  femes  covert,  who  commonly  cannot  make  proper 
wills,  or  by  persons  sui  juris,  are  of  the  same  nature.     Speaking 
generally,  the  same  rules  in  regard  to  revocation  appear  to  pre- 
vail as  to  proper  wiUs,  and  as  to  testamentary  appointments,  but 
there  may  be  perhaps  some  exceptions. 

[1716.]  Before  proceeding  further  we  may  notice,  that  as  to  Leading  cases, 
the  analogy  between  common  wills  and  testamentary  appoint- 
ments upon  the  point  immediately  under  consideration,  and  with 
respect  to  the  doctrine  of  lapse,  and  to  construction,  &c.,  three 
cases  before  Lord  Hardwicke  are  very  leading  authorities  {b). 


{a)  See  Bath  r.  Mountague  (918) ; 

I>oe  T.   Bartkrop   (833) ;   see  (275). 

{h)  Oke  V.  Heath,  1  Ves.  sea  135; 


Duke  ofMarlbro*  v.  Lord  Godolphin 
0745);  Southby  y,  Stonehouse,  2 
Ves.  sen.  611. 
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CHAP.  XIV. 
SEC.  I. 


Testamentary 
appointments 
not  strictly 
wills. 

*'  Purporting  to 
••  be  a  will/' 
&c. 


[1717.]  It  may  also  be  noticed  that  a  testamentary  appoint- 
ment, though  made  by  a  man,  or  by  a  woman  sui  juris^  and  by  a 
proper  will,  appears  not,  as  such,  to  be  in  itself  strictly  a  will  (c). 

[1718.]  The  expression  in  powers,  "  any  writing  purporting 
"  to  be  a  will,"  &c.  (883),  though  perhaps  introduced  especially 
with  reference  to  femes  covert  (<f),  does  not  really  seem  inappli- 
cable to  the  will  of  a  man.  In  a  case  of  doubt  (401)  with 
respect  to  a  power  to  be  exercised  by  a  Jeme  covert^  the  words 
may  shew  more  clearly  that  the  power  may  be  exercised  during 
coverture ;  but  it  is  at  least  questionable  whether  they  have  any 
other  effect :  a  like  expression  as  to  deeds  is  not  commonly  used; 
it  is  not  said,  ^*  any  writing  purporting  to  be  a  deed,"  &c. 


[1719.]  We  may  divide  the  cases  as  to  revocation  into  two 
classes : — 

(a.)  Revocation   by  subsequent  Appointments^  Assur- 
ancesy  S^c.  (1720). 

(b.)  Revocation  by  Marriage^  Sfc.  (1733). 


Subsequent  ap- 
pointments, &c. 


(a.)  Revocation  by  subsequent  Appointments^  Assurances,  8fc. 

[1720.]  A  testamentary  appointment  may  be  revoked  {e)  by  a 
subsequent  appointment  by  will  or  testamentary  instrument  (/); 
or  by  a  subsequent  appointment  by  deed  or  instrument  inter 
vivos  {ff) ;  or  by  a  subsequent  will  {h)  or  instrument  revoking 
the  will  containing  the  appointment. 


(c)  See  Lord  Townsend  v.  Wind- 
ham, 2  Ves.  sen.  I ;  Duke  of  Marlbro* 
v.  Lord  Godolphin,  sup. ;  Sir  £.  Clere 

(1596) ;  Semaine  v. ,  1  Bulst. 

200 ;  Bartlet  v.  Ramsdeny  1  Keb.  670; 
S.  C.  Vin.  «*  Devise,"  119,  pi.  16. 

(rf)  Longford  v.  Eyre,  1  P.  W.  740 ; 
see  Dormer  v.  Thurlandy  2  P.  W.  606 ; 
Duke  of  Marlbro^  v.  Lord  GoMphin, 
sup.;  Southby  v.  Stonehotuey  sup.; 
Casson  v.  Dade  (884). 


(e)  See  Kibbet  v.  LeCy  Hob.  312; 
Hatcher  v.  Curfw,  2  Freem.  61. 

(/)  Doe  y.  Barthrop  (833);  see 
Draper  v.  Hitchy  1  Hag.  Pre.  674. 

(^)  George  v.  Milhankey  9  Ves.  190; 
see  TroughUm  v.  Troughton  (1831); 
Lawrence  v.  WaUis  (1722);  Lisle  ▼. 
Lisle  (779);  Bullock  v.  FladgaUy  1 
V.  &  B.  471. 

(A)  Macleroth  v.  Bacony  5  Ves.  169. 

[1720] 


REVOCATION   OF   TESTAMENTARY   APPOINTMENTS,  115 

[1721.]  So  an  appointment  by  will  may  be  revoked  or  pre-     chap.  xiv. 
vented  from  operating  by  a  subsequent  extinguishment  of  the        ^^^"  ^' 


power,  which  may  take  place  in  various  ways  (i).  Extinguish- 

ment. 

[1722.]  In  Lawrence  v.  WaUis  (J),  where  a  real  estate  was 
vested  in  trustees  in  trust  to  convey  the  same  to  such  per- 
sons, &c.,  as  a  feme  covert  should  appoint  by  deed  or  wiUj  with 
probably  (though  the  fact  does  not  appear)  the  reversion  in 
herself, — a  conveyance  taken  by  Xhefeme  in  fee  after  the  deter* 
mination  of  the  coverture,  was  held  to  revoke  a  will  made  during 
the  coverture.  It  seems  there  was  in  the  deed  an  express  execu- 
tion of  the  power;  but  without  this,  such  a  conveyance  would 
probably  have  operated  as  an  extinguishinent  (3230)  of  the 
power,  by  force  of  which,  and  of  which  only,  the  will  could  have 
had  any  effect  (1743).  The  general  rule  appears  to  be,  that 
where  a  party  has  merely  a  trust  estate,  and  clothes  that  trust 
&tate  with  the  legal  estate  by  a  simple  conveyance,  there  is  no 
revocation  {k) ;  but  the  above  case  may  be  different.  It  may  be 
important,  perhaps,  with  reference  to  many  cases  somewhat  ana- 
logous to  the  principal  case,  to  determine  whether  the  conveyance 
operates  by  way  of  appointment  or  of  extinguishment. 

[1723.]  A  very  short  time  previously,  a  case  having  some 
connexion  occurred  before  Lord  Kenyon  as  M»  JR.;  it  related 
however  to  personal  estate^  namely,  funded  property;  and  he 
held  that  there  was  no  revocation  (Z).  The  power  in  this  case 
was  confined  to  an  execution  by  will ;  therefore  the  transfer  of 
the  stock  into  the  testatrix's  own  name,  if  it  operated  at  all  on 
the  power,  must  have  operated  by  way  of  extinguishment  A 
difference  might  arise  from  the  different  qualities  of  the  property, 
lo  DmgweU  v.  AskeWj  the  will  perhaps  may  have  been  considered 
as  striedy  operating  out  of  the  interest  of  the  woman  in  the  per- 
sonal estate  (519) ;  if  not,  it  might  be  difficult  to  support  the 
decision. 


(t)  See  Holmes  ▼.  CoffhiU  (1791); 
sad  see  Luiwich  v.  Mitton  (1601). 
0)  2  B.  C.  C.  319 ;  see  (277). 


(A)  1  Jar.  Pow.  Dev.  669. 

(I)  DingweU  v.  Asketv,  1  Cox,  427. 
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CHAP.  XIV.         [1724.]  There  may  be  a  partial  revocation;  as,  for  instance, 
after  an  appointment  of  land  by  will,  a  subsequent  lease  may 


SEC.  I. 


Lease.  Operate  as  a  revocation  pro  tanto  (iw). 

Invalid  sale.  [1725.]  In  ReidY.  Shergold  (n)^  an  appointment  by  will  was 

held  to  be  revoked  by  an  assurance  which  was  imperfect  and,  as 
it  seems,  altogether  void,  it  not  having  operated  by  way  of  extin- 
guishment of  the  power  or  as  an  execution  of  it  The  facts 
were  these: — the  trust  of  a  copyhold  estate  stood  settled  in 
favour  of  a  woman  for  her  separate  use  for  life,  with  remainder 
to  such  uses  as  she  should  appoint  by  will ;  and  an  appointment 
by  will  was  held  to  be  revoked  by  a  subsequent  invalid  sale. 
The  donee  was  not  married.  Accidentally  the  donee  had  the 
legal  estate  at  tiie  date  of  the  will,  and  the  same  passed  thereby, 
she  having  duly  surrendered  it  to  the  use  of  her  will ;  and  the 
purchaser  subsequently  acquired  tiiis  legal  estate:  it  does  not 
appear,  however,  that  the  decision  proceeded  upon  this  ground. 
Lord  Eldon  said  that  the  sale  shewed  the  donee's  intention  that 
the  will  should  not  remain  in  force. 

Invalid  appoint-       [1726.]  In  Eilbeck  v.  Wood{o),  after  an  able  argument,  it  was 

decided,  that  ^^feme  coverts  will  of  real  estate,  under  a  power  to 
appoint  by  will,  was  not  revoked  by  a  subsequent  appointment 
by  deed  executed  during  her  coverture,  which  last  appointment 
was  invalid  (452)  on  account  of  the  power  not  extending  to  an 
appointment  by  deed.  It  would  seem  that  the  deed  proceeded 
under  a  clear  mistake,  since  it  recited  a  power  which  \isA  formerly 
existed,  enabling  ik^  feme  covert  to  appoint  by  deed;  but  the 
decision  may  have  proceeded  on  a  general  principle. 

As  totheprin.        [1727.]  What,  however,  the  precise  principle  of  tiie  decision 

was,  is  anotiier  question.  The  point  was  a  good  deal  argued 
with  reference  to  the  effect  of  imperfect  conveyances  (p)  in  revok- 


(m)   Doe  d.  Collins   v.    Weller,  7 
T.  R.  478. 

(n)  10  Ves.  370. 
{o)  1  Riiss.  564. 


(p)  See  in  Shove  v.  Pinche^  5  T.  R. 
124 ;  in  ex  parte  Hchester,  7  Ves.  348 ; 
1  Rob.  Wills,  244,  2nd  ed. ;  1  Jar. 
Pow.  Dev.  583,  n. 
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ing  wills,  and  particularly  since  the  Statute  of  Frauds.  To  what  chap.  xiv. 
extent,  by  analogy,  the  Statute  of  Frauds,  and  the  decisions  ''^*  ^ 
relating  to  it  or  to  the  revocations  of  common  wills,  may  apply* 
seems  scarcely  clear;  Sir  E.  Suff den's  position  (9),  that  a  testa- 
mentary appointment  **  will  also  be  revoked  by  any  act  amount- 
"  ing  to  a  revocation  in  law  of  a  will,"  must  perhaps  be  received 
with  some  qualification. 

[1728.]  We  may  refer  to  a  general  dictum  of  Lord  Hardwicke 
as  to  the  revocation  of  wills :  in  the  Dvke  of  Marlborough  v. 
Lord  Godolphin  (a),  his  Lordship,  in  the  course  of  some  observa- 
tions on  general  powers  executed  by  will,  said, — ^^  and  therefore 
'*  a  will  in  execution  of  such  a  power,  supposing  it  was  of  land, 
*' would  be  alterable  or  revocable  according  to  the  Statute  of 
'^  Frauds,  by  cancellation,  or  any  of  those  methods,  as  a  proper 
**  will  would  be."  It  may  not  follow,  in  some  cases  at  least,  that 
less  strict  methods  may  not  be  sufficient  The  whole  doctrine, 
so  far  as  we  are  not  guided  by  express  decisions,  must  be  acted 
on  with  caution. 

[1729.]  It  may  not  be  improper  to  notice  two  other  cases, 
which  may  have  some  reference  to  the  subject :  the  first  arose  on 
the  will  of  a  feme  covert^  under  a  general  power  over  personal 
estate ;  the  second  on  the  will  of  a  man  under  a  limited  power 
over  land. 

[1730.]  In  the  first  case  (i),  the  power  was  to  be  executed  by  Invalid  will. 
the  feme  covert^  "  by  her  last  will  and  testament  in  writing,  or 
any  writing  purporting,"  &c.,  "  to  be  by  her  signed,  sealed^ 
and  published,"  &c. ;  she  originally  made  a  will  with  all  the 
formalities;  there  followed  a  second  will,  which  was  held  to  have 
been  sealed,  though  the  propriety  of  the  decision  has  been  dis- 
puted :  admitting  that  the  latter  appointment  was  not  duly  exe- 
cuted, the  question  would  have  been  how  far  it  was  a  revocation 
of  the  former.     In  fact,  the  last  will  alone  had  been  admitted  to 


(q)  327. 

(a)  2  Ves.  sen-  77 ;  see  Powell,  92. 


(b)  Sprange  y.  Barnard  (910)  \  (2722). 

[1730] 
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probate,  the  other  having  been  rejected  by  the  Ecclesiastical 
Court;  and  the  property  would  not  bear  further  litigation  on  this 
point,  so  that  the  question  was  not  before  the  Court  of  Chancery. 
It  does  not  appear  that  the  last  will  contained  an  express  revok- 
ing clause. 


Will  iiiFalid 
at  law. 


[1731.]  In  the  second  case  (c)  under  an  exclusive  power  to 
appoint  land  in  favour  of  children,  there  appears  to  have  been 
a  regular  appointment  by  will  to  a  child,  of  the  estate;  and 
a  subsequent  irregular  appointment  by  another  will  to  trustees 
in  trust  for  sale :  the  last  appointment  was  supported  in  equity. 
It  does  not  appear  from  the  report  whether  the  original  ap- 
pointment was  sust^ned  as  to  the  legal  estate  (1734).  There 
seems,  too,  to  have  been  a  lapsed  interest  (1752),  but  it  cannot 
be  collected  that  the  point  was  discussed. 

[1732.]  The  case  of  ex  parte  Jlchester  {d)  where  a  testa- 
mentary appointment  of  a  guardian  was  held  not  to  be  revoked 
by  a  defective  testamentary  appointment  of  another  guardian, 
and  the  general  reasoning  in  that  case  may  have  an  important 
bearing  with  reference  to  many  cases. 


As  to  analogy 
to  common 
cases. 


(b.)  Revocation  hy  Marriage^  Sfc. 

[1733.]  That  the  marriage  of  a  woman  revokes  an  ordinary 
will,  or  at  least  suspends  its  operation  during  the  coverture,  is 
clear  (e).  So  the  will  of  a  man  may  be  revoked  by  his  mar- 
riage and  the  birth  of  a  child  (f).  It  may  not  perhaps  always 
follow  that  in  like  cases  such  will  be  the  result  as  to  testa- 
mentary appointments,  though  the  expressions  found  in  the 
books  are  somewhat  general,  and,  as  before  appears  (1727), 
Sir  E.  Sugden  (g)  expressly  lays  down  that  a  testamentary  ap- 


(c)  Kenworthy  v.  Bate,  6  Ves.  793. 

Id)  7  Ves.  348. 

(e)  1  Jar.  Pow.  Dev.  646 ;  and  see 


Long  y.  Aldredy  3  Ad.  48. 
(/)  1  Jar.  Pow.  De?.  630. 
G?)  327. 
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pointment  will  ^^  be  revoked  by  any  act  amounting  to  a  revo-      chap.xiv. 
"  cation  in  law  of  a  will"  ®^^-  '• 


[1734.]  It  seems  to  have  been  considered  in  Cotton  v.  Layer  (A), 
wbich  arose  on  copyhold  property,  that  the  will  of  a  woman 
made   under  a  power  was  revoked  by  her  marriage;  but  Mr. 
Powell  (i)  raises  a  question  on  the  point  in  the  case  of  a  power 
unaccompanied  by  an  interest ;  and  it  may  be  thought  that  in 
all  cases  there  is  at  least  ground  to  contend  {j)  that  where, 
notwithstanding  the  new  marriage,  the  power  may  still  be  exe- 
cuted, there  shall  be  no  revocation,  and  especially  so  &r  as  the  Interests  of  hus- 
interests  of  the  husband  or  of  the  children  may  not  be  affected,  aien.^' 
The  main  point  in  Cotton  v.  Layer  was,  whether  an  instrument 
in  the  oature  of  a  will  made  during  a  former  coverture  under 
a  power  could  be  revoked  at  all  (A):   it  was  contended,  that 
the  instrument,  as  having  been  made  by   a  feme  covert,   was 
not  a  will;  it  was  however  clearly  held,   that  the  instrument 
could   be  revoked,  and    that  a  covenant   made   on  the  feme's      Law. 
second  marriage  to  convey  the  estate  to  her  husband  was,  in      Equity. 
equity  (1731),  a  revocation  of  it     The  power  was  a  general 
one.     The   reports  seem  to  be   somewhat  at  variance    as  to 
whetiier  the  donee  had  the  fee. 

[1735.]  The  subject  of  the  revocation  of  a  woman's  will  was  a  Articles— will 
good  deal  discussed  in  Hodsden  v.  Hoyd  (bb^),  which  arose  on  on  same  day. 
freehold  property : — there  on  one  and  the  same  day  man-iage 
artides  were  entered  into,  enabling  the  intended  wife  to  dispose  of 
hfer  estate — a  will  executed  not  referring,  it  seems,  to  the  articles — 
and  the  marriage  had;  and  the  will  was  held  to  be  void  in 
equity  as  well  as  at  law.  However,  it  was  considered  that  the 
will,  which  was  in  favour  of  the  intended  husband,  was  made 
under  the  intended  wife's  old  ownership,  and  not  under  the 
power,  which  in  fact  rested  on  articles  only ;  and  that  the  will 
would  have  operated  though  the  marriage  had  not  taken  effect. 

(A)  2  P.  W.  023,  1  Eq.  Ca,  Ab.    I  Stone  y.F<frsyth;  Rnd  see  in  Hodsden 


41,**  Answers,"  &c.,  pi.  5,  Mose.  227; 
see  Eston  r.  Wood  (520). 

(0  92,  n. 

0)  Sec  2  Doug.  709,  in  note  to 


▼.  Lloyd  (556). 

(A)   See   Shepherd   v,   Spencer^    1 
Keb.  821. 

[1735] 
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CHAP. XIV.  ([1736.]  Sir  E.  Sugden  (/). draws  this  conclusion    from    the 

^^^*  '•  case, ~ that  "a  will  made  before  the  marriage,  although  sub- 
"  sequently  to  the  agreement^  will  be  revoked  by  the  marriage, 
*^  unless  expressly  authorized  by  the  articles  to  be  made  before 
^^  marriage."  Perhaps  this  may  depend  on  circumstances.  Sir 
E,  Sugderij  in  this  particular  passage,  refers  to  the  case  of  an 
agreement  only.  A  case  somewhat  similar  might  arise  under 
a  power  reserved  by  a  regular  settlement  over  real  or  personal 
estate. 

[1737.]  Where,  in  contemplation  of  a  marriage,  a  power  is 
reserved  or  limited  to  a  woman,  to  operate  only  in  the  event  of 
her  dying  before  her  husband,  but  still  the  words  "  whether  she 
"  should  be  covert  or  sole"  are  found  in  the  power  (w),  perhaps 
they  naturally  mean  that  the  power  may  be  executed  before 
the  marriage. 

[1738.]  In  Hodsden  v.  Lhyd  (1735)  it  was  argued,  that  an 
express  agreement  as  to  an  execution  before  marriage,  would  not 
avail,  as  being  contrary  to  law. 

[1739.]  As  to  the  personal  estate,  it  seems  that  the  will  had 
been  proved  by  the  husband  in  the  Ecclesiastical  Court;  how- 
ever, in  his  marital  right  he  was  entitled  to  that  portion  of  the 
property. 

[1740.]  Something  of  the  same  kind,  but  on  personal  estate 
exclusively,  the  wills,  too,  not  being  in  favour  of  the  husband, 
seems  to  have  occurred  in  two  prior  cases  (n) ;  but  no  very  clear 
light  can  be  extracted  from  them.  In  the  former,  the  property 
would  seem  to  have  been  vested  in  trustees;  in  the  latter,  not. 
In  one  of  the  cases  (Stone  v.  Forsyth)  the  Ecclesiastical  Court 
appears  to  have  refused  to  grant  probate ;  but  whether  tliere  was 
any  ultimate  determination  is  not  stated. 

[1741.]  In  Hodsden  v.  lAoyd  it  was  argued,  that  the  several 


(0  169,  and  see  272.  I      (»)  Taylw  v.  BAxnn^  7  Mod.  148 ; 

(m)  See  Bristow  v.  Boothhy  (321).      I  Sitme  v.  Forsyth^  2  Doug.  707. 
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acts  might,  without  regard  to  the  particular  order  in  point  of     chap.  xiv. 
time,  be  deemed  as  one  transaction ;  and  there  may  be  force  in        ^^^'  '• 
the  argument,  at  least  as  applicable  to  many  cases  (a). 

[1742.]    And  here  we  may  notice   George  d.    Tkombury  v»  Copyholds— 
(5^)5  which  occurred  in  a  Court  of  law: — ^a  woman,  not  JuJf^di,!*  ^ 


it  seems  in  contemplation  of  marriage,  surrendered  copyholds  to 
the  use  of  her  will,  and  afterwards  married ;  and  it  was  held  that 
the  surrender  was  void,  or,  at  least,  suspended  by  the  marriage, 
though,  on  the  occasion  of  the  marriage,  there  was  an  agreement 
that  the  woman  should  have  power  to  dispose  of  the  property, 
the  agreement  reciting  the  surrender. 

[1743.1  Where  a  woman  is  empowered  to  appoint  by  will,  &c..  Appointment— 

,  ,  detenninatiOQ 

durinff  a  first  coverture  ( p),  and  accordingly,  during  that  cover-  of  the  power. 
ture,  makes  a  will,  and  then  survives  the  coverture,  and  remains 
either  a  widow  or  marries  again,  it  might,  perhaps,  be  difficult  to 
speak  with  certainty  as  to  the  ultimate  result  (1722)  (3236). 
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[1744.]  As  the  rules  relating  to  ordinary  wills,  with  reference 
to  the  doctrine  of  revocation,  commonly  apply  to  wills  made  in 
exercise  of  powers,  so  the  doctrine  as  to  the  lapse  of  gifts  equally 
holds;  in  short,  to  nearly  every  purpose  is  a  testamentary  ap- 
pointment deemed  in  the  light  of  a  common  will. 

[1745.]  The  question,  whether  sums  appointed  by  the  will,  or 
by  a  writing  in  the  nature  of  a  will  of  a  feme  covert  imder  a 

(«)  Sec  2  C9S,  Sc  Op.  373.  (p)  See  Horseman  v.  Abbey  (528). 

[1745] 
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limited  power,  became  lapsed  by  the  death  of  the  objects  in  the 
donee's  lifetime,  was  very  fully  discussed  in  the  Duke  of  Marl- 
borough v.  Lord  Godolphin  (^),  and  in  the  prior  case  of  Oke  y. 
Heath  (r).  It  was  very  strongly  pressed,  particularly  in  the  first 
cited  case,  that  the  donee  was  a  mere  instrument,  and  had  a  bare 
right  of  nomination ;  and  that  the  moment  an  appointment  was 
made,  though  by  a  (so  called)  will,  the  original  instrument  ope- 
rated, and  the  gifts  became  absolute  under  it;  but  it  was  clearly, 
and  upon  very  satisfactory  grounds,  held  by  Lord  Hardwichej  that 
there  was  a  lapse,  and  that  a  will,  or  qtuisi  will,  under  a  power, 
whether  limited  or  general,  has  commonly  all  the  properties  of 
a  will. 


'  [1746.]  In  Oke  v*  Heathy  the  £Eu;t8  were  these : — a  feme  covert 
had  a  power  to  appoint  4000/.  to  her  kin, — and  also,  as  it  would 
seem,  a  general  power  over  other  property;  by  her  will,  she 
appointed  the  whole  of  the  4000/.  to  her  nephew,  on  condition, 
or  in  consideration  of  his  paying  an  annuity  to  his  mother;  ^'and 
^'  all  the  rest  and  residue  of  what  she  had  power  to  dispose  of," 
she  gave  to  her  niece,  subject  to  certain  legacies  in  favour,  it 
seems,  of  persons  not  of  kin;  and  it  was  held,  with  reference  to 
the  general  rules  as  to  legacies  and  personal  estate,  that  the  par- 
ticular appointment  of  the  4000/.  lapsed  by  the  death  of  the 
nephew  in  the  testatrix's  lifetime,  but  that  still  the  annuity  did 
not  fail  {s) ;  and  further,  that  the  general  disposition  embraced 
the  lapsed  4000/.,  subject  to  the  annuity ;  and  that,  although  the 
legacies  charged  on  the  general  residue  could  not  be  paid  out  of 
the  particular  fund. 


Burnet  v.  HeU 
grave. 


[1747.]  There  was  a  prior  case  which  arose  on  a  general 
power  vested  in  a  feme  covert^  where  a  contrary  doctrine  would 
appear  to  have  been  held  (a).  The  case  was  this : — ^a  maa 
devised  an  estate  to  his  wife  for  her  life,  with  remainder  to  a 


((/)  2  Ves.  sen.  61 ;  S.  C.  also  cit. 
1  W.  Blac.  188,  in  Hunt  v.  Winchil- 
sea;  and  also  in  Sautkby  v.  Stonehoute 
(1716). 


(f)  1  Ves.  sen.  135. 
(«)  See  Burnet  v.  Ilelgrave  (1747). 
(a)  Burnet  v.  Helgrave^  1   £q.  Ca. 
Ab.  206,  B.  pi.  2,  "  Legacies." 
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niece  in  fee,  upon  condition  that  the  niece  should  pay  400/.  to     chap.  xiv. 

such  persons  as  the  wife  by  her  will  in  writing,  or  any  other        ^^^' "' 

wridng,  should  appoint;  the  wife  married  again,  and  during  the 

second  coverture  made  a  will  with  her  husband's  assent,  and 

thereby  appointed  the  400/.  to  the  husband,  '^  his  executors  or 

'<  administrators,^  directing  him  to  pay  thereout  legacies  to  the 

amount  of  200/.,  namely,  100/.  to  one,  50/.  to  another,  and  50/. 

to  another,  without  adding,  it  seems,  here  the  words  ^^  executors 

^^  or  administrators ;"  the  wife  survived  the  appointee  her  second 

husband,  and  also  two  of  the  legatees,  and  in  feet  was  herself 

Iter  second  husband's  executrix ;  but  it  was  held  that  the  repre* 

sentatives  of  the  two  deceased  legatees  were  entitled  as  well  as 

the  third  legatee  who  survived  (&) ;  and  also,  as  it  seems,  that  the 

wife's  representative  was  intitled  to  the  remaining  200/. 

[1748.]  In  Oke  v.  Heath  (e)  and  the  Duke  of  Marlbcnyugk  v. 
Lord  Godolphin  (d)^  Lord  Hardwicke  laboured  a  good  deal  to 
find  some  grounds  for  distinguishing  the  cases  from  that  last 
cited;  but  bis  reasoning  does  not  appear  satis&ctory,  and  though 
not  in  words  it  seems  dear  that  in  effect  he  overruled  the  prior 
decision ;  indeed  for  this  we  have  Lord  MansfUld^s  authority  (e). 

[1749.]  Sir  E.  Sugden  (f) — ^referring  of  course  to  a  general  SuUtiturion  of 
aad  not  to  a  limited  (1090)  power — after  stating  that  an  appoint-  "  administra- 
ment  may  be  made  to  "  executors  or  administrators"   (1751),  appointee, 
by  way  of  substitution  for  an  appointee,  so  as  to  prevent  a  lapse, 
a  pomt  as  to  which  there  can  be  no  doubt,— adds  in  a  note  (^), 
with  reference  to  Burnet  v.  Helgrave^  that  "  this  is  the  principle 
^  established  by  this  case."     According  to  the  note  in  Equity 
Cases  Abridged^  however,  this  does  not  appear  to  be  the  prin- 
ciple upon  which  the  case  proceeded;  the  main  ground  assigned 
is  that  the  appointment  was  not  testamentary,  but  in  the  nature 
of  a  nomination :  indeed,  as  we  have  seen,  the  donee  of  the  power 


(&)  See  Oke  v.  Heathy  sup. 

(c)  1  Ves.  sen.  140. 

(rf)  2  Ves.  sen,  80. 

(e)  1  Burr.  432,  in  Jenkin  v.  WhUe- 


house. 
if)  327,  and  see  Powell,  102. 
(y)  328. 

[1749] 
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had  become  the  executrix  of  her  owii  appointee,  so  that  even 
admitting  the  substitution,  there  may  have  been  still  a  lapse; 
and  as  to  the  cestuis  que  trust,  the  words  ^^  executors  or  .admi* 
^^  nistrators,"  do  not  appear. 

[1760.]  We  have  seen  that  in  Burnet  v.  Helgrave,  the  power 
was  a  general,  and  not,  as  in  the  Duke  of  Marlbaraugh  v.  Lord 
Godolpkirij  and  Oke  v.  Heath,  a  limited  one ;  but  on  that  account 
the  analogy  seems  closer  to  an  ordinary  lapse,  since  such  a  power 
may  partake  more  of  the  nature  of  ownership.  Upon  the  whole 
it  is  conceived  that  Burnet  v.  Hdgrave  cannot  be  considered  as 
of  any  authority  with  respect  to  the  bequests  in  general,  beyond 
the  50/.,  the  legatee  of  which  survived. 

[1751.]  Where  the  executors  or  administrators  (1749)  of  an 
appointee  or  legatee  are  substituted  for  him,  sometimes  it  seems 
that  questions  may  arise  in  what  character  the  executors  or  admi- 
nistrators take, — whether  for  their  own  benefit  or  as  representing 
their  testator  or  intestate.  Bravm  v.  Nid>ett(h)  arose  on  an 
appointment  by  deed,  under  a  limited  power;  in  such  a  case, 
the  only  mode  of  supporting  an  appointment  may  be  to  construe 
it  as  if  made  directly  ^'  to  the  appointee,  his  executors,  or 
^'  administrators." 

[1752.]  The  question  of  lapse  was  discussed  in  Vanderzee  v. 
Adorn  (0,  and  it  was  laid  down  that  there  was  clearly  a  lapse, 
though  the  power  was  very  much  like  an  authority  simply  to 
fix  the  proportions  (1327)  to  be  taken  by  the  objects.  Perhaps  it 
would  be  difficult  to  find  a  case  of  exception  to  the  general  rule. 


As  to  lapsed  [1753.]  Sir  E,  Suffden  (j),  citing  Oke  v.  Heath  and  Falkner  v. 

into  the  residue.  Butler  (A),  observes,  that  "  lapsed  legacies  of  personalty  will  fall 


(A)  1  Cox,  13. 

(0  4  Ves.  771 ;  see  Earl  of  Salis- 
bury T.  Lamhe^  1  Eden,  465,  Amb. 
383 ;  Kennedy  v.  KingsUm^  2  J.  &  W. 
431 ;  Brookman  v.  Hales^  2  V.  &  B. 


46;  see  (1286)  (1731). 

(j)  328. 

(k)  Amb.  614 ;  see  Butcher  v.  But- 
cher {1139). 

[1753] 
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^'  into  the  residue."     In  many  cases  there  can  be  no  doubt  upon     chap.  xiv. 
this  point.    Oke  v.  Heath  has  been  abeady  (1746)  stated;  it  may       ^^^'  "' 
perhaps  be  difficult  substantially  to  distinguish  Falkner  v.  Butler : 
bodi  arose  on  limited  powers,  but  in  Oke  v.  Heath  the  residuary 
disposition   was  more  general.     There  may  be,  it  seems,  dis- 
positions of  particuhir  residues  which  will  not  embrace  lapses.  Particular  reai- 
Falkner  v.  Butler  was  this : — there  was  an  appointment  of  sums, 
the  gifts  of  which  were  void  as  limited  to  strangers ;  there  fol- 
lowed a  direction  by  the  testatrix  that  ^'  after  payment  of  the 
above  legacies,"  the  residue  of  her  husband's  personal  estate  should 
be  divided,  &c* ;  and  it  was  considered  that  the  general  rule  as 
to  lapses  (/)  applied.    It  may  be  thought,  however,  that  the  ulte- 
rior disposition   was  in  effect  the  same  as  the  disposition  con- 
tained in  the  husband's  will,  and  that  the  point  did  not  arise. 

[1754.]  Hutclieson  v.  Hammond  (m)  arose  on  real  estate,  as  to  Real  esute. 
which,  in  cases  of  lapse,  there  is  frequently  a  difference  : — ^under 
a  general  power,  there  was  a  will  containing  a  gift  of  a  sum  to 
a  party,  **  her  executors,"  &c.,  followed  by  a  codicil,  made,  it  was 
said,  after  the  testatrix's  knowledge  of  the  death  of  the  legatee, 
by   which  codicil  the  will  was  generally  confirmed,  except  in 
some  respects ;  it  was  held  that  there  was  a  lapse ;  and  further 
that  the  sum  belonged,   not   to  the  residuary  legatees  of  the 
money  to  arise  from  the  sale  of  the  estate,  but  to  the  persons 
taking  in  default  of  an  appointment :  there  were  some  circum- 
stances rather  importing  that  the  testatrix  designed  that  there 
should  be  no  lapse. 

[1755.]  The  question  of  a  lapse  under  an  appointment  has  Lapse— law. 
never,  so  far  as  appears,  come  before  a  Court  of  law;  but  the 
same  rules  must  of  course  there  prevail  (1334.) 


(/)  See  Leake  v.  Bohinwny  2  Mer.   I      (m)  3  B.  C.  C.  128 ;  see  2  Jar.  Pow. 
3«2.  '  l>«v-  88,  &c. 


[1765] 
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THE   PROBATE   OF   TESTAMENTARY   APPOINTMENTS  OF 

PERSONAL   ESTATE. 


CHAP.  XV. 
SEC.  III. 

General  doc- 
trine. 


Husband's  as- 
sent to  will. 


Principle. 


[1756.]  Before  the  Courts  in  general  can,  with  reference  to 
personal  estate,  treat  an  instrument  or  act  purporting  to  be 
testamentary,  in  that  light,  it  is  necessary  that  the  instrument 
or  act  should  be  proved  or  authenticated  in  an  Ecclesiastical 
Court  The  cases  have  generally  arisen  in  equity,  but  the  same 
doctrine  appears  to  prevail  at  law  (1762).  The  cases  too  have 
commonly  occurred  on  the  wills  of  femes  covert ;  as  to  persons 
sui  jurisy  there  is  generally  other  property  disposed  of  by  the 
will,  and  consequently  probate  or  letters  of  administration,  with 
the  will  annexed,  are  taken  out  as  a  matter  of  course.  The 
authorities  too  have  more  commonly  been  upon  general  powers ; 
but  the  rule  applies  equally  to  limited  ones. 

[1757.]  As  to  the  will  of  ^feme  covert,  in  some  cases  where  the 
husband  assents  (1762)  to  the  making  of  it,  the  will  may  be  a 
proper  will,  though  the  doctrine  upon  this  point,  as  elsewhere 
(519)  noticed,  is  not  very  clear ;  in  other  cases  the  writing  is  in 
the  nature  of  a  will :  perhaps  for  most  practical  purposes  there 
is  no  substantial  difference  between  the  two.  In  many  cases,  for 
instance,  where  property  is  vested  by  a  party  in  trustees  in  trust 
for  the  separate  use  of  SLfeme  covert,  and  there  is  no  act  of  assent 
on  the  part  of  the  husband,  the  Ecclesiastical  Courts,  in  granting 
probate,  may  perhaps  exercise  a  sort  of  equitable  jurisdiction. 
Any  consent  or  act  on  the  part  of  the  husband,  appears  to  be 
immaterial  where  the  gift  moves  from  others  (n), 

[1758.]  Without  attempting  accurately  to  explain  the  prin- 


(n)  See  Rich  v.  Cockell,  9  Ves.  S69. 


[1758] 
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ciples  upon  which  the  Ecclesiastical  and  Temporal  Courts  pro-     chap.  xiv. 
ceed  in  these  various  cases — a  point  'perhaps  involved  in  some 


SEC.  III. 


obscurity — ^it  may  be  sufficient  to  state  the  authorities.  Authorities. 

[1759.]  The  question  as  to  the  necessity  of  a  probate  or 
administration,  was  a  good  deal  discussed  in  Moss  v.  Ewer  (o) : — 
there  personal  estate  of  an  intended  wife  was  vested  in  trustees 
to  be,  after  other  limitations,  held,  if  the  husband  survived,  for 
SQch  persons  as  she  ^^  by  her  last  will  and  testament  in  writing, 
^  or  other  writing  under  her  hand  and  seal,"  &c.,  notwithstanding 
coverture,  should  direct,  and  for  want  of  such  direction  ^'  for  the 
"  executors  or  administrators"  of  the  wife;  it  was  argued,  that  the 
rule  as  to  the  probate  of  a  feme  caverfs  will,  could  apply  only  to 
a  proper  will  made  with  her  .husband's  assent  (1757),  and  not  to 
a  will  under  a  power ;  but  Lord  Hardwicke  held  the  contrary, 
whatever  the  nature  of  the  principal  case  may  have  actually 
been.  The  will  consisted  of  a  very  loose  paper.  Lord  Hard" 
wicke  observed  that  ^^  in  this  case  as  there  is  no  executor  (1777) 
''  appointed  under  this  writing  by  th^  wife,  that  [the  Spiritual] 
^^  Court  would  have  granted  administration  to  the  husband,  with 
'^  this  paper  or  testamentary  schedule  annexed."  There  was  no 
disposition,  it  seems,  of  the  whole  of  the  property ;  the  unappointed 
part  of  course  belonged  to  the  husband. 

[1760.]  The  point  as  to  the  right  of  the  Ordinary  to  grant 
probate  or  administration  with  the  will  annexed  of  a  fime  covert, 
seems  to  have  been  a  good  deal  entered  into  in  a  much  earlier 
ease  {a)  :  but  it  is  not  very  easy  to  understand  the  meaning  of 
the  expressions  appearing  in  the  reports.  In  Hodsden  v.  Lloyd 
(i),  it  was  argued  that  the  case  referred  to  arose  before  it  was 
settled  that  such  a  will  could  be  proved,  though  it  was  then, 


(o)  3  Atk.  156;  see  S.  C.  cit.  2 
V«.  sen.  63,  in  Vuke  of  Malhro'  v. 
Lord  Godolphin;  and  1  Burr.  432, 
mJenkin  ▼.  Whitehouse;  see  Cathay 
T.  Sydenham,  2  B.  C.  C.  391 ;  Rich 
T.  CockeUy  tup.;  Steveru  v.  Baywell, 


15  Ves.  139. 

(a)  Taylor  r,  Raines,  7  Mod.  148 ; 
and  see  Shardelow  v.  Naylor,  1  Salk. 
313,  Holt  102;  and  2  Doug.  709, 
note  to  Sion£  v.  Forsyth. 

(h)  2  B.  C.  C.  540. 

[1760] 
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CHAP.  XIV.     namely  when  Hodsden  v.  Lloyd  was  before  the  Court,  held  that 
SEC.  in.       administration  should  be  granted  with  the  will  annexed. 


[1761.]  The  principal  point  in  Daniel  v.  Goodwin  (c)  appears 
to  have  been  as  to  a  feme  covert  executrix  making  a  will  of  chat- 
tels, vested  in  her  as  such. 


Court  of  law. 


ITuBbaDd*8 
assent. 


[1762.]  There  are  very  early  cases  in  which  testamentary 
appointments  came  before  Courts  of  law,  but  nothing  appears 
in  them  relative  to  probate  or  administration  (d).  In  a  case  of 
more  modem  date,  however  (e),  Lord  Mansfield  distinctly  held 
that  a  Court  of  law,  as  well  as  a  Court  of  equity,  must  have  before 
it  an  instrument  duly  authenticated  by  an  Ecclesiastical  Court. 
In  this  case  it  appears  to  have  been  considered  that  a  'will  made 
by  a  feme  covert  with  the  assent  of  her  husband  (f)  of  her  lease- 
hold estate  vested  in  her,  and  not  in  trustees,  such  will  being 
duly  proved,  would  enable  the  devisee  to  appear  in  a  Court  of 
law  as  the  owner  of  it  Such  a  case,  perhaps,  is  not  a  case  of  a 
proper  power  (519),  though  many  cases  which  have  occurred  in 
Courts  of  law  have  been  such. 


Uoproved  [1763.]  It  follows,  from  what  has  been  said,  that  where  there 

P*P®"*  are  alleged  contradictory  papers,  the  Temporal  Courts  can  look 

only  at  the  probate,  whether  the  will  be  that  of  a  feme  covert  (g) 
or  that  of  a  man  (^),  or  other  person  mi  juris. 

Fraudulent  will.       [1764.]    So  in   Kemp  v.   Kemp  ({),   undue  influence  being 

alleged  to  have  been  used  in  prociu-ing  the  will  of  a  woman  who 
was  sole.  Lord  Alvanley  would  not,  as  it  seems,  enter  into  the 
point,  since  the  will  was  proved. 


(c)  Sug.  appx.  701 ;  [Many  of  the 
references  here  seem  erroneous.]  and 
see  Sug.  329. 

(d)  Marriot  r.  Kinsman^  Cro.  Car. 
219 ;  TylUy  v.  Peirce,  Cro.  Car.  376 ; 
Harris  v.  Bessie,  1  Keb.  347. 

(e)  Stone  y.  Forsythy  2  Doug.  707 ; 
see  Daniel  v.  Goodttnn,  Sug.  appx. 
701 ;  Toller's  Exors.  85. 


(/)  See  Balch  v.  Wilson,  Pr.  in 
Ch.  84  ;  Henley  v.  Philips,  2  Atk.  47; 
Oke  V.  Heath,  I  Ves.  sen.  135 ;  IhUke 
of  Marlhro^  v.  Lord  Godolphin,  2  Ves- 
sen.  61 ;  Jenkin  y.  Whitehouse^  1 
Burr.  431 ;  see  (1757\ 

{g)  Sprange  v.  Barnard  (910). 

(A)  Macleroth  v.  Bacon,  5  Ves.  159. 

(i)  5  Ves.  849. 

[1764] 
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[1765-3   Still  however  it  seems,  that  in  eommou  cases  at  least,     chap.  xiv. 
the  instrument  or  act  must,  by  other  evidence,  be  shewn,  to  the       ^^•^'  '"• 


satis&ction  of  the  Temporal  Courts,  to  be  the  appointment  of  the  Proof  also  in 
party,  and  that  although  the  power  require  no  formalities.  Courts. 

[1766.]  Thus,  in  Mich  v.  Cockell  (j),  which  arose  on  the  will 
of  9k  feme  covert,  the  proof  of  her  signature  was  required  in 
Chancery,  though  the  power  mentioned  no  ceremonies.  If 
the  will  had  not  been  signed,  it  does  not  appear  what  evidence 
would  have  been  necessary  to  satisfy  the  Court  of  the  instrument 
having  been  her  act 

1767.]  This  rule  as  to  further  evidence,  and  which,  it  is  pre* 
sumed,  prevails  at  law  as  well  as  in  equity,  may  be  necessary, 
having  regard  to  the  mode  in  which  the  Ecclesiastical  Courts 
grant  probate. 

[1768.]  Thus,  where  personal  estate  was  settled  as  a  married  Probate  of  a  win 
woman  should  appoint  by  will,  attested  by  two  toitnesses,  and  in  tested. 
de£siult  of  an  appointment  upon  her  next  of  kin, — ^an  Ecclesias- 
tical Court  granted  probate  of  'an  uTiattested  will ;  but  the  will  . 
was  in  Chancery  held  to  be  of  no  force  (A) :  here,  indeed,  the 
defect  was  apparent 

[1769.]  It  appears  from  a  modern  case  (/),  that  the  Ecclesias-  Course  of  Ec- 
deal  Courts  confine  their  attention  very  much  to  the  point  of  courts.* 
determining  as  to  the  testamentary  nature  of  the  instrument, 
leaving  the  questions  as  to  the  right  of  disposition,  and  more  es- 
pecially as  to  the  construction  of  the  instrument,  to  other  Courts. 

[1770.]  Still  the  Ecclesiastical  Courts  seem  to  require  docu- 
ments to  be  produced,  to  shew  at  least  a  primd  facie  right  in  a 


(J)  9  Ves.  369;  see  1  Ves.  sen. 
156,  io  Burnett  v.  Mann;  see  also 
Sprange  t.  Barnard  (910);  Balch  v. 
WiUm^  Pr.  in  Chan.  84 ;  Heniey  v. 
PkUiju,  2  Atk.  47. 


(A)  Watt  V.  Watt,  3  Ves.  244. 

(0  Tappenden  ▼.  WaUh,  1  Phil. 
352 ;  and  see  Draper  v.  Hitch,  1  Hagf. 
Pre.  674 ;  Braham  v.  BurcJiell,  3  Ad. 
263. 


vou  U.  K  [1770] 
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CHAP.  XIV. 
SEC.  III. 


feme  covert^  to  make  a  will,  at  least  where  the  grant  of  probate 
or  administration  is  not  to  the  husband,  or  he  does  not  consent 
to  the  grant  (m). 


Prohibition.  [1771.]  Indeed,  if  the  Ecclesiastical  Courts  proceed  to  grant 

probate  of  the  will,  or  qvLOsi  will  of  a  feme  covert,  or  an  adminis- 
tration with  the  testamentary  instrument  annexed,  without  there 
being  any  authority  enabling  her  to  make  a  will,  or  to  an  extent 
beyond  her  authority,  it  seems  that  the  Temporal  Courts  will 
issue  a  prohibition  (n). 

Twds  wSsnb        [1772.]  Words  seem  to  be  usually  introduced  into  the  probate 
the  grant.  or  letters  of  administration  with  reference  to  a  feme  covert  limit- 

ing the  grant  to  what  she  had  a  right  to  dispose  of,  and  has 
actually  disposed  of;  at  least  where  the  husband  is  not  the 
grantee,  or  a  consenting  party  (o). 

[1773.]  The  probate  in  Barr  v.  Carter  {p)  appears  to  have 
been  too  extensive,  though  perhaps  not  with  reference  to  the 
point  before  the  Court. 


Defective  exe- 
cution. 


[1774.]  In  considering  the  points  above  adverted  to,  we  must 
bear  in  mind  that  in  many  cases,  although  the  formalities  are  not 
attended  to,  a  Court  of  equity  will  supply  the  defect  (2885). 


Suite  in  Eccle- 
siastical Courte. 


[1775.]  It  does  not  appear  whether,  under  testamentary  ap- 
pointments, suits  relative  to  legacies  have  ever  been  entertained 
in  the  Ecclesiastical  Courts. 


Form  of  pro- 
bate. 


[1776.]  The  probate,  or  letters  of  administration,  as  to  their 
operative  part,  would  seem  generally  to  be  conceived  very  much 
in  the  ordinary  form,  the  estate  being  treated  as  profperty,  and 


(m)  See  in  Stone  v.  Fonythy  2 
Doug.  707;  Rich  v.  Cockell,  9  Ves. 
369 ;  Toller's  Exors.  68. 

in)  See  Jenkin  v.  Whitehouse,  1 
Burr.  431 ;  and  see  Taylor  y.  Raines, 
7  Mod.  148 ;  SeammeU  v.  Wilkinson, 


2  East,  551;  Stevens  v.  Bagwell^  15 
Ves.  139 ;  Daniel  v.  Goodwiuy  Sag. 
appx.  701 ;  Toller's  Exors.  86. 

(o)  Toller's  Exors.  68. 

(p)  2  Cox,  429. 

[1776] 
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not  as  a  fund  over  which  the  party  had  a  mere  power.     Thus,     chap.  xiv. 
the  grant  speaks  of  the  deceased's  "  right,  title,  and  interest,"      ^^^-  '"• 
and  of  the  deceased  having  ^^  goods,  chattels,  and  credits,"  &c. 

[1777.]  Where  9l  feme  covert  appoints  an  executor,  it  seems  Executor, 
that  at  least  this  may  be  a  guide  to  the  Ecclesiastical  Court  in 
granting  probate  or  administration  (q). 

[1778b]  It  seems  clear,  that  as  to  an  appointment  under  a  Real  estate, 
power  over  real  estate,  it  cannot  be  necessary  to  take  out  pro- 
bate or  administration,  and  that  a  probate  or  administration,  if 
taken  out,  is  not  conclusive,  if  indeed  of  any  effect ;  the  point 
was  discussed  in  a  recent  case  (r). 


SECTION  IV. 

OF    OTHER    MATTERS   RELATING   TO   TESTAMENTARY 

APPOINTMENTS. 


[1779.]  We  may   conclude   this  chapter  by  noticing  some 
other  points  on  testamentary  appointments. 


CHAP.  XIV. 
SEC.  IV. 


as — 


I. —  Whether  an  Heir  at  Law^  being  an  Appointee^  takes  as 
a  Jhirchasery  or  by  Descent  (1780). 

2. — Of  the  Construction  of  Testamentary  Appointments. 
(a.)   General  Subject  (1785). 

(b.)  Of  the  Effect  of  a  Codicil  in  making  a   Will 
operate  upon  Powers  (1790). 


Toller's  Exore.  68 ;  (1759). 

(r)  Hume  v.  Eundelly  6  Mad.  331. 


(q)  See  Barr  v.  Cariery  2  Cox,  429 ; 
BnJuKm  T.  Burchelly  3  Ad.  263 ;  and 
ice  Be  Blahdock^  1  Hag.  Pre.  682 ; 

K  2  [1779] 
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APPOINTMENT   TO    AN    HEIR    AT   LAW. 


CHAP.  XIV. 
'  SEC. IV, 


Sir  £.  Sugden 
on  Hurst  v.  the 
Earl  of  Win- 
ckilsea. 


1. — Whether  an  Heir  at  Law^  being  an  Appointee^  takes  as 

a  Purchaser^  or  by  Descent. 

[1780.]  Sir  E.  Sugden  (a),  in  discussing  the  question  how  far 
appointments  of  a  testamentary  nature  are  deemed  in  the  light  of 
proper  wills,  observes,  that  "  the  analogy  has  even  been  carried 
^^  so  far,  tliat  a  limitation  by  will,  under  a  power,  to  the  heir  at 
^^  law  of  the  donee  of  the  power,  has  been  held  to  give  him  an 
"  estate  by  descent,"  citing  "  Hurst  y.  the  Earl  of  Winckilsea**  (ft) ; 
and  after  stating  that  it  "  was  a  very  extraordinary  decision,"  Sir 
E.  Sugden  proceeds  to  comment  upon  it  in  somewhat  severe 
terms ;  adding, — "  it  should  be  observed,  that  in  the  case  re- 
"  ferred  to,  the  power  was  reserved  to  the  person  who  made  the 
^^  settlement,  and  who  was  at  that  time  seised  in  fee,"  and  that 
'^  it  may  not  therefore  be  deemed  a  general  authority/'  and  that 
the  case  was  ultimately  compromised. 


[1781.]  In  fact  the  power  was  not  only  reserved  to  the  settlor, 
a,  feme  covert^  but  in  default  of  an  appointment  the  old  reversion  vhms 
vested  in  her^  so  that  if  there  had  been  no  appointment  the  heir 
would  have  taken  by  descent;  and  it  is  apprehended  that  this 
was  the  real  ground  of  the  decision,  and  that  there  is  no  pre- 
tence for  the  doctrine  in  the  case  of  a  mere  power,  whether 
reserved  or  given,  though  some  of  the  expressions  in  the  reports 
may  give  some  colour  to  the  idea.  In  the  marginal  note  in 
Plowden,  Lord  Majis/ield  is  represented  as  having  stated  that  the 
main  reason  for  the  ordinary  case  of  an  heir  taking  by  descent, 
though  a  nominal  devisee,  is, — "  that  a  man  cannot  give  another 
"  what  he  has  already,  for  when  he  does  so,  nihil  operatur,^^ 
This  clearly  shews  the  ground  of  the  judgment ;  indeed  in  the 
fiftli  edition  of  Burrow^s  reports,  there  is  a  note  of  the  argu- 


(a)  328. 

(6)  1  W.  Blac.  187,  2  Burr.  880; 
and  see  S.C.I  Hov.  supp.  to  Ves.  ju. 
21,  and  1  Wat.  Cop.  193,  2nd  ed. 


nom.  Hnrst  v.  Morgan ;  and  see  S.  C. 
in  Plowden,  545,  xokt^,  note  to  Paru- 
mour  V.  Yardley^  and  3  B.  C.  C.  138, 
in Hutcheson  v.  Hammond;  see  (1501). 
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ments,  in  wUch  it  was  distinctly  admitted  that  had  the  ultimate     chap.  xiv. 
limitation  been  over  to  a  stranger,  the  heir,  as  appointee,  would       ^^^'  '^' 
have  taken  as  a  purchaser.     It  seems  that  in  law  the  case  was 
treated  as  one  of  no  appointment. 

[1782.]  Even  in  the  particular  case  the  point  seems  question- 
able, and  can  scarcely  be  considered  as  settled ;  indeed  it  would 
appear  (c)  that  when  the  case  was  before  Lord  Hardwicke  he 
expressed  a  different  opinion.  The  decision  seems  to  have  been 
adopted  by  Mr.  Feame  (rf),  who  particularly  takes  the  above 
distinction ;  Mr.  Hargrave  {e)  too  has  treated  the  case  as  an 
authority. 

[1783b]  The  point  was  a  good  deal  discussed  in  the  recent 
case  of  Langley  v.  Sneyd  ( 1594) ;  but  it  was  unnecessary  to  decide 
it,  the  will  being  held  to  have  operated  not  as  an  appointment, 
but  as  a  devise  of  the  interest,  in  which  case  the  rule  of  law  as 
to  the  heir  taking  by  his  elder  and  better  title  of  descent,  is  per- 
fectly clear. 

[1784.]  It  seems  that  the  appointment  in  Hurst  v.  The  Earl 
ofWinchilsea  was  made  subject  to  certain  legacies,  &c. ;  in  an 
ordinary  case,  however,  that  occasions  no  difference  ( /*). 


2. — Of  tJie  Construction  of  Testamentary  Appointments. 

(a.)  General  Subject. 

[1785.]  That  an  appointment  by  will  under  a  general  power 
reserved  by  deed  over  real  estate  is  to  be  construed  as  a  proper 
will,  would  seem  to  appear  from  a  very  early  case  (y),  which 
arose  on  a  feme  coverfs  will,  in  Dutchj  containing  informal  limi- 
tations. 


(c)  Ho?.  Sapp.  sup. 

(<0  Rem.  76 ;  Post.  Works,  128. 

{e)  Note  2  to  Co.  Litt.  12'';   and 


see  Watk.  Cop.  sup. 
(/)  Hargr.  note,  sup. 
Of)  Bovey  v.  Smith  (1216). 
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[1786.]  In  Thrtistout  d.  Tampion  v.  Denny  {h)^  indeed,  Mr. 
Justice  Burnet,  referring  perhaps  to  both  a  limited  and  a  general 
power,  and  those  created  by  deed,  appears  to  have  thought  that 
an  appointment  by  will  was  not  to  be  construed  as  a  proper 
will  (i) ;  the  point,  however,  is  clearly  settled  the  other  way  (j). 


[1787.]  Southby  v.  Stanehouse  (A),  which  arose  on  a  limited  as 
well  as  a  general  power,  reserved  to  a  feme  covert  by  deed  over 
her  own  real  estate,  is  a  leading  case  upon  this  point  The 
doctrine  too  was  very  distinctly  laid  down  by  Lord  Hardwicke, 
in  two  other  cases  already  referred  to,  and  which,  as  before 
(1716)  observed,  are  important  authorities  upon  matters  con- 
nected with  testamentary  appointments  (/).  The  rule  too  ap- 
pears from  a  variety  of  decisions  in  which  the  cypres  doctrine 
has  been  discussed  (1560) ;  and  in  other  authorities  (m). 


Informal  limita- 
tions. 


Words  espe- 
cially adapted 
to  pojsonal 
estate. 


[1788.]  The  cases  have  generally  arisen  with  reference  to 
informal  or  unauthorized  limitations;  but  in  a  recent  case  (it) 
which  arose  on  the  will  of  a  feme  covert  made  under  a  general 
power,  the  question  was  whether  particular  words  were  appli- 
cable to  personal  estate  only,  or  included  the  reversion  of  certain 
freehold  estates,  a  life  interest  in  which  had  been  previously 
appointed.  The  case  was  decided  upon  the  ordinary  authorities. 
The  reason  appearing  in  some  books  as  to  the  favour  shewn  to 
the  heir,  may  not  indeed  strictly  apply  in  many  such  cases ;  but  as 
observed  by  Lord  Hardwicke  in  Southby  v.  Stonehouse,  with  re- 
ference to  other  points,  great  confusion  would  result  if  different 
rules  were  to  operate  in  the  two  classes  of  cases ;  and  perhaps  a 
like  favour,  which  can  only  be  manifested  in  aid  of  doubtful  dis- 
positions, ought  to  be  shewn  to  the  parties  intitled  in  default  of 
any  appointment — the  objects  originally  designated. 


(A)  1  Ca.  &  Op.  33 ;  see  (1263). 

(i)  And  see  Paulelt  v.  Pawlett,  1 
Vern.  204,  321,  2  Ch.  Rep.  288. 

(j)  See  Bud.  note  1  {\IL  2)  to 
Co.  Litt  271''. 

(*)  2  Ves.  sen.  611. 

(/)  Oke  v.  Heathy  I  Ves.  sea.  135 ; 


Duke  of  Marlbro'  v.  Lord  Godolphiny 
2  Ves.  sen.  61 . 

(m)  Wright  v.  Lord  Cadogan,  I 
Cowp.  31 ;  see  Bland  v.  Bland  (304); 
see  Phelps  v.  //ay,  Sug.  appx.  713. 

(n)  Monk  v.  Mawdsley,  1  Sim. 
286. 

[1788] 
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[1789.]  Portions  may  be  provided    for  children  out  of  per-  chap.  xiv. 

sonalty   by   a   common    marriage    settlement,    subject  to    the  ^ec.  iv. 

usual  powers  of  appointment  in  the  parents  or  the  survivor,  to  Portions  under 

be  exercised  by  deed  or  will.     An  appointment  may  be  made  [iement*of  per- 

by  will.     As  is  well  known,  there  are  different  rules  for  the  sonal  estate. 
vesting  of  portions  or  sums  arising  under  deeds,  and  portions  or 
legacies  arising  under  wills;  perhaps  it  has  never  been  deter- 
mined which  rules  would  apply  to  the  case  (o). 


(b.)  Of  the  Effect  of  a  Codicil  in  making  a  Will  operate  upon 

Powers. 

[1790.]  Questions  have  frequently  arisen  with  reference  to 
powers  as  well  as  to  interests,  how  far  a  codicil  makes  expres- 
sions contained  in  a  prior  will,  operate.  The  general  subject  is 
discussed  by  other  writers  (p). 

[1791.]  The  first  reported  case  on  powers,  appears  to  be 
Holmes  Y.  CoffhiIl{q) :— there  a  party  having  a  power  to  charge 
certain  estates,  executed  it  by  a  will;  he  then  on  a  family 
anangement  extinguished  the  power,  there  being  limited  to 
bim  a  like  power  over  other  estates;  he  afterwards  made  a 
general  codicil  on  another  point,  without  referring  to  his  new 
power;  and  it  was  held  that  the  codicil  was  not  an  execution  of 
the  new  power* 

[1792.]  Here  the  estates  were  different;  but  perhaps  (r)  the 
decision  would  have  been  the  same  had  tiie  second  power 
embraced  the  original  estates,  a  case,  however,  it  seems,  not 
likely  to  happen.  As  noticed  by  Mr.  Jarman  («),  the  report 
is  not  sufficiendy  distinct  as  to  the  precise  terms  of  the  reference 
in  the  will  ta  the  power.  Considering  that  such  a  power  is  evi- 
dently a  sort  of  continuation  of  the  old  one — what  in  fact  popu- 


(o)  See  Pawleti  t.  Pawletty  1  Vern. 
204,  and  other  books  (1786). 

[p)  1  Rob.  Wills,  2nd  ed.  393;  1 
Jar.  Pow.  Dev,  609. 


(q)  7  Ves.  499,  12  Ves.  206. 

(r)  Sug.  302. 

(«)  1  Jar.  Pow.  Dev.  623,  note. 

[1792] 
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CHAP.  XIV.  larly  would  be  called  the  same  power— every  favour  perliaps 
^^^'  '^-  should  be  shewn  in  the  construction.  It  seems  that  if  by  the 
will  the  testator  had  professed  to  execute  ^^  all  powers,"  &c., 
a  general  codicil,  not  confined  in  words,  or  attended  with  parti- 
cular circumstances,  would,  by  analogy  to  the  ordinary  decisioov, 
have  made  the  will  to  operate  in  the  same  way  as  if  the  power 
had  been  in  existence  at  the  date  of  the  will. 

[1793.]  The  question  was  discussed  in  Lane  v.  Wilkins(a)j 
upon  the  point  whether  a  codicil  should  have  the  effect  of 
making  general  provisions  in  a  will  operate  so  as  to  execute 
a  power  not  in  existence  at  the  date  of  the  will,  but  reserved 
to  the  testator  on  his  subsequently  suffering  a  recovery  to  bar 
an  estate  tail,  &c. ;  it  was  held,  it  seems,  that  the  power  was  not 
exercised.  The  case  however  was  a  very  particular  one,  and  it 
is  difficult  to  extract  any  rule  from  it  (J). 

[1794.]  The  point  was  referred  to  in  Fox  v,  Gregg  (c) ;  but  in 
the  view  taken  by  the  Court  it  was  immaterial ;  indeed  the  case 
was  of  a  very  different  nature  from  Holmes  v.  CoghtU, 

[1795.]  Another  case  on  the  subject  is  P<w£?rfZ  v.  Loxdale  {d) : — 
there  a  party  between  the  dates  of  his  will  and  of  a  codicil 
became  intitled  to  partial  interests  in  an  estate,  with  a  general 
power  of  appointment;  but  it  does  not  distinctly  appear  on  what 
ground  the  certificate  of  the  judges  proceeded,—  whether  on  this, 
that  the  will  originally  would  not  have  been  deemed  an  execution 
of  the  power-— or  that  the  codicil  was  confined  in  its  operation  by 
the  recital— or  that  the  testator's  reversion  in  fee  only  passed. 
The  case  was  a  very  particular  one. 

[1796.]  In  regard  to  Shane  v.  Cadogan(e)^  we  may  refer  to 
another  part  of  this  work  (811). 


(a)  10  East,  241. 

[h)   See  1   Rob.  Wills,  409,  and 
note,  2nd  ed. ;  1  Jai.  Pow.  Dev.  617,  n. 
(c)  Sug.  appx.  684. 


(<0  2  B.  &  A.  291 ;  and  see  Adanu 
V.  Austen^  3  Riiss.  461 . 
(<?)  Sug.  302. 

[1796] 
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CHAPTER  XV. 

m 

OF  ASSETS;  THE  STATUTES  OF  ELIZABETH;  THE  BANKRUPT 
AND  INSOLVENT  DEBTORS'  ACTS ;  TREASON,  &c. 


SECTION  I. 

AS   TO    ASSETS    UNDER    POWERS    GIVEN   TO    EXECUTORS,    &C. 

CHAP.  XY. 


SEC.  I. 


[1797.]  Perhaps  with  respect  to  no  branch  of  the  law  have  Fluctaation  of 
the  decisions  more  fluctuated,  than  those  upon  the  doctrine  of 
assets  under  devises  to,  or  pcnoers  vested  in,  executors  to  sell  for 
the  payment  of  debts.  The  question  has  been  whether  the  pro- 
ceeds should  be  deemed  legal  or  equitable  assets;  whether  in 
&ct  the  monies  should  be  considered  as  assets  in  a  Court  of  law, 
in  the  same  manner  as  the  testator's  personal  estate,  and  subject 
to  all  the  rules  of  priority  with  reference  to  different  classes  of 
debts,  or  assets  administrable  merely  or  at  least  ultimately  in  a 
Court  of  equity,  for  the  benefit  of  creditors  generally  pari  passu* 

[1798-]  Most  of  the  authorities  are  brought  together  in  Mr. 
Coj^s  note  to  Deff  v.  Deff  (a),  and  in  Mr.  Sanders^  note  to  Blotch 
V.  Wilder  ( 1808),  and  the  subject  is  discussed  by  other  writers  {h) ; 
indeed  after  the  very  elaborate  judgment  of  Lord  Camden,  in  Silk 
V.  Prime  (ISW),  perhaps  little  remained  to  be  said. 


(a)  2  P.  W.  4 15.  (6)  Toller's  Exore.  412 ;  2  Fon.  Eq.  6tli  ed.  401 . 

[1798] 
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CHAP.  XV.  [1799.]  According  to  the  old  cases,  it  would  appear  that  there 

"^^'  '•        was  no  distinction  between  devises  to  executors,  and  powers 

Old  law.  vested  in  them.     At  law  actions  were  brought  against  executors, 

and  the  proceeds  were  deemed  assets;  and  the  Courts  of  equity 
seem  to  have  followed  the  rule  of  law.  In  some  early  cases  it 
appears  to  have  been  considered  that,  under  a  contrary  rule, 
legatees  would  by  virtue  of  a  direction  to  pay  debts  and  legacies. 
Subsequent  dis-  take  together  with  the  creditors.     Subsequently  very  nice  and,  it 

tiuctioDs. 

may  be  thought  in  some  instances,  somewhat  trifling  and  ludi- 
crous distinctions  prevailed,  at  least  in  equity, — ^a  difference 
being  taken  according  as  the  interest  or  power  was  limited  to 
the  "  executors,"  or  "  the  executors  and  their  heirs,"— or  again, 
to  ^^  executors  "  as  such,  or  by  their  names,  &c., — and  between 
express  and  implied  trusts.  Afterwards  distinctions  were  taken 
between  the  case  of  the  devise  of  an  interest,  and  the  case  of 
the  creation  of  an  authority ;  but  at  this  day  it  appears  to  be 
Modem  doc*       considered  (c),  that  in  every  case  that  can  be  put,  including  that 

of  a  naked  authority  given  to  "executors"  as  such,  which  in 
Silk  V.  Prime  was  admitted  to  be  an  exception,  the  assets  are 
.   equitable. 

[1800.]  There  seems  to  have  been  a  constant  tendency  in  the 
Courts  to  extend  the  doctrine,  as  more  agreeable  to  the  natural 
principles  of  equity,  and  possibly,  too,  under  the  consideration 
that  where  the  interest  or  power  was  vested,  either  wholly  or  in 
part,  in  trustees  not  being  executors  or  not  acting  as  such,  or 
perhaps  in  one  of  several  executors,  or  in  some  other  cases,  there 
was  no  pretence  for  the  assets  being  legal.  It  may  have  been 
thought  more  rational  to  have  a  uniform  rule,  not  depending  upon 
nice  and  unmeaning  distinctions,  not  entering  into  the  minds  of 
testators,  whose  intentions  have  been  of  late  considered  as  in 
favour  of  equality.  According  to  the  doctrine  as  it  stood  at  one 
time,  having  regard  to  the  circumstance  that  the  powers  might 
determine,  and  other  matters,  it  seems  to  have  been  perfectly  acci- 
dental, whetlier  ultimately,  in  any  particular  case,  the  assets  would 
be  legal  or  equitable. 

(r)  See  Mr.  Sanders'  note,  and  Toller,  sup. ;  sec  Mr.  Fonblanque's  query,  gup. 

[1800] 
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[180L]  Some  of  the  cases  have  arisen  with  reference  to  pro-      chap.xv. 
perty  in  no  sense  in  itself  assets  at-  law, — as  copyhold  estates.        "^'  ** 


Old  cases,  too,  arose  on  feoffments  on  condition  to  sell,  the  feoffee  ^ ^^£^^^^^ 
being  subsequently  appointed  executor. 


I" 


■  t 


[1802.]  What  at  this  day  is  the  rule  at  law  may  not  be  clear ;  Legal  doctrine, 
but  if  a  Court  of  law  should  adhere  to  the  old  cases,  it  may  not 
follow  that  the  Courts  of  equity  would  not  interfere.  It  may 
peihaps  be* thought  from*  the< recent  decisions  of  Clay  v.  Willis  ((f), 
and  Barker  v.  May  (e),  or  at  least  from  the  dicta  in  those  cases, 
diat  the  old  leyal  authorities  would  at  law  be  overruled. 

[1803.3  It  may  be  proper  to  notice  more  particularly  the 
cases  which  have  occurred  as  to  powers. 

[1804.]  That  imder  a  power  of  sale  the  proceeds  were  deemed  Old  cases, 
assets,  and  that  legal  assets,  appears  from  very  old  authorities. 

[1805*]  The  point  is  mentioned  in  the  case  in  the  Year  Books^ 
in  the  Appendix  to  Sir  E.  SugderCs  work,  though  that  case  did 
not  involve  the  question.  According  to  Keilwokfs  report  (y), 
Frowidie,  Serjeant,  argued  that  when  under  a  power  of  sale  over 
land,  the  executors  had  sold  and  received  the  money,  it  should 
be  deemed  assets,  although  the  land  was  not  testamentary ;  and  his 
argument  seems  to  have  been  generally  adopted  by  the  judges. 

[1806.]  The  doctrine,  too,  may  be  inferred  from  Lord  Cokeys 
conmientary  on  Littleton  (y),  where  Lord  Coke  speaks  of  tlie 
propriety  of  devising  that  the  mesne  profits,  till  the  sale,  shall  be 
assets  in  the  hands  of  the  executors  (A). 

[1807.]  A  general  reference  to  other  old  authorities  may  be 
sufficient  (i) ;  and  we  may  then  state  more  in  detail  the  modern 
cases. 


(rf)  1  B.  &  C.  364. 

(e)  9  B.  &  C.  489. 

(/)  43^  and  see  Sug.  appx.  641. 

Is)  113»;  see  ibid,  226\ 


ih)  See  in  Silk  v.  Prime  (1811). 

(0  See  Perkins  v.  Clark,  Cro.  Eliz. 
435 ;  Geicen  v.  Roll,  Cro.  Jac.  132 ; 
Fanshaw  v.  — ; ,  Hani.  174 ;  and 

[1807J 
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Modern  autho- 
rities. 


[1808,]  In  Blatdi  v.  Wilder  (J),  Lord  Hardwicke  is  reported 
to  have  laid  down  that  ^^  monies  arising  from  the  sale  of  lands 
^^  devised  to  an  executor  for  that  purpose,  or  which  the  executor 
^^  is  empowered  to  sell,  are  legcd  assets  in  his  hands,  and  adminis- 
^^trable  as  such;"  it  does  not  appear,  however,  that  the  point 
was  discussed  or  was  material  in  the  case. 


Legacy. 


[1809.]  In  a  case  which  occurred  about  the  same  time  (A), 
there  is  a  dictum  of  the  same  learned  judge,  that  money  arising 
from  the  sale  of  a  real  estate,  was  legal  assets  only  where  the 
estate  was  sold  under  a  bare  power  given  to  sell ;  and  not  where 
the  interest  in  the  estate  passed  by  the  will  to  the  devisees,  as  it 
did  there ;  and  that  the  making  of  the  trustees  executors  could 
not  alter  the  case.  The  real  point  in  the  last  case  was  with  refer- 
ence to  a  legacy,  and  not  with  reference  to  debts.  The  question 
was,  whether  a  legacy  payable  at  twenty-one,  and  primarily 
charged  on  the  personal  estate,  was  so  far  vested  as  that  the 
deficiency  should  be  made  good  out  of  monies  arising  from 
leases,  &c.,  of  the  real  estate,  although  the  legatee  died  under 
twenty-one ;  if  the  ftmd  could  be  deemed  in  the  nature  of  per^ 
sonal  estate,  then  on  the  common  rule  the  death  of  the  legatee 
under  twenty-one  was  immateriaL  How  far  the  doctrine  as  to 
the  proceeds  being  legal  assets,  could  in  any  case  apply  with 
reference  to  legacies,  may  be  another  question  (Z). 


[1810.]  In  Foone  v.  Pinhard  (m),  which  arose  on  a  power  to 
executors  to  sell  real  estate  to  pay  debts  and  legacies,  it  appears 
to  have  been  considered  that  the  monies  were  legal  assets.  The 
particular  point,  however,  was  merely  whether  the  Statutes  then 
affecting  Roman  Catholics,  prevented  Catholic  crcfditors  claim- 
ing their  debts  out  of  the  real  estate  directed  to  be  sold ;  and  it 
was  held  that  the  creditors  could  claim,  some  stress  being  laid  on 
the  circumstance  of  the  monies  being  legal  assets.     It  does  not 


see  Vin.  "  Executors,"  225,  226,  232, 
240,  "  Prohibition,"  563,  564. 

0)  1  Atk.  420. 

{k)  Prowse  V.  Abingdon ^  I  Atk. 
484;  S.  C.  cit  Amb.  321,  in  Fomie 


y.  Pinkard, 

(/)  See  Vin.  sup. 

(m)  Or  Blount,  Amb.  320,  767,  2 
Cowp.  464. 

[1810] 
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appear  what  was  determined  as  to  the  legacies.  The  debts,  it  chap.xv. 
seems,  were  by  simple  contract  The  power  ran  as  follows : —  '^^*  '• 
^^  in  order  to  raise  money  for  these  payments,  my  estate  at  B» 
'*  must  be  sold,*'  &c. ;  ^^  to  this  end  I  do  appoint,  constitute,  and 
^^  empower  (two  persons),  whom  I  make  executors  of  this  my 
"last  will  to  sell,"  &c.  It  was  contended  that  the  proceeds 
would  become  personal  estate  to  all  intents  (241) ;  but  it  would 
seem  difficult  to  maintain  this. 

[1811.]  In  Silk  V.  Prime  (n),  which  occurred  during  the  pro-  Silk  v.  Prime, 
gress  of  the  preceding  case,  Lord  Camden,  after  a  full  review 
of  the  authorities,  held  that  under  a  power  or  direction  given 
by  a  testator  to  two  persons,  (afterwards  made  executors,)  ^^  or 
"  the  survivor  of  them,  or  his  heirsj*  to  sell,  in  order  to  pay 
debts  out  of  the  proceeds,  and  out  of  the  testator's  general  per- 
sonal estate — and  especially  as  it  was  preceded  by  a  charge  of 
the  estate  with  the  payment  of  debts — the  proceeds  were  equit- 
able assets.  It  appears  that  the  executors  were  living,  and 
being  specialty  creditors  themselves  wished  the  assets  to  be 
legaL  Lord  Camden  however  still  excepted  the  case  of  a  com- 
mon power,  observing, —  ^^  I  can  hardly  now  suggest  a  case 
"  where  the  assets  would  be  legal,  but  where  the  executor  has 
"  a  naked  power  to  sell  qua  executor :"  we  may  also  refer  on 
this  point  to  Sir  Thomas  SeicelPs  decree  in  the  same  case,  though 
his  words  are  probably  misreported. 

[1812.]  The  question  was  a  good  deal  discussed  in  Newton 
V.  Bennet  (o),  first  before  Lord  Bathurst,  and  then  before  Lord 
Tkurlow  ;  the  report  however  is  extremely  inaccurate.  In  that 
case,  under  it  seems  an  implied  power  in  executors  to  sell  to 
pay  debts,  &c,  the  assets  were  considered  equitable ;  it  would 
seem  however  that  the  sale  was  not  made  under  the  power.  A 
very  main  dispute  was  between  two  specialty  creditors,  one 
by  an  instrument  not  binding  the  heir,  and  the  other  by  an 


(»)  1  B.  C.  C.  137,  in  note  to  New-         (o)  1  B.  C.  C.  135. 
ton  r.  Bennet,  1  Dick.  384. 


[1812] 
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CHAP. XV.      instrument  binding  the  heir;  the  object  of  the  latter  was  to 
SEC  I.         ^gat  the  case  as  if  there  was  no  devise ;  consequently,  a  good 
deal  of  discussion  arose  as  to  the  breaking  of  the  descent,  &c. 

[1813.]  In  a  note  at  the  end  of  the  case,  it  is  stated  that  the 
like  decision  had  been  made  by  Lord  Hardwickej  by  Sir  J. 
Strangej  and  by  Lord  Northington^  in  three  other  cases  on  the 
same  will;  but  it  does  not  appear  whether  the  point  was  de- 
bated. 

[1814.]  Lord  Thurlaw  is  rlspresented  as  having  said,  in  Newtcm 
V.  Bennetj  that  "  in  Silk  v.  Primej  before  Lord  Camden^  he  sifted 
'<  all  the  cases  and  settled  the  pointy  that  the  circumstance  of 
^^  giving  the  real  estate  by  any  means  to  the  executor,  shall 
^^  not  occasion  the  produce  of  it,  when  sold,  to  be  applied  as  it 
'<  would  in  the  Ecclesiastical  Court;  but  it  must  nevertheless 
"  be  considered  as  equitable  assets."  These  words  are  some- 
what ambiguous,  particularly  with  reference  to  the  terms  of 
the  provision  for  sale  in  Newton  v.  Bennet ;  we  have  seen  that 
Lord  Camden  excepted  at  least  one  class  of  powers. 

[1815.]  In  a  subsequent,  and  perhaps  the  last  case  on  the 
subject  (p)  there  was  the  following  dispositioD  in  a  person's 
will : —  ^^  as  touching  all  such  real  and  temporal  estate,"  as  the 
testator  had,  ^^  I  give  and  dispose  thereof,  as  followeth :  first 
^^  my  will  is  that  my  debts  and  funeral  expences  be  paid  and 
"  discharged  by  my  executrix;  my  will  is  that  my  executrix 
"  shall  sell  three  closes,"  &c.,  **  to  pay  my  debts ; "  and  the  pro- 
ceeds, including  the  rents,  were  considered  equitable  assets. 
It  does  not  appear,  however,  whether  the  executrix  was  alive 
and  acted ;  if  such  were  the  case,  the  authority  seems  to  shew 
that  the  case  put  by  Lord  Camden^'  as  an  exception,  cannot  be 
viewed  in  that  light :  on  a  contrary  supposition,  a  trust  was  implied. 
Charge.  and  the  case  is  very  similar  to  that  of  a  charge.     That  a  Court 

of  equity  should  have  ever  interfered  under  a  charge  against 

% 

(p)  Barker  v.  Boucher^  1  B.  C.  C.  140,  in  note  to  Newton  v.  Bennet. 

[1815] 
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the  legal  rights  of  specialty  creditors  binding  the  heir,  may 
perhaps  be  thought  singular:  where  the  descent  is  broken 
immediately,  as  by  a  devise,  or  mediately  through  the  exercise 
of  a  power,  the  case  is  very  different. 

[1816.]  In  conclusion,  we  may  observe  that  there  is  much 
in  the  whole  doctrine  connected  with  this  subject,  that'  can 
scarcely  be  reconciled  with  principle :  as  to  the  authorities,  the 
old  and  modern  ones  are,  as  before  appears,  quite  opposed. 
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AS  TO   THE    PROPERTY    APPOINTED   BY  THE   DONEE  OF   A  POWER 
BEING   DEEMED   PART   OF   HIS    ESTATE    OR   ASSETS. 


CHAP.  XV. 
SEC.  II. 


[1817.]  The  subject  now  to  be  discussed,  though  relating  to  fj^"^^ "''''" 
the  law  of  assets,  is  of  a  very  different  description  to  that  last 
considered.  As  appears  in  a  former  part  of  this  work  (2),  a 
power  is  not  "  a  right,  title,  or  interest** — it  is  not  property; 
it  follows  perhaps  as  a  matter  of  course,  that  in  itself  it  is  not 
assets:  if  however  the  donee  see  fit  (1865)  (1867)  to  execute 
his  power,  thus  assuming  a  dominion  over  the  property,  it  may 
be  thenceforth  regarded  as  a  part  of  his  estate,  and  as  such 
subject,  at  least  in  equity,  to  the  claims  of  his  creditors. 


[1818.]  The  principle  seems  to  be  that  in  a  sense  the  trans^ 
action  may  be  considered  in  the  light  of, — first  an  appointment 
to  tlie  donee  himself  (988), —  and  then  as  a  gift  from  him  (q) ; 
though  in  strictness  this  could  not  take  place  where  the  appoint- 
ment is  by  will. 


Principle. 


iq)   See  2   Ves.  sen.  9,  in  Lord  Tovmsmd  y.  Windham ;  Rob.  Fraud. 

Conv.  476. 

[1818] 
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[1819.]  The  mere  avoiding  of   an  appointment   under  the 
Statute  of  Elizabeth  (r),  or  otherwise,  would  not  aid  the  ere- 
As  to  avoidance  ditors,  where   the    donee   has   no   interest    in    de&ult   of   an 

of  an  appoint-  .    . . 

ment.  appomtment. 


Power  not  as- 
sets. 


[1820.]  That  an  ordinary  power  is  not  in  itself  assets,  is  dear 
from  all  the  cases. 


As  to  a  power 
reserved. 


[1821.]  In  Lasseb  v.  Lord  ComwaUis  (s)f  it  was  observed 
that  the  Court  had  not  gone  so  far  as  where  a  man  had  a  power  to 
ridse  money,  if  he  neglected  to  execute  that  power,  to  do  it 
for  him ;  although  that  might  be  reasonable  enough  and  agree- 
able to  equity  in  favour  of  creditors  (t).  No  subsequent  case 
has  gone  to  the  extent  suggested ;  and  it  is  perfectly  dear  (ti) 
that  in  common  cases  no  such  relief  would  be  granted :  how 
far  a  power  reserved  may  in  some  cases  stand  on  a  different 
footing,  is  another  question  (1823)  (1846). 


[1822.]  Whatever  difficulty  there  may  have  been  originally 
in  rendering  the  property  appointed,  assets  of  the  donee  of  the 
power  (v),  nothing  can  be,  it  seems,  more  agreeable  to  the 
principles  of  justice;  and  it  is  perhaps  singular,  that  powers, 
although  unexecuted,  have  not  by  legislative  enactment  been 
made  assets. 


Early  cases. 


Old  dominion. 


[1823.]  The  doctrine  is  now  perfectly  established;  but  in 
two  of  the  early  cases  {w)  the  power  was  rather  a  reservation 
of  the  old  dominion,  as  was  particulai'ly  observed  by  £yre.  Lord 
C.  J.,  in  Buckland  v.  Barton  (x),  though  he  may  be  thought  to 


(r)  13  Eliz.  c.  6. 

(s)  2  Vem.  465 ;  see  (1823). 

(0  See  12  Ves.  211,  in  Holmes  v. 
CoghiU, 

(tt)  See  Harington  v.  Harie^  1 
Cox,  131 ;  Holmes  v.  Coghill  (1791). 

(v)  See  1  Atk.  560,  in  ex  parte  Cos- 
wall;  2  Ves.  sen.  7,  in  Lord  Townsend 
V.  Windham;   1  Cox,  444,  in  Kellei 


V.  Ford, 

{to)  Thomson  v.  Tovme^  2  Vern. 
319,  Pr.  in  Ch.  62 ;  S.  C.  cit.  2  Vem. 
466,  in  Lord  Comwallis^s  case,  and 
2  Freem.  266,  in  Grise  v.  Goodwin ; 
Lassels  t.  Lord  Cornwallis^  Pr.  in  Ch. 
232,  2  Vem.  465,  2  Freem.  279. 

(x)  2  H.  Blac.  138;  see  (1826). 

[1823] 
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have  gone  iii  some  respects  too  far.     If  the  powers   had  not      chap.  xv. 
been  executed  in  the  above  two  cases,  perhaps  the  creditors,  or        ^^^'  "* 
at  least  some  of  them,  might  have  been  aided  (1821). 

[1824]  Thomson  v.  Towne  appears  to  Iiave  been  in  substance 
this:— a  man  made  a  settlement  on  a  relation  to  take  effect  on 
the  settlor's  decease,  the  relation  agreeing  then  to  pay  any 
sum  not  exceeding  500/.,  as  the  settlor  should  appoint  by  will ; 
the  power  was  exercised,  and  the  money  intercepted  for  the 
benefit  of  creditors  in  general 

[1825.3  In  Lasseh  v.  Lord  Comwallisj  a  man  upon  his  mar- 
riage reserved  a  power  to  charge  3,000/.  under  the  trusts  of 
a  term;  he  exercised  the  power  in  favour  of  a  daughter,  .and 
the  money  was  deemed  to  be  assets.  It  should  be  observed, 
however,  that  the  donee  had  previously  appointed  the  sum  to 
another  person,  as  a  fund  by  way  of  indemnity;  and  there 
having  been  no  occasion  to  resort  to  the  fund  for  that  purpose, 
it  would  seem  to  have  been  considered  as  resulting  to  him 
(1517)  as  property. 

[1826.]  Between  these  two  cases,  Grise  v.  Goodwin  (y) 
occurred: — there,  on  the  marriage  of  a  man,  his  wife's  father 
settled  a  term  of  years  in  trust  for  the  man  for  life,  and  after  his 
decease,  in  trust  for  such  persons  as  he  should  appoint;  and 
10  default  of  such  appointment,  in  trust  for  his  executors  or 
administrators ;  and  the  donee  having  devised  the  term,  and  that 
without  reference  to  his  power,  it  was  held  that  the  will  operated 
as  an  appointment;  and  further,  that  the  estate  was  not  assets. 
The  doctrine  on  the  former  point  seems  to  be  contrary  to  Sir 
E,  Clere,  and  all  the  cases  (1595) ;  and  even  assuming  that  the 
will  operated  as  an  appointment,  the  fund  would  now  be  deemed 
assets.  The  Ijord  Keeper  admitted  the  case  of  Thomson  v. 
Toume  (1823),  "  but  differed  this  case  from  it,  because  there 
"  the  purchase  money  was,  upon  the  sale  of  his  estate,  once  his 


(y)  2  Freem.  204. 
VOL.  II.  L  [1826] 
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"  own  money ;  and  a  man  shall  not,  by  settling  his  own  money 
^^  in  that  manner,  defeat  his  creditors  by  making  it  no  assets." 


Later  author!' 
ties. 


[1827.]  There  is  an  earlier  case  of  Asltfield  v.  Ashfield  (z), 
where  the  limitations  and  devise  were  very  similar ;  but  the  set- 
tlement seems  to  have  been  a  voluntary  one  by  the  husband 
of  his  wife's  personal  estate,  and  the  property  was  decreed  to  be 
assets. 

[1828.]  The  cases  already  stated  cannot  be  considered  as 
having  clearly  settled  the  rule.  We  now  approach  decisions  of 
later  date,  some  of  which,  at  least,  go  to  the  full  extent 

[1829.]  Shirley  v.  Lord  Ferrers  (a)  is  a  very  leading  case, 
though  the  accounts  of  it  are  not  very  perfect;  the  appointment 
was  to  a  daughter,  and  it  seems  by  will,  of  a  sum  probably 
raiseable  out  of  land;  and  the  fund  was  decreed  to  be  assets.  It 
does  not  appear  whether  the  power  was  reserved  by  the  donee, 
or  limited  by  a  stranger  to  him.  Lord  Hardwicke  {b)  considered 
that  the  case  went  further  than  the  former  ones,  and  expressed 
his  unwillingness  to  go  beyond  it. 

[1830.]  Bainton  v.  Ward  (c)  was  the  case  of  a  power  given  (rf), 
and  not  reserved ;  the  power  was  given  by  a  post  nuptial  settle- 
ment, to  a  husband  to  charge  his  wife's  estate ;  he  exercised  the 
power  by  will,  and  the  fund  was  made  assets.  In  this  case,  there 
are  general  expressions  imputed  to  Lord  Hardwicke,  which, 
as  appears  from  Holmes  v.  Coghill,  and,  indeed,  is  clear  from 


{2)  2  Vem.  287. 

(a)  Cit.  2  Ves.  sen.  2,  &c.,  in  Lord 
Townsend  v.  Windham;  1  Atk.  560, 
in  ex  parte  Canmll;  2  Atk.  172,  in 
Baintm  v.  Ward;  3  Atk.  269,  in 
Pack  V.  Bathunt;  3  Atk.  410,  in 
White  V.  Saruom;  2  Ves.  sen.  69,  in 
Ihike  of  Marlbro*  v.  Lord  Grodolphin; 
7  Ves.  503,  in  Holmes  v.  Coghill. 

(i)  See  Lord  Toumsend  v.   Wind- 


ham^ sup,;  Kellei  v.  Ford^   1   Cox, 
444. 

(0  2  Atk.  172;  S.  C.  cit.  2  Ves. 
sen.  2,  in  Lord  Townsend  v.  Wind" 
ham;  2  Ves.  sen.  69,  in  Duke  of 
Marlbro'  v.  Lord  Godolphin ;  7  Ves. 
503,  from  R.  B.  in  note  to  Holmes  r. 
CogkilL 

{(£)    See   Harrington   v.   Harte^   1 
Cox,  131. 

[1830] 


AS  TO   APPOINTED   PROPERTY   BEING   ASSETS. 

Lord  Hardwick^s  general  decisions,  must  be  received  with  qua- 
lification ;  they  are,  probably,  errors  of  the  reporter. 
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[1831.]  A  subsequent  case,  before  Lord  Hardwicke{e\  was  LordTowmend 

_      _.  ^  1  1  1  •  1  .  V'  Windham, 

macn  discussed: — there  the  power,  which  was  to  appoint  an 
uncertain  chattel  interest  in  a  real  estate,  was  limited  to  a  tenant 
for  life,  to  take  effect  when  a  remainder  man  should  come  into 
possession ;  the  consideration,  or,  at  least,  part  of  the  considera- 
tion, was  the  relinquishment  of  a  portion  of  a  present  life  estate, 
and  the  donee  was  authorised  to  appoint  a  term  corresponding  to 
the  term  of  such  relinquishment;  and  an  appointment  by 
deed  (y ),  in  favour  of  a  daughter,  was  made  available  for  the 
creditors,  the  donee  having  been,  it  seems,  in  debt  at  the  date  of 
the  appointment.  It  was  there  argued  that  the  doctrine  applied 
to  appointments  by  will  only ;  but  it  was  held  otherwise.  The 
case  was  dedded  on  general  principles,  and  not  on  any  pecu- 
liarity as  to  the  creation  of  the  power. 

[1832.]  In  George  v.  Milbanke  (^),  the  trust  of  a  term  was  on 
a  party's  decease,  to  raise  5000/.,  to  be  paid  as  he,  by  deed 
or  will,  should  appoint,  and  in  default  of  an  appointment,  to  his 
executors  or  administrators ;  the  donee  appointed  the  whole  by 
will,  but  afterwards,  it  seems,  by  deed,  appointed  500/.  to  one  of 
the  legatees ;  subsequently  to  the  party's  death,  the  appointee  of 
the  bOOL  mortgaged  this  sum ;  and  on  a  bill  filed,  though  the 
whole  fund  was  declared  to  be  assets  of  the  donee,  this  was  to  be 
without  prejudice  to  the  mortgage.  The  decision,  however, 
would  appear  from  the  report,  not  to  have  proceeded  upon  any 
principle  peculiar  to  powers.  It  does  not  appear  whether  the  vo- 
luntary appointee  was  made  to  refund  the  amfount  of  the  mortgage. 

[1833.]  Hiraan  v.  Toye(Ji),  cited  by  Mr.  P&weUii)  and  by 


(e)  Lard  Towntend  y.  Windham,  2 
Tes.  sen.  1 . 

{/)  Pack  r.  BatJiunt,  3  Atk.  269 ; 
andsee  White  v.Santoniy  3  Atk.  410; 
Trauffhton  r.  Troughton,  3  Atk.  656, 
1  Vcs.  sen.  86. 


((f)  9  Ves.  190;  see  1  Mer.  638,  in 
Dauheny  v.  Cockhum ;  Sug.  336 ; 
and  ^''endors,  6th  ed.  630. 

(A)  1  Atk.  465. 

(t)  368. 


L  2  [1833] 
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CHAP.  XV.      Sir  E,  Suffden  (a),  appears  to  Lave  been  a  case  not  of  power,  but 
^^^'  "•        of  property. 


Lapses,  &c. 


[1834.]  It  was  argued  in  the  Duke  of  Marlborough  v.  Lord 
Godolphin  (A),  that  even  if  an  appointment  by  will  were  to  lapse 
by  the  death  of  the  appointee,  the  property  appointed  would  be 
assets ;  it  does  not  appear,  however,  that  the  case  has  occurred. 
Appointments  may,  too,  be  void  in  other  ways,  as  in  the  case 
of  gifts  too  remote,  gifts  defective  as  to  formalities,  &c,  (2833). 


A  creditor 
preferred. 


[1835.]  In  Jenney  v.  Andrews  (c),  where  a  man  had  a  power, 
by  wiU^  to  appoint  money,  he  appears  to  have  attempted,  by 
means  of  a  deed,  and  a  will  made  in  pursuance  of  it  or  at  least 
accompanying  it,  to  give  one  creditor  a  preference.  It  seems, 
however,  at  least  questionable,  whether  a  creditor  could  obtain  a 
preference  in  this  way :  where  an  appointment  by  an  instrument 
irUer  vivos  is  authorized,  it  appears  clear  that  the  donee  would,  at 
least,  have  the  same  right  of  preferring,  in  his  lifetime,  one  cre- 
ditor to  another,  which  he  would  have  with  respect  to  his  own 
property. 


Equity. 
Law. 


Equitable 
assets. 


[1836.]  The  cases  have  aU  arisen  in  equity ;  and  the  doctrine 
is  considered  (d)  as  peculiar  to  a  Court  of  equity,  and  it  might  be 
difficult  for  a  Court  of  law  to  interfere,  at  least  in  ordinary  cases ; 
but  it  may  not  thence  follow,  as  a  matter  of  course,  that  where 
the  property  is  of  such  a  nature  as  to  be  subject  to  all  descrip- 
tions of  debts — as,  for  instance,  personal  estate — the  fund  is 
to  be  deemed  equitable  assets,  so  as  for  the  creditors  to  take 
pari  passu.  The  cases  have  generally  occurred  on  personal 
estate;  but  no  discussion  has  been  found  on  this  point.  The 
property  appointed  appears,  according  to  the  authorities,  to  be 
considered  as  having,  in  a  sense,  become  the  donee's;  conse- 
quently, upon  principle,  it  might  be  expected  that  all  the  conse- 
quences of  ownership,  and  no  others,  would  follow — ^that  the 


(a)  336. 

(6)  2  Ves.  sen.  69. 

(c)  6  Mad.  264. 


(rf)  Sug.  335 ;  Rob.  Fraud.  Conv. 
476. 

[ia36] 
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claims  of  creditors  would  attach  upon  the  property  to  the  same 
extent  and  in  the  same  manner  as  with  respect  to  the  like 
description  of  property  actually  belonging  to  the  donee. 
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[1837.]    When   the   property  consists  of  freehold  estate,  it  Freeholds, 
appears   clear  {e)   that  no  creditors  can  claim  who  are  unable 
to  affect  the  freehold  property  of  the  party.     Copyhold  property,  Copyholds, 
too,  stands  upon  the  footing  of  an  ordinary  copyhold  estate. 

[1838.]    Where   the  appointment  is   by  will,    the  effect  of  Chargeofdebu. 
general  charges  of  debts,   or  general  directions  to  pay  debts, 
when  found,  must  be  considered. 

[1839.]  Where  the  appointment  is  by  act  inter  vivos,  we  must, 
as  appears  from  Ijord  Towmend  v.  Windham  (f),  refer  to  the 
decisions  on  the  Statute  of  Elizabeth  (g), 

[1840.]  In  the  discussion  of  the  subject  of  assets,  the  claims  of  ^' ^  Crown 
ordinary  creditors  alone  must  be  considered  as  referred  to;  the 
case  of  the  Crown  may  be  peculiar  on  some  points. 

[1841.]  For  instance  it  is  said,  that,  by  the  Kin^s  Prerogative,  Sir  E.  Cokei 

c&sc 

property  settled  with  a  power  of  revocation  is  subject  to  an  extent 
for  at  least  some  Crown  debts,  though  contracted  subsequently  to 
die  settlement,  and  that  notwithstanding  the  settlor  die  without 
executing  the  power,  and  it  seems  independent  of  any  question 
(1843)  (1933)  as  to  the  settlement  having  been  made  fr*audu- 
lently  (Jt),  The  cited  case,  which  did  not  it  seems  turn  on  the 
nature  of  the  office  held  by  the  party,  arose  on  a  power  of  revo^ 
cation :  the  point  might  arise  on  a  power  of  appointment  newly 
lunited,  for  instance,  on  the  usual  limitations  to  bar  dower. 


(0  See  in  Bainlon  v.  Ward  (1830). 
(/)  (1831) ;  and  see  George  v.  Mil- 
btmke  (18:12). 
{S)  13  Eliz.  c.  6. 


(h)  Sir  Edward  Cokeys  case,  Godb. 
289, 2  Ro.  Rep.  294 ;  S.  C.  cit.  Hob. 
339,  in  Lard  Sheffield  v.  Radcliffe; 
see  Jenk.  285,  pi.  19. 


[1841] 
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SECTION  III. 

OF   THE   AVOIDANCE,    UNDER   THE    STATUTE    OF   THE    13   ELIZA- 
BETH,   OF    SETTLEMENTS   AND    APPOINTMENTS. 


[1842.]  The  subject  of  this  section  may  be  noticed  under  the 
heads : — 

I.— Settlements  (1843). 
2. — Appointments  (1849). 


1 . — Settlements* 

Powereof  revo-  [1843.]  The  Statute  of  the  13th  Elizabeth  {%)  which  is  espe- 
cially directed  to  the  relief  of  creditors,  does  not,  like  the  Statute 
of  the  27th  Elizabeth  (1878)  (1903)  as  to  purchasers,  expressly 
avoid  instruments  with  provisions  of  revocation ;  but  perhaps,  in 
most  cases  at  least,  the  reservation  of  a  power  of  revocation 
would  be  deemed  a  badge  of  fraud,  since  the  settlor  thereby  in 
fact  retains  the  ownership  of  the  property ;  indeed  Lord  Hard- 
tcicke  so  lays  down  the  law  in  Peacock  v.  Monk  (J),  when  speak- 
ing of  "  cases  which  have  been  determined  without  any  difficulty," 
he  says,  "  that  if  there  is  a  power  of  revocation  in  such  a  deed, 
"  it  is  a  constant  evidence  of  fraud."  In  such  a  case  the  relief 
would  probably  be  carried  farther  than  in  ordinary  cases  of  mere 
voluntary  settlements. 

[1844.]  The  question  was  discussed  in  Hungerf<yrdy*  Earle  (k)y 
where  a  subsequent  creditor  by  bond  wished  to  avoid  a  voluntary 


(i)  C.  5. 

(J)  1  Ves.  sen.  132;  and  see  Read 
V.  Wardy  Vin.  "  Creditor  and  Bank- 
"  nipt,"  123 ;  see  Parker  v.  Sctjeanty 


Finch,  146 ;  Wiiham  v.  Bland  (296)  ; 
Lex.  Pnet.  293. 
(A)  2  Freem.  120. 

[1844] 
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settlement ;  the  power  however  was  not  a  general  one,  the  con-      chap.  xv. 
sent  of  trustees  being  requisite  (1880) ;  what  the  decision  was       ^^^'  "'• 


does  not  appear.  Trustees'  con- 

'^'^  sent. 

[1845.]  In  Tarb€u;k  v.  Marbury  (/),  a  conveyance  to  the  use  of 
the  settlor  for  life,  with  remainder  to  trustees  in  fee  in  trust  to  sell 
and  pay  all  the  settlor's  debts,  the  settlor  reserving  a  general 
power  of  mortgaging,  or  (according  to  Mr.  Raithby^s  note)  a 
general  power  of  alienation, — was  held  void  against  creditors  by 
statute  and  judgment;  indeed  the  general  trust  to  pay  (as  it 
would  appear)  all  the  debts  which  might  be  owing  at  the  settlor's 
deeease,  seems  to  have  been  almost  equivalent  to  a  general  power 
of  disposition  (m). 

[1846.]  By  analogy  to  the  decisions  (1896)  on  the  27th  Eliza-  Partial  powen. 
beik^  powers  in  form  partial,  but  substantially  full  and  general 
powers,  may  be  thought  to  render  settlements  bad,  in  the  same 
manner  as  express  powers  of  revocation  would ;  and  even  as  to 
powers  of  a  more  limited  nature,  as  powers  to  charge  sums  not 
at  all  approaching  to  the  value  of  the  estate  (n),  it  may  be  urged 
that  though  they  should  not  be  executed,  creditors  and  others 
intitled  to  relief  under  the  Statute  of  the  13th  Elizabeth^  ought, 
to  the  extent  of  the  powers,  to  be  allowed  to  substantiate  their 
claims  against  those  interested  under  the  settlement  (1821). 

[1847.]  We  may  here  notice  Garth  v.  Ersfield  (a),  where  a  Recognizance. 
question  arose  how  fax  a  settlement,  with  a  power  of  revocation, 
was  void  against  a  recognizance  acknowledged  by  the  settlor  for 
a  sum  of  money ;  it  appears  to  have  been  considered,  or  at  least 
argued,  that  the  recognizance  came  within  the  word  ^^  charge," 
in  the  clause  as  to  powers  of  revocation  in  the  27th  Elizabeth 


(/)  2  Vera.  511. 

(m)  See  Peck   v.  Parrot^    1  Ves. 
sen,  236;    and   see  Read  v.   Ward 

(1843). 


{n)  See  Bradbury  v.  Hunter  (2714) ; 
see  also  Wilke$  v.  Holme$  (2882); 
Holmes  v.  CoghUl  (1791.) 

(a)  Bridg.  22. 

[1847] 
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CHAP.  XV.      (1878) ;  however  that  may  have  been,  it  seems  that  the  Act  of 
^^^'  '"•       the  13th  Elizabeth  would  have  avoided  the  charge. 


[1848.]  We  may  also  notice  WamefordTs  case  (9),  though, 
indeed,  the  conveyance  was  made  before  the  13th  Elizabeth : — 
there,  by  force  of  a  condition,  that  on  payment  or  ^^  obtaining 
^^  an  acquittance"  for  20/.  (the  annual  value  of  the  estate  being 
100  marks)  the  feofFees  should  make  such  estates  as  the  feoffor 
or  his  heirs  should  appoint, — the  former  ownership  seems  to 
have  been  in  substance  retained;  but  still  the  Queen  was 
Wardbhip.         deprived  of  wardship,  the  conveyance  having  been  foimd  to  be 

made  not  with  a  view  to  defraud  the  Crown,  but  merely  creditors. 


2. — Appointments, 

[1849.]  We  have  seen  (1819)  that  in  ordinary  cases  the 
absolute  avoidance  of  an  appointment  under  the  Statute  of  Eli- 
zabeth^ would  be  of  no  advantage  to  creditors ;  it  may  be  dif- 
ferent where,  as  in  White  v.  Sansom  (^),  the  report  of  which 
indeed  is  somewhat  obscure,  the  estate  subject  to  the  power 
is  vested  in  the  donee. 

limited  powers,       [1850.]  In  the  above  case,  as  in  the  ordinary  cases  included 

the  estate  sub-    .  ,  .... 

ject  thereto         in  this  and  the  preceding  divisions,  the  power  was  a  general 
the^onee.      °  ^^^'    ^^^   sometimes    in    inaccurate    settlements,   a    power   is 

reserved  or  given  to  a  party  to  appoint  to  particular  objects, 
the  absolute  interest,  subject  to  the  power,  being  vested  in  the 
donee.  Thus  in  Pritchard  v.  Qiiinchant  (c),  a  wife's  estate  was 
settled  after  marriage  as  the  husband  and  wife  should  jointly 
appoint,  and  in  default  of  an  appointment,  upon  them  succes- 
sively for  life,  with  remainder  to  all  or  any  of  the  children  as  the 
husband  should  appoint  by  deed  or  will,  and  with  the  ultimate 


(h)  3  Atk.  410;  see  2  Ves.  sen.  65, 
in  Duke  of  Marlhro'  v.  Lord  Godot- 
phin ;  Sug.  330  ;  and  George  v.  Mil- 


hanke  (1832). 

(c)  (230);   see  Ingram  v.  Ingram 
(702). 

[1850] 
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limitation  to  him  in  fee ;  and  the  provision  for  the  children  was 
considered  as  depending  altogether  on  the  appointment  of  the 
husband,  though  it  was  unnecessary  to  decide  the  point  There 
is,  as  it  would  seem,  at  least  ground  to  contend  that  an  appoint- 
ment under  such  a  power  cannot  be  protected  against  parties 
who  could  claim  under  the  ultimate  limitation,  any  more  than 
if  the  power  were  a  general  one.  A  power  of  the  kind  in 
question,  may  be  thought  to  be  futile  and  nugatory. 
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[1851.]  Sometimes  (d)  the  interest  subject  to  the  power,  though 
not  originally  vested  in  the  donee,  becomes  so  by  subsequent 
conveyances;  such  a  case  may  give  rise  to  a  variety  of  con- 
siderations. 


SECTION    IV. 


OK   THE   BANKRUPT   AND    INSOLVENT   DEBTORS     ACTS. 


[1852.]  The  subjects  of  this  section  may  be  thus  treated  of: — 


CHAP.  XV. 
SEC.  IV. 


1. — Of  the  Bankrupt  Acts. 

(a.)  Am  to  the  Execution  of  Powers  hf  the  Commissioners 
or  Assignees  (1853). 

(b.)  As  to  the  Execution  of  Powers  by  the  Bankrupt 
(1865). 

(c.)  As  to  the  Extinguishment  of  Powers  (1869). 
(d.)  As  to  the  Avoidance  of  Settlements  (1874). 

2.— Cy  the  Insolvent  Debtor^  Acts  (1876). 


{d)  See   Tempest  v.  Sabine^  Sag.  appx.  679. 


[1852] 
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CHAP.  XV. 
SEC.  IV. 


1. — Of  the  Bankrupt  Acts. 

(a.)  As  to  the  Execution  of  Powers  hy  the  Commissioners  or 

Assignees. 

Sir  E.  Sugden,  [1853.]  Sir  JB.  Suffden  in  the  first  edition  of  his  work  (e)  inti- 
mated rather  a  strong  opinion  with  reference  more  particularly 
to  real  estate  and  to  powers  of  appointment — that  is,  general 
powers  and  those  vested  in  a  bankrupt  solely — ^that  the  bargain 
and  sale  of  the  commissioners  would  operate  as  a  due  execution  of 
the  powers ;  adding  that  he  believed  there  were  not  even  dicta 
on  the  subject,  but  that  he  had  seen  many  respectable  opinions 
taking  a  different  view.  Nothing  is  said  as  to  any  formalities 
required  by  the  power  being  pursued.  In  the  second  edition  if) 
Sir  E.  Sugden  expressed  himself  much  in  the  same  manner, 
referring,  however,  to  the  case  (1859)  cited  in  Lord  Toumsendy, 
Windham.  In  the  subsequent  editions  (g)  his  opinion  is  stated 
not  quite  so  strongly ;  indeed  he  there  cites  the  modern  decision 
of  the  assignees  of  Griffith  v.  Griffith  (1860)  the  other  way. 

Mr.  Priston.  [1854.]  Mr.  Preston  too  (A),  treats  the  commissioners  as  com- 

petent to  execute  general  powers  vested  in  a  bankrupt ;  as  ob- 
Limited  powers.  Served  by  him,  limited  powers  stand  on  a  different  footing. 


As  to  Sir  E. 
Sugden's  view. 


[1855.]  Sir  E.  Sugden  appears  to  have  relied  on  the  13th 
Elizabeth  (t),  as  having  enabled  the  commissioners  to  dispose 
of  property  for  such  use,  &c.,  "  which  he  (the  bankrupt),  may 
"  lawfully  depart  withal,*'  and  upon  the 21st  James  1.  (J),  direct- 
ing the  Acts  to  be  expounded  beneficially  for  creditors;  but 
upon  an  inspection  of  the  Act  of  Elizabeth  and  of  the  various 
other  Bankrupt  Statutes,  it  would  appear  that  the  words  are 
confined  to  the  estate  of  the  bankrupt  —  to  property  actually 
his ;   and  as  it  is  well  settled  that  property  over  which  a  party 


(e)  164. 

(/)  179, 

(^)  3rded.  J  87,  4th  ed.  190. 


(h)  1  Ab.  176. 
(t)  C.  7,  s.  2. 
0^  C.  19,  s.  1. 


[1855] 
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lias  a  power  is  not,  until  the  power  be  exercised,  his  estate  or      chap.  xv. 
his  property  (1817),  there  is  a  difficulty  in  making  the  words       ^^^'  '^* 
^^  depart  withal,"  operate,  whatever  might  be  the  case  under 
other  circumstances. 

[1856.]  In  considering  the  point,  it  may  be  a  circumstance,  Powers  not  as- 
though  not  a  decisive  one,  that  independent  of  the  Statutes  ^ '' 
the  creditors  could  not  reach  the  property  even  on  the  donee's 
death,  without  some  act  proceeding  from  him;  as  urged  in 
some  of  the  authorities,  express  provisions  appear  in  the  Acts  as 
to  other  kinds  of  property  or  estates,  not  in  themselves  assets, 
though  vested  by  way  of  interest  in  the  bankrupt,  as  copyhold 
estates,  estates  tail,  &c. 

[1857.]  The  extent  of  the  Acts  was  a  good  deal  discussed  in 
Hidgm  v.  fViUiaTMon  (A)  and  in  Smith  v.  Coffin  (/),  cases  in- 
deed which  did  not  arise  on  powers.  There  attempts  were  made, 
though  without  success,  to  narrow  the  meaning  of  the  words  of 
the  Statutes,  even  as  to  interests  of  the  bankrupts.  In  the  former 
case  it  was  held  that  the  contingent  interest  of  a  bankrupt  in 
monies  to  arise  from  the  sale  of  an  estate,  directed  to  be  sold  on 
his  mother's  death,  and  which  monies  were  to  be  divided  among 
her  children  living  at  her  deaths  passed  to  the  assignees ;  and 
in  the  latter  case,  that  a  right  of  action  was  transferred  as  an 
^  hereditament : "  it  is  perhaps  singular  that  any  doubt  should 
have  existed  on  either  point 

[1858.]  The  question  as  to  powers,  may  not  be  so  material  New  Bankrupt 
since  the  recent  Bankrupt  Act  (m);  but  it  may  be  proper 
shortly  to  notice  the  authorities,  which  are  not  numerous.  Sir 
E.  Suffden  (n)  treats  the  point  as  "  put  at  rest"  by  the  new 
Act;  however,  it  appears  probable  that  various  questions  on 
powers,  with  reference  to  the  Bankrupt  Laws,  still  remain  to 


(*)  3  P.  W.  132. 
(0  2  H.  B.  444. 
(m)  6  G.  IV.  c.  16,  s.  77;  and  see 


3  G.  IV.  c.  81,  8.  3. 
(fi)  4th  ed.  191. 


[1858J 
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CHAP.  XV.     be  settled ;  indeed  the  particular  provision  referred  to,  may  give 
^^^'  '^'        rise  to  many  doubts. 


The  authorities.       [1859.]  It  appears  to  have  been  held  in  a  case  before  Lord 

Kinff,  of  which  we  have  very  imperfect  accounts  (o),  that  a 
power  vested  in  a  bankrupt  to  charge  another's  estate  with  a 
sum  of  money,  in  order  to  pay  the  donee's  debts,  did  not  pass 
to  the  assignees,  and  could  not,  as  it  seems,  be  executed  by  them 
or  by  the  conmiissioners. 

[I860.]  Sir  E,  Sugden  (p)  cites  a  recent  decision  apparently 
of  a  very  similar  description  (q). 

[1861.]  From  Lord  EldorCs  expressions  in  Thorpe  v.  Good- 
all  (1865),  we  may  perhaps  view  him  as  having  considered  that 
neither  the  commissioners  nor  the  assignees  had  authority  to 
execute  a  power;  he  particularly  adverted  to  the  express  pro- 
visions introduced  from  time  to  time  in  the  Insolvent  Debtors' 
Acts  (1876).  The  V.  C,  in  Thorpe  v.  Trere  (r)  arising  on 
the  same  case,  appears  to  have  expressed  the  same  opinion. 

[1862.]  The  authorities  therefore,  so  fJEu*  as  they  go,  are  quite 
against  any  right  in  the  commissioners  or  in  the  assignees,  to 
execute  ordinary  powers  of  appointment 

[1863.]  In  such  a  case  indeed  as  Haw  v.  Whitfield  (2339), 
where  a  power  to  lease  was  given  to  a  man  ^^  and  his  assigns" 
of  a  term  limited  to  him,  there  at  least  seems  reason  to  think 
that  the  assignees  of  the  donee,  if  a  bankrupt,  could  execute 
the  power :  in  the  course  of  the  case  it  was  said  that  assignees 
were  not  assigns  of  the  bankrupt,  but  were  in  in  the  post ;  with- 


(o)  Jordan  v.  Savaye,  cit.  9  Mod. 
335,  in  Homer  v.  BendUtes;  2  Ves. 
sen.  3,  in  Lord  Toumsend  v.  Wind- 
ham; 3  Atk.  658,  in  Troughton  v. 
TrouyhUm;  and  Vin.  **  Creditor  and 


"Bankrupt,"   119,    2    Eq.   Ca.  Ab. 
"  Bankrupt,"  119,  in  Read  v.  Ward. 

ip)  187. 

{q)  Assignees  of  Griffith  v.  Griffith. 

(r)  Sug.  188. 

[1863] 
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out  entering  into  this,  however,   the  question  is,  whether  the      chap.  xv. 
words  do  not  mean  the  owners  for  the  time  being  of  the  term.  ^^^'  '^- 


[1864.]  In  regard  to  powers,  conditions,  or  clauses  of  revo-  Powers  of  revo- 
cation or  of  redemption,  as  in  the  cases  which  have  arisen  with 
reference  to  an  attainder  for  treason  (1919),  it  would  seem 
tbat  even  supposing  from  any  circumstance,  tlie  settlements 
not  to  have  been  bad  as  against  the  assignees  (1874),  the 
commissioners  were  competent  under  the  21  James  I.  («),  to 
depute  others  to  perform  the  "  condition  or  power  of  redemp- 
^'tion;"  and  that  whether  the  act  to  be  performed  were  per- 
sonal or  not. 


(b)  As  to  the  Execution  of  Powers  hf  tlie  Bankrupt. 

[1865.]  In  Thorpe  v.  Goodall  (t)  an  estate  stood  limited  to 
the  use  of  a  bankrupt  for  life,  with  remainder  to  such  uses  as 
he  should  by  deed,  will,  &c.,  appoint,  and  in  default  of  an 
appointment  to  the  use  of  the  heirs  of  his  body ;  and  upon  a 
bill  being  filed  to  compel  the  bankrupt  to  execute  the  power. 
Lord  Eldon  —  without  determining  whether  the  power  was 
extinguished  (1871),  or  could  be  exercised  by  the  commis- 
sioners, assignees,  or  bankrupt,  or  whether  the  property  would 
be  assets  (1817),  in  the  event  of  the  bankrupt  being  compe- 
tent to  exercise,  and  actually  exercising  the  power — decided 
that  the  Great  Seal  had  no  authority  to  direct  the  bankrupt 
to  concur  in  executing  a  power,  any  more  than  in  doing  any 
other  act  with  reference  to  the  commission — that  on  general 
principles  the  bankrupt  could  not  be  compelled  to  better  the 
tide  of  the  assignees  (i^).  It  was  stated  that  Lord  Alvanley  had 
incidentally  expressed  a  different  opinion. 


(«)  C.  19,  s.  13;  see  s.  70  of  the         (0  17 Ves. 388,460,1  Rose, 40, 270. 


present  Bankrupt  Act. 


(u)  See  1  Cooke,  294. 

[1865] 
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CHAP.  XV.  [18660  Under  the  present  Bankrupt  Act  (r),  the  Chancellor 

sKc.  IV.       jjjjs  authority  to  direct  the  bankrupt  to  concur  in  conveyances  in 


i^ew  Bankrapt    certain  cases;  but  the  clause,  if  intended  to  apply  to  the  case 

of  powers,  appears  to  be  very  untechnically  framed  for  that 
purpose. 

Power  to  ap-  [1867.]  In  Jenney  v.  Andrews  {w)^  where  the  power  was  to 

appoint  money  by  mU  (a  kind  of  power  which  might  present 
difficulties  under  the  present  Act),  the  donee  made  an  appoint- 
ment by  will — then  became  bankrupt — ^and  before  lus  death, 
obtained  his  certificate;  and  it  was  held,  that  the  assignees 
had  no  claim — that  the  fund  only  became  assets  (1817)  at  die 
bankrupt's  death,  at  which  period  he  had  obtained  his  cer- 
tificate. 

[1868.]  Under  a  power  exerciseable  by  an  instrument  inter 
vivosy  the  same  principle  might  in  certain  cases  apply  to  an 
appointment  made,  by  such  an  instrument,  after  the  bankrupt 
should  have  obtained  his  certificate. 


(c)  As  to  the  Extinguishment  of  Powers. 

[1869.]    As   observed  by   Sir  E.  Stigden  (jr),   and   by  Mr. 
Preston  (y),  the  general  effect  of  the  bargain  and  sale,  or  assign- 
ment, seems  to  be  that  of  an  alienation  (3149)  by  the  bankrupt 
Wording  of  the  This  may,  however,  perhaps  depend  more  upon  the  words  of  the 

Statutes  {z)y  than  upon  the  effect  of  the  assurances  as  resulting 
merely  from  the  "  operation  of  law  (a)."  Since  now  the  assig- 
nees are  authorized  to  execute  certain  powers,  the  effect  may  be 
different,  at  least  in  some  cases.  The  authorities  upon  the  point 
are  not  numerous. 


{v)  S.78,andsee3G.IV.  c.81,s.4. 
(w)  6  Mad.  264. 
(x)  168,  note, 
(y)  1  Ab.  176. 


{z)  Sec  particularly  13  Eliz.  c.  7, 
8.  2;  21  Jac.  I.  c.  19,  s.  12 ;  and  see 
s.  63,  64,  65,  &c.,  of  the  present  Act. 

(a)  Sug.  61. 

[18693 
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W  71. 

(c)  Sug.  188;  and  see  Thorpe  v. 
GaodaH  (1866), 


(d)  Doe  d.  Coleman  y.  Britain^  2 
B.  &  A.  93. 

(e)  I  Cox,  186. 

[1873] 


[1870.]  The  question,  with  reference  to  a  power  of  reyocation,      chap.  xv. 
seems  to  have  been  discussed  in  an  Anonymous  case  in  Lqjffi  (ft),  ' 

which,  however,  it  is  not  easy  to  understand : — an  estate  appears 
to  have  been  settled,  but  by  whom  is  not  stated,  to  the  use  of  a 
wife  for  life,  then  to  a  husband  (the  bankrupt)  for  life,  then 
to  their  issue,  with  the  ultimate  limitation  to  the  husband  in  fee ; 
subject  to  a  power  of  revocation,  vested  in  the  husband,  on  some 
contingency  of  survivorship  which  had  not  taken  place  at  the 
time  of  the  bankruptcy,  but  which,  it  seems,  afterwards  hap- 
pened;   the  wife  was  dead,  without  issue,  so  that  the  estate 
was  wholly  the  bankrupt's ;  and  the  Court  seems  to  have  treated 
the  power  at  an  end. 

[187L]  In  Thorpe  v.  Frere  (c),  where  an  estate  stood  limited 
to  the  use  of  a  bankrupt  for  life,  with  remainder  to  such  uses 
as  he  should  appoint  by  deed,  will,  &c.,  and  in  default  of  an 
appointment,  to  the  use  of  the  heirs  of  his  body, — it  would 
seem  to  have  been  decided,  that  the  bargain  and  sale  of  the 
commissioners  conveyed  a  fee  simple  discharged  from  the 
pomrer. 

C18720  And  in  a  recent  caBe(ef),  where  an  estate  had  been 

limited  to  the  usual  uses  (including  a  power  of  appointment) 

to  bar  dower, — it  was  held,  that  an  appointment  executed  after 

an  act  of  bankruptcy,  was  overreached  by  a  subsequent  bargain 

and  sale  of  the  bankrupt's  estate;  and  that,  consequently,  the 

bankrupt's  assignees  could  recover  against  his  appointee.     The 

Court  treated  it  as  perfectly  clear,  that  the  power  was  at  an  end 

by  the  bankruptcy, — that  is,  as  it  seems,  having  regard  to  the 

execution  subsequently  of  the  bargain  and  sale,  which  to  a  certain 

extent,  at  least,  has  a  retrospective  operation  (1456),  so  as  to 

avoid  meme  acts  of  the  bankrupt. 

[1873.]  We  may  here  notice  the  case  of  Moling  v,  H%ll{e)  : — 
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CHAP.  XV.      on  a  marriage  an  estate,  probably  the  wife's,  was  settled  on  tlie 
^^^-  '^'        husband  and  wife  successively  for  life,  with  remainder  to  the 
children, — the  ultimate  limitation  not  appearing, — with  a  power 
vested  in  the  husband  and  wife  jointly,  without  the  intervention 
of  trustees,  to  revoke  the  old  uses  and  appoint  new  ones,  it  not 
being  stated  whether  or  not  new  lands  were  to  be  bought;  the 
settlement  contained  a  proviso  that  in  case  the  husband  should 
become  bankrupt,  or  should  suffer  any  losses  in  trade,  by  means 
of  which  his  interest  under  the  settlement  should  be  liable  to 
be  affected,  the  limitation  to  him  for  life  should  cease,  and  the 
estate  should  go  to  trustees  during  his  life  for   the   benefit  of 
the  wife  and  children. — Upon  a  sale  under  the  power,  it  was 
objected  by  a  conveyancer,  that  in  the  event  of  there  having 
been  any  secret  act  of  bankruptcy,  &c.,  the  life  estate  had  been 
forfeited,  and  the  power  extinguished  (3157) ;  but  several  other 
gentlemen  concurred  "  in  thinking  the  objection  groundless." — 
The  Master  having  reported  in  favour  of  the  title  on  a  bill  for 
a   specific  performance,    no   exceptions   were   taken ;   but  the 
question  came  before  Lord  Thurlow  as  to  costs :  he  stated  that 
"  there  was  no  ground  for  the  objection,"  and  made  the  pur- 
chaser pay  the  costs  of  the  plaintiffs. — It  does  not  appear  on 
what  ground  Lord  Thurlow  went, — whether  he  relied  on  the 
invalidity  of  the  proviso,  or  proceeded  on  the  fact  of  there  being 
no  proof  of  its  having  taken  effect,  or  on  the  idea  that  if  it  had« 
the  limitations  would  still  be  subject  to  the  power  of  revocation 
and  new  appointment     In  ordinary  cases  of  alienation,  the  old 
estate  remains,  but  in  a  different  person :  here  the  old  estate 
was  to  cease,  and  a  new  estate  to  rise  up,  which  it  might  be 
meant  should  be  subject  to  the  power.     ^Flie  objection  seems 
to  have  been  urged  on  a  passage  in  Coke  on  Littleton  (f)^  as 
to  the  effect  of  a  fine,  &c.     A  material  point  perhaps  was  to 
shew  that  the  power  was  appendant,  or  inseparably  annexed  to 
the  original  life  estate.     If  the  proviso  was  good,  the  assignees 
on  bankruptcy  would,  so  far  as  appears,  have  ceased  to  have 
any  interest. 


(/)  237*. 

[1873] 
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SEC.  IV. 

(d.)  As  to  the  Avoidance  of  Settlements* 

[1874]  Assignees  of  bankrupts  appear  not  to  be  purchasers, 
80  as  to  claim  the  benefit  of  the  27th  Elizabeth  (^),  as  to 
assurances  in  their  nature  voluntary,  or  containing  claases  of 
revocation  or  powers  of  appointment;  but  it  seems  that  such 
assurances  may,  at  least  in  certain  cases  (1008),  be  void  as 
against  them,  under  the  13th  Elizabeth  (A),  or  under  the  Bank- 
rupt Acts  (i ),  even  though  they  may  not  be  such  as  to  be  acts 
of  bankruptcy.  The  form  of  the  bargain  and  sale,  or  of  the  Form  of  bar- 
assignment,  may,  in  such  cases,  require  attention.  ^^  ^^  '*^' 

[1875.]  In  Jermey  v.  Andrews  (1835),  perhaps  part  of  the 
fund  was  originally  the  donee's;  if  so,  though  the  power  to 
appoint  was  by  will  only,  it  might,  it  seems,  be  considered 
Aaudulent 


2. — Of  the  Insolvent  Dtbtor^  Acts. 

[1876.]  This  division  is  intimately  connected  with  the  last. 
Perhaps  it  may  be  sufficient  to  observe,  that  provisions  with 
relation  to  powers  in  Acts  for  the  relief  of  insolvent  debtors,  are 
of  much  older  date  than  the  Acts  cited  by  Sir  £.  Sugden  ;  they 
are  to  be  found  in  an  Act  of  tike  21st  George  XL  (j),  of  which 
an  abstract  only  appears  in  the  Statute  Books, — and  perhaps 
earlier :  by  a  subsequent  Act  of  the  same  reign  (k)  the  assignees 
were  empowered  "  to  execute  any  trust  or  power  vested  in  or 
"  created  for  the  use  or  benefit  of  such  prisoner ; "  and  (Z)  they 
vere  further  expressly  empowered  to  execute  certain  leasing 
powers. 


(y)  C.  4  ;  (1878).  I       0")  C.  31 


(k)  28  G.  II.  c.  13,  s.  3. 

(OS.  8. 


(A)  C.  5;  (1843). 

(t)  1  J.  I.  c.  15,  s.  5;  aod  see  the 
73  s.  of  the  present  Bankrupt  Act. 
VOL.  II.  M  [1876] 
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THE    INSOLVENT   DEBTORS'    ACTS. 

[1877.]  It  would  be  endless  to  refer  to  the  numerous  Acts 
which  have  from  time  to  time  been  passed  with  reference  to 
insolvent  debtors.  The  particular  provisions  as  to  powers,  in 
the  existing  Act  (m),  appear  to  be  sections  22  and  72,  though 
other  clauses  bear  on  the  point. 


CHAP.  XV. 
SEC.  V. 

Object  of  the 
Act. 


SECTION  V. 

OF   THE   AVOIDANCE    UNDER   THE    STATUTE    OF   THE   27    ELIZA- 
BETH,   OF   SETTLEMENTS   WITH    POWERS    OF    REVOCATION. 


[1878.]  The  general  object  of  the  fifth  section  of  the  27th 
Elizabeth  (n),  was  to  render  an  assurance  containing  a  clause  of 
revocation  reserved  to  the  settlor-— or  in  other  words  a  nominal 
settlement,  the  settlor  remaining  substantially  the  owner — void  as 
against  a  subsequent  purchaser,-^ thus  with  respect  to  the  subse- 
quent purchaser  putting  the  assurance  out  of  the  way,  as  if  it 
had  never  been  made. 


[1879.]  We  may  consider  the  subject  under  several  heads. 

1. — As  to  Clauses  of  Revocation  to  take  effect  only  toith  the 
Consent  of  others  ( 1 880). 

2. — As  to  Clauses  of  Revocation  to  take  effect  on  t/ie  Payment 
of  Moneys  Sfc  (1889), 

3.— >^5  to  Clauses  of  Revocation  to  take  effect  at  a  future 
Time,  or  by  WiUy  or  with  reference  to  a  Remainder  or 
a  Reversionary  Interest  (1892). 

4. — As  to  Partial  Powers  (1896). 
5. — General  Observations  (1902). 


(m)  7  G.  IV.  c.  57. 


I      (n)  C.  4. 


[1879] 
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8FC.  V, 


1. — As  to  Claitges  of  Revocation  to  take  effect  only  with  the  Consent 

of  others. 

[1880.]  The  Statute  speaks  of  a  clause  of  revocation,  &c., 
"at  his  or  their  (the  grantors')  will  or  pleasure ;"  and  upon  these 
words  questions  have  sometimes  arisen  how  far,  if  the  power 
requires  the  consent  of  a  third  person  to  be  obtained,  the  case 
is  within  the  Statute.  In  regard  to  this,  as  observed  by  Mr. 
Powell  {q\  the  question  is,  whether  the  consent  be  required  as  a 
hm&  fide  check,  or  whether  it  be  merely  colourable :  it  is  impos- 
sible to  lay  down  any  general  rule ;  each  case  must  depend  on 
its  own  circumstances. 

[1881-3  The  point  appears  to  have  been  first  mentioned  in 
BuUock  V.  Thome,  as  cited  in  Twyn£s  case  (/?) :  there  it  is  said 
generally  that  if  a  grantor  reserve  a  power  of  revocation  with 
the  consent  of  another,  it  is  within  the  Statute.  The  same  dio 
/tais  cited  in  other  cases  (9). 

[1882.]  In  Ijavender  v.  BJachstone  (r),  it  seems  to  have  been  Wife's  father, 
held,  though  the  reports  are  very  obscure  and  there  were  other 
drcumstances,  that  the  consent  of  a  wife's  father  was  not  a  suffi* 
cient  check. 

[1883.]  The  question  was  discussed  in  Lord  Banbvn/s  case  [s)^ 
where  the  power  of  revocation  was  to  be  exercised  with  the  con- 
sent of  the  settlor's  wife,  and  three  trustees  her  friends ;  the 
Lord  Chancellor  held  the  case  not  to  be  within  the  Statute,  tak- 
ing diis  distinction, — "  that  if  a  man  reserves  such  a  power  with 
''  the  consent  of  J,  5.,  who  is  his  own  relation,  or  one  that  may  be 
*^  supposed  to  be  at  his  command,  that  shall  be  fraudulent  within 


(0)  333. 

(p)  3  Rep.  82^. 

(9)  The  case   of  St*  Saviour's  in 
S<nahwark,  Lane,  22 ;  Garth  v.  JErs- 


fdld,  Bridgm.  23. 

(r)  3  Keb.  626,  2  Lev.  146. 

(a)  Or  Bisco  v.  Earl  of  Banburi/,  2 
Freem.  8,  1  Ch.  Ca.  287. 


M  2  [1883] 
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CHAP.  XV. 
8EC.  y. 


<^  the  Statute ;  but  if  it  be  with  the  consent  of  others,  as  here  it 
^^  was,  of  his  wife's  friends,  who  cannot  be  supposed  to  consent 
Wife's  friends.    "  but  upon  very  good  grounds,  there  it  will  not  be  fraudulent" 

It  is  not  very  easy  to  collect  the  real  facts  of  this  case;  the 
settlement  which  contained  the  power  of  revocation  seems,  how- 
ever, to  have  been  a  voluntary  one,  and  therefore  according  to 
the  present  doctrine  (f),  overreachable  without  reference  to  the 
power. 


BuUer  v. 
Waterhouse. 


Wife's  rela- 
tions. 


[1884.]  In  a  case  which  occurred  about  the  same  period  (u),  a 
woman's  estate  was  settled  by  her  and  her  husband,  in  considera- 
tion of  the  marriage  of  their  son,  on  the  father  and  mother 
successively  for  life,  with  remainder  (after  interests  which  deter- 
mined) to  the  son  in  fee,  subject  to  a  power  reserved  to  the  father 
or  the  mother  with  the  consent  of  four  persons  (relations  of  the 
son's  intended  wife,  and  named  on  tlie  part  of  her  and  the  son), 
or  the  survivors  or  survivor  of  them,  or  the  executors  or  adminis- 
trators of  the  survivor,  to  revoke  the  uses ;  the  mother,  having 
survived,  sold ;  and  it  was  solemnly  determined  that  the  case  was 
not  within  the  Statute.     It  was  observed  that  in  the  case  (1881) 
noticed  in  Ticj/ne's  case,  the  consenting  party  must  have  been 
the  settlor's  nominee,  and  at  his   devotion.     It  would  rather 
appear  from  Keble^  that  in  the  principal  case  other  lands  were  to 
be  purchased  with  the  proceeds  of  the  sale ;  so  that  in  this  view 
the  provision  was  very  similar  to  the  modern  power  of  sale  in- 
serted in  settlements. 


Powers  of  sale 
and  exchange — 
modern  form. 


[1885.]  The  present  practice,  indeed,  according  to  the  mode 
adopted  in  Mr.  BootKs  time  (a),  is  to  give  the  power  to  the 
trustees  with  the  consent  of  the  tenants  for  life,  the  trustees 
receiving  the  money ;  though  with  reference  to  the  operation  of 
the  Statute  of  Elizabeth^  it  may  be  thought  not  very  easy  to 
distinguish  the  two  cases :  for  admitting  that  a  power  reserved  to 
the  grantor,  to  be  exercised  with  the  consent  of  a  creature  of  his. 


(0  Sug.  Vend.  6th  ed.  617,  &c. 
(1902). 

(«)  BuUerv.  Wa(erhmsei  T.  Jo.  49. 


3Keb.  751,840,858. 

(a)  1  Coll.  Jur.  426,  and  Op.  at 
end  of  Shep.  Touch. 

[1885] 
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would  be  within  the  Statute,  it  would  seem  that  a  power  given  to      chap.  xv. 
a  creature  of  his,  to  be  exercised  with  his  consent,  would  be        ^^^'  ^- 
equally  within  the  Statute.     But  it  appears  to  be  perfectly  clear 
that,  whether  the  proceeds  are  expressly  directed  to  be  laid  out 
or  not,  a  power  reserved  to  the  grantor  with  a  bond  fide  check, 
is  not  within  the   Statute,  which  evidently  contemplates  those 
cases  only  where  the  estate  still  remains  in  substance  his.     In 
considering  the  bona  fides  of  the  check,  the  situation  in  life  of 
the  parties  whose  consent  is  required  may  have  weight     At  this 
day  a  provision  g^uarded  simply  by  the  check  of  the  concurrence 
of  trustees  (461),  without  directions  as  to  the  application  of  the 
proceeds,  is  not  very  usual;  without  reference  to  other  objec- 
tions, it  is  very  difficult  for  trustees  in  such  cases  to  know  under  Trustees' dis- 
what  circumstances  they  would  be  justified  in  consenting  (749). 

[1886.]  The  provision  in  Doe  v.  Martin  (ft),  referred  to  by  Sir 
£.  Suffden  (c),  was  in  fact  at  least  as  strong  as  the  common 
settlement  power  of  sale;  the  point  could  admit  of  no  doubt;  it 
was  not  argued* 

[1887.]  In  Bennett  v.  Fade  (916),  the  deed  of  revocation  was 
required  to  be  attested  by  three  individuals,  their  executors, 
administrators,  or  assigns ;  and  it  was  considered  that  a  convey- 
ance for  valuable  consideration  would  have  been  good,  though 
there  should  have  been  in  existence  no  representatives ,  of  the 
parties,  or  though  the  persons  required  to  attest  should  have 
refused  to  attend.  Here  the  check  was  not  intended  to  be  a 
nominal  one.  It  was  unnecessary  to  decide  the  point;  indeed 
die  settlement  was  a  voluntary  one. 

[1888.]  It  would  it  is  conceived  be  unsafe  in  practice,  on  the  Wife's  consent, 
settlement  of  a  husband's  estate,  to  rely  simply  on  the  check  of 
bis  wife's  concurrence  as  sufficient  to  take  the  case  out  of  the 
Statute,  so  as  to  prevent  him  selling  alone  {d);  besides  that 


(&)  4  T.  K  39.  \      (d)  See  Maling  v.  Hill,  1  Cox, 

(r)  417.  I  186. 

[1888] 
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CHAP.  XV.      admitting  the  case  would  not  be  within  the  Statute,  the  check  is 
^^^'  ^'       very  unsatisfactory. 


Conditions. 
Mort^ges, 


2.  —  As  to  Clauses  of  Revocation^  to  take  effect  on  the 

Payment  of  Money ^  8fc. 

[1889.]  The  Act  applies  to  strict  conditions  enabling  a  grantor 
to  resume  an  estate,  equally  with  powers  of  revocation.  There 
is  an  express  exception  (e)  of  bond  Jidje  mortgages,  though  per-> 
haps  more  for  the  sake  of  caution,  than  as  of  necessity.  In 
one  sense,  conditions  or  powers  depending  on  the  payment  of 
money,  or  on  the  performance  of  acts  not  controuled  by  others, 
may  be  said  to  be  performable  or  exerciseable,  at  the  will  and 
pleasure  of  the  grantor;  but  having  regard  to  the  object  of 
the  Act,  this  is  not  the  natural  meaning  of  the  words.  The 
exception  referred  to,  appears  to  embrace  all  bond  fide  mort- 
gages, whatever  the  amount  secured  may  be;  indeed  as  in 
equity,  subject  to  the  mortgage,  the  mortgagor  remains  owner, 
if  there  be  little  secured,  the  purchaser  cannot  in  general  be 
much  damnified. 


[1890.]  As  to  settlements,  &c.,  revocable  on  the  pajrment  of 
a  certain   sum,  in  considering   the  amount  which  will  prevent 
the  operation  of  the  Statute,  we  must,  it  seems,  look  to  the  re- 
Nominal  sums,    lative  value,  &c ;    a  nominal  consideration  is  of  course  out  of 

the  question  (y) :  the  case  of  substantial  sums  is  different  (^). 


Substitution  of 
estates. 


[1891.]  As  a  clause  of  revocation  is  not  within  the  Statute, 
where  its  taking  effect  is  made  to  depend  upon  the  payment 
of  a  substantial  sum,  so  clauses  of  revocation  to  operate  on  the 
substitution  of  other  estates,  or  securities  of  a  corresponding 
value  (461),  are  not  embraced  by  the  Statute  (A). 


{e)  S.  6. 

(/)  See  DatM  Griffin  v.  Stanhope 
(1891) ;  and  Bennefs  case  (1891). 

(y)  See  the  case  of  St,  Saviour's  in 
Soulliwarkt  LanCy  22. 


(h)  See  Sennet's  case,  cit  in  Lord 
Banbury's  case,  2  Freem.  8;  and 
Dame  Griffin  y.  Stanhope,  Cio.  Jac. 
455. 

[1891] 
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3- — As  to  Clauses  of  Revocation  to  take  effect  at  a  future 
Time,  or  by  Will,  or  vnth  refererwe  to  a  Remainder 
or  Reversiofiary  Interest, 

[1892.]  In  an  Jnonymous  case  cited  in  several  authorities  (i),  Future  power, 
it  was  held  that  the  Statute  applied  where  the  power  of  revo- 
cation was  reserved  to  be  executed  at  a  future  day,  and  the 
period  of  revocation  had  not  arrived  (383) ;  it  is  added  however 
m  Bvttock  V.  Thome,  that  the  second  purchaser  could  not  enjoy 
the  land  until  that  period ;  it  seems  clear,  too  ( j*),  that  the  settlor 
must  outlive  the  period. 

£1893.]  Where  the  power  of  revocation  is  to  be  exercised  Power  exercise- 

ftble  bv  will 

by  will  simply  (A),  and  not  by  an  instrument  inter  vivos,  there 
may  be  reason  to  think  that  on  a  like  principle  the  Statute  would 
apply. 

[1894.]  Cases  may  occur  where,  though  the  power  is  exer-  Powers  over  re- 
dseable  at  once,  it  still  operates  upon  a  remainder  only. 

[1895.]  Thus,  an  estate  might  be  settled  on  marriage  on  the 
husband,  the  settlor,  for  life,  then  on  the  wife  for  life,  then  on 
the  sons  successively  in  tail,  then  to  such  uses  as  the  settlor 
shauld  appoint,  and  in  default  of  an  appointment,  on  the  daugh- 
ters, &c;  a  subsequent  sale,  besides  passing  the  settlor's  life 
estate,  would  operate  on  the  remainder,  subject  to  the  interests 
of  the  wife  and  sons,  but  would  leave  those  interests  unaffected. 
Here  the  power,  though  in  the  shape  of  a  power  of  appointment, 
is  substantially  a  power  of  revocation  (282). 


(t)  In  Bullock  V.  Thomcy  Moo.  618 ; 
in  Twyne^g  case,  3  Rep.  82 ;  and  in 
GariA  r.  Enfeildj  Bridgm.  23 ;   see 


Lavender  v.  Blackstone  (1882). 
(j)  Atherley  on  Settlements,  255. 
{k)  See  Adney  v.  Fields  Amb.  654. 


C1895]. 


168  STATUTE   OF   27   ELIZABETH. 


CHAP.  XV. 
SEC.   V. 


4. —  As  to  Partial  Powers. 

[1896.]  As  observed  by  Mr.  Powell  ( I ),  and  by  Sir  E. 
Suffden(m)i  a  power  substantially  tantamount  to  a  power  of 
revocation,  although  not  literally  such,  is  within  the  Statute. 
Thus,  powers  of  charging  to  a  great  extent  (1421),  and  powers 
of  leasing,  without  rent  or  at  low  rents,  may  in  certain  cases 
be  the  means  of  avoiding  a  settlement 

[1897. J  In  Lavender  y,  Blachstone  (n),  it  would  appear  to  hare 
been  held  that  the  reservation  of  a  power  of  leasing  for  ninety- 
nine  years,  with  or  without  a  rent,  brought  the  case  within  the 
Statute. 

[1898.]  But  we  must  distinguish  those  powers,  to  create 
partial  interests,  which  having  regard  to  the  value  of  the 
estate  cannot  in  any  sense  be  deemed  absolute  powers  of  revo- 
cation. 

[1899.]  The  case  usually  cited  (o)  to  shew  that  such  powers 
are  not  within  the  Statute,  is  Jenkins  v.  Keymis  (/?),  where  a  power 
of  charging  an  estate  with  2,000/.,  was  limited  to  a  prior  tenant 
for  life,  who  retained  his  estate ;  and  he  and  his  son,  who  was 
tenant  in  tail  in  remainder,  made  a  mortgage  in  fee;  and  the 
mortgage  was  held  to  be  not  a  good  execution  of  the  power. 
Statute  coniiDed  or  Otherwise  valid.  It  may  be  observed,  however,  that  the 
served.  operation  of  the  Statute  under  the  particular  clause  in  question, 

seems  to  be  confined  to  powers  reserved  to  grantors.  Possibly, 
too,  the  father  may  have  been  a  purchaser  of  the  power.  There 
were  also  other  reasons  (1907)  which  may  have  prevented  the 
mortgagee  deriving  any  benefit  from  the  Statute. 


(0  3tJ7. 
\m)  417. 

(n)  3  Keb.  526,  2  Lev.  146;  see 
Hard.  398,  in  Jenkins  v.  Keymis;  and 


see  Perkins  v.  Walker^  I  Vem.  97. 

(o)  Powell,  335;  Sug.  417. 

(;t;)  Hard.  395,  and  other  books 
(1224);  see  (1907). 

[1899] 
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[1900.]  With  respect  to  the  point  above  noticed,  as  to  the      chap.  xv. 
operation  of  the  Statute  under  the  particular  clause  in  ques-        ^^^'  ^' 
tion  (?),  — if  a  party  were  to  make  a  settlement  on  marriage  powcr  limited 
limitiiig  an  absolute  power  of  revocation  and  new  appointment  to  a  stranger, 
to  a  perfect  stranger,  perhaps  under  the  general  provisions  of 
the  Act,   the  settlement  would  be  deemed  substantially  a  set- 
tlement on  the  stranger,  and  therefore  a  voluntary  one,  and  as 
such  void  against  a  future  purchaser, 

[1901.]  If  a  power  were  reserved  to  create  a  mortgage  in  fee,  Power  to  mort- 
thoagh  simply  to  raise  a  small  sum  in  comparison  with  the  ^*^* 
value  of  the  estate,  and  the  formalities  of  the  power  should  not 
be  complied  with,  possibly  the  case  might  be  held  to  be  within 
the  Statute,  at  least  to  support  a  mortgage  made  not  beyond  the 
extent  of  the  power :  there  might  be  more  difficulty  if  a  term 
of  years  only  were  authorized  to  be  created,  at  least  if  the  mort- 
gage should  be  made  in  fee. 


5. — General  ObservatioTis, 
[1902.]  It  appears  perfectly  clear  (r),  as  observed  by  Mr.  Settlements  on 

^^  uiarnnK6(  occ*^ 

Roberts  {s)  and  Sir  E.  Sudden  (/),  that  powers  of  revocation  with  power  of 
in  settlements  professedly  founded  on  valuable  consideration  are 
within  the  Statute;  and  it  would  seem  that  Mr.  Powell  {u)  did 
not  (v)  mean  to  advance  the  contrary.  His  views  are  perhaps 
not  very  distinctly  stated;  but  it  would  rather  appear,  that 
according  to  many  cases  (ir),  he  considered  a  voluntary  set- 
tlement without  any  power  of  revocation,  and  without  fraud,  as 
not  within  the  Statute ;  and  doubted  whether  a  power  of  revo- 
cation, though  qualified  and  subject  to  check,  would  be  sufficient 
to  take  the  case  out  of  the  Statute.  It  seems  however  to  be 
now  understood  (1883),  that  a  merely  voluntary  settlement  is 


(7)  Sec  Ingram  y.  Parker  (809). 
(r)  See  the  case  of  St.  Saviawr's  in 
Soutkwark^  Lanty  22. 
W  Fraud.  Conv.  638  ;  (18S4). 


(0  418. 

(tt)  330. 

(v)  SeeSug.  418. 

(w)  1  Foub.  Eq.  5th  ed.  279. 

[1902] 
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CHAP.  xy.     void  against  a  future  purchaser ;  so  that  in  this  view  the  ques- 
^^^'  ^'        tion  could  not  arise  :  we  have  seen  (1884)  that  the  point  did 
arise  on  the  13th  Elizabeth  in  the  case  of  Hungerfordv,  Earle, 

Stotute  whether       C^^^^]  ^^  ^^7  ^  thought,  that  if  in  the  27th  EUzabeth  the 
necessaiy.  section  as  to  clauses  of  revocation  had  been  omitted,  the  Act 

would  have  reached  cases  with  general  and  unqualified  powers 
of  revocation,  and  that  although  the  settlement  should  in  a  sense 
be  founded  on  a  valuable  consideration ;  for  the  reservation  of 
such  a  power  appears  to  bear  evident  marks  of  fraud  (1843) — 
or  at  all  events,  it  must  at  once  destroy  tiie  idea  of  any  really 
valuable  consideration  being  given.  Lord  Coke  (or),  in  alluding 
to  powers  of  revocation,  speaks  of  them  as  having  ^^  crept  into 
**  vohofUary  conveyances." 

[1904.]  In  a  case  which  arose  before  the  Statute  (y),  a  pri- 
vate Act  of  Parliament  was  passed  to  establish  in  favour  of 
purchasers,  creditors,  &c.,  an  intended  revocation  defective  in 
form  only  (2827). 

Settlements  by        [1905.]  Where  a  settiement  with  a  power  of  revocation,  or 

fine  or  recovery  •  /• 

—whether         a  common  voluntary  settiement,  is  made  by  fine  or  recovery, 

and  declaration  of  uses,  it  is  important  to  consider  whether  the 
fine  or  recovery  will  stand,  and  the  declaration  of  uses  alone  be 
avoided,  or  whether  all,  as  one  assurance,  will  be  nullified :  in 
some  cases  the  purchaser  would  obtain  no  benefit  by  the  whole 
being  set  aside. 

[1906.]  Thus  a  tenant  in  tail  suffers  a  recovery,  and  declares 
the  uses  thereof  to  himself  for  life,  remainder  to  his  sons,  &c., 
in  strict  settlement,  with  a  power  of  revocation ;  he  then  sellsf 
but  without  suffering  a  recovery;  he  dies,  and  his  eldest  son 
claims  the  estate :  the  purchaser  would  succeed  if  he  could  set 
aside  the  settiement  alone,  leaving  the  recovery  untouched,  since 
the  uses  being  avoided,  there  would  be  a  resulting  use  in  fee 

(x)  Co.  Litt  237».  I  and  other  books  (984). 

{y)  Lady  CrreskfttrCs  case,  Moo.  261,  < 

[1906] 
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to  the  eriginal  tenant  in  tail  (z) ;  but  if  the  recovery  should  be      chAp.  xv. 
set  aside  too,  the  vendor  must  be  deemed  tenant  in  tail  only,        ^^^'  ^' 
and  the  title  would  be  bad. 

[1907.]  The  point  seems  to  have  arisen,  though  it  is  but 
slightly  noticed,  in  Jenkins  v.  Keymis  (1899),  where,  however 
varying  the  reports,  the  original  limitations  seem  to  have  arisen 
under  the  will  of  an  uncle  of  the  tenant  for  life :  but  according 
to  the  report  in  Chancery  Cases^  there  seems  to  have  been 
a  long  interval  between  the  passing  of  the  fine  and  recovery, 
and  the  making  of  the  declaration  of  uses,  and  a  question  was 
raised  whether  they  formed  one  transaction.  Perhaps  the  view 
of  the  avoidance  of  all  the  assurances  is  the  only  mode  of  sup- 
porting the  decision  in  the  principal  case :  for  even  though  it 
should  be  admitted,  contrary  to  the  present  doctrine  (a),  that 
the  consideration  of  a  first  marriage  would  extend  to  the  issue 
of  a  second,  it  may  be  thought  difficult  to'  understand  how  a 
marriage  consideration  could  extend  to  support  a  limitation  in 
tail  to  the  settlor^  (for  the  children  of  the  first  or  second  mar- 
riage were  not  made  purchasers)  leaving  the  estate  entirely  in 
his  power. 

[1908.]  The  recent  decision  of  Cormick  v.  Trapaud  (ft),  seems 
to  be  in  favour  of  the  fine  or  recovery  remaining  good,  and  of 
the  declaration  of  uses  only  being  avoided;  but  in  tliis  case, 
assuming  it  not  to  be  open  to  remark  on  several  points,  there 
may  have  been  some  points  of  distinction. 

[1909.]  The  question  might  too  arise  as  to  creditors,  &c.,  on 
the  Idth  ElizabeOi  (184a) 

[1910.]  Sir  E,  Sugden  (c)  raises   a  question  what  would   be  Sir  £.  Sudden 
die  effect  of  a  purchaser  resting  his  title  professedly  under  an  being  taken  ^ 
execution  of  the  power,  where  its  provisions  however  are  not  ^ader  the  power, 
complied  with, — suggesting  doubts  whether  the  purchaser  could 


(z)  1  Pr.  Con.  317.  i      {h)  6  Dow.  60. 

(a)  Sag.  Vend.  6th  ed.  623.  |      (c)  419. 


[1910] 
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Effect  of  Act. 


claim  the  benefit  of  the  Statute.  As  to  this,  it  seems  in  the 
first  place  to  be  perfectly  clear,  that  unless  the  purchaser  should 
also  take  a  conveyance  or  assurance  adapted  to  the  prior  interest 
of  the  settlor,  he  could  not  claim  the  benefit  of  the  Statute :  the 
Act  simply  avoids  the  prior  conveyance,  as  against  the  purchaser 
placing  the  settlor  as  between  him  and  the  purchaser  in  as  of 
his  old  estate  or  interest  But  supposing  the  purchaser  to  take, 
besides  an  informal  execution  of  the  power,  such  a  further  con- 
veyance or  assiu*ance,  there  can,  it  is  apprehended,  be  little,  if 
any,  question,  that  the  Statute  would  operate.  Unless  the  settle- 
ment should  contain  either  expressly  or  by  implication,  a  power 
of  new  appointment,  as  well  as  of  revocation,  or  at  least  unless 
a  right  to  declare  new  uses  on  the  revocation  should  result  to 
the  settlor  (288),  such  a  conveyance  or  assurance  would,  under 
any  circumstances,  be  strictly  necessary. 


Equitable  re- 
lief. 


[1911.]  Independent  of  the  Statute,  a  purchaser  would,  it 
seems,  have  the  benefit  of  the  ordinary  relief  in  equity,  as  to 
defective  executions  of  powers. 


Assarances  that  [1912.]  In  those  cases  of  powers  of  revocation  where  parti- 
wiSourthe^aid  c^lar  formalities  are  not  required,  or  being  required  are  observed, 
of  the  Act.         ^Q  subsequent  assurances,  though  not  professedly  pursuing  the 

powers,  might,  according  to  the  principles  of  Scrope^s  case  (1605), 
and  that  class  of  authorities,  be  effectual  as  instruments  of  revo- 
cation and  conveyance,  or  according  to  circumstances,  as  instru- 
ments of  revocation  and  new  appointment,  independent  of  the 
Statute  (1519) :  the  more  especial  object  of  the  Act  seems  to 
have  been  with  reference  to  powers,  where  the  required  forma- 
lities are  not  pursued,  and  witli  reference  to  conditions. 

[1913.]  So,  too,  there  may  be  cases  where  the  settlor  takes 
the  fee  in  default  of  an  appointment, — as  where  originally,  or  by 
the  failure  of  mesne  limitations,  an  estate  stands  settled  to  such 
uses  as  the  settlor  shall  appoint,  and  in  default  of  an  appoint- 
ment, on  him  in  fee :  here  the  aid  of  the  Statute  might  not  be 
material,  since  a  mere  conveyance  would  operate  as  an  extin- 
guishment of  the  power  (3149). 
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[1914.]  It  may  be  questionable  what  is  the  effect  of  a  natural      chap.  xv. 
determination  of  the  power  of  revocation  before  the  making  of ' 


the  subsequent  conveyance  {d);  it  may  be  argued  that  there  l>eterinination 

Of  power* 

was,  in  &ct,  no  settlement  for  valuable  consideration  as  long  as 
the  power  existed;  and  that  therefore  the  settlement  is  to  be 
deemed  as  a  settlement  of  that  day  when  the  power  determined, 
and  consequently  voluntary,  and  subject  to  the  fate  of  such 
settlements. 

[1915.]  In  Bullock  v.  Thome  («),  the  Court  seems  to  have  Extinguishment 
thought  that  the  Statute  would  operate,  notwithstanding  an  ex- 
tinguishment  of  the  power;  in  another  place  (y*)  a  fraudulent 
extinguishment  is  spoken  of:  the  point  may  depend  on  cir- 
cumstances. 

[1916.]  Where  a  power  to  make  leases  is  void,  as  in  a  cove-  Covenant  to 
nant  to  stand  seised  (63),  it  might  be  difficult,  at  least  in  ordinary  leasing  power. 
cases,  to  support  a  lease  under  the  Statute :  in  Cross  v.  FauLsten- 
ditch  (63),   which,   in   fact,   arose   on  a  voluntary   settlement, 
besides  a   power  of   leasing,   there  was  a  general    power  of 
revocation. 

[1917.]  With  respect  to  the  consideration  which  will  enable  a  ^^^  *  P"'" 
subsequent  claimant  to  avoid  an  instrument  containing  a  clause 
of  revocation,  there  appears  to  be  nothing  at  all  peculiar  to 
powers;  indeed,  some  of  the  general  cases  involve  questions 
relating  not  so  much  to  powers  as  to  conditions.  The  subject  of 
the  consideration,  besides  being  discussed  by  Mr  Powell  {g)  and 
by  Sir  E.  Sugden^  in  his  Treatise  of  Powers  (A),  is  more  fiiUy 
entered  into  by  the  latter  in  another  work  (i),  and  by  Mr. 
Roberts  (J);  it  cannot  therefore  be  necessary  here  to  dwell  on 
the  point. 


{d)  See  Le  Strange  v.  Temple,  1 
Keb.  357;  Lard  Banhury's  case  (1883). 

(<•)  Moo.  «15;  see  Le  Strange  v. 
Temple,  tup. 

(/)  See  3  Kep.  83»,  in   Twyne's 


ease. 
(jSl)  315. 
(h)  420. 

(0  Vend.  6th  ed.  618. 
ij)  Fraud.  Conv.  367. 

[1917] 


CHAP.  XV. 
SEC.  VI. 


174 


Conditions. 


SECTION  VL 

OF  THE    FORFEITURE   OF  POWERS   FOR  TREASON,    &C. 


[1918.]  Powers,  as  such,  are  not  transferred  to  the  Crown  in 
the  case  of  treason ;  a  circumstance  which  may  be  thought  sin- 
gular; for  admitting  the  policy  of  the  law  of  forfeiture  of 
property,  it  is  not  easy  to  discover  any  ground  of  difference 
with  respect  to  powers. 

[1919.]  However,  under  the  13  H.  8  (A),  or  particular  Bills 
of  Attainder,  containing  similar  provisions,  certain  powers,  very 
much  resembling  conditions,  have  been  held  to  be  included  under 
the  word  ^^  conditions :"  in  many  instances,  indeed,  the  clauses  of 
revocation  have  been  rather  conditional  limitations  than  powers 
(279)  as  provisions  that,  on  tender  of  a  sum  of  money,  &c., 
the  limitations  should  cease,  &c.;  and  some  cases  may  have 
arisen  on  proper  and  strict  conditions.  At  other  times  the  ques- 
tion has  been  much  agitated  whether,  from  the  nature  of  the 
provisions,  the  performance  has  not  been  personal  (900)  to  the 
donee. 


[1920.]  The  cases  have  arisen  with  respect  to  various  kinds 
of  property.  Copyhold  lands  may  stand  on  a  distinct  footing. 
A  very  slight  reference  to  the  authorities  'will  be  sufficient. 

The  authorities.       [1921.]  In  the  Duke  of  Norfolk's  case  (Z),  where  the  power 

"  to  alter  and  revoke"  was  to  take  effect  on  the  settlor  signifying^ 
his  mind  ^'  in  writing,  under  his  proper  hand  and  seal,  and  sub- 
"  scribed  by  three  credible  witnesses," — it  was  held  that  the 
act  was  personal,  and  that  the  Crown  could  not  perform  the 
ceremonies. 


{k)  C.  20,  8.  2. 


(l)  Cit.  7  Rep.  13%  in  EnglefieitTs  case.. 

[1921] 
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[1922.]  In  Dojcre^s  case  (m)   the  decision  was  different: —     chap.  xv. 
there  the  clause  of  revocation  in  a  gift  of  chattels,  including       ^^^'  ^'' 
leases,  depended  simply  upon  the  donor  tendering  five  shillings ; 
and  it  was  held  that  a  tender  by  a  person  appointed  under  a 
commission  from  the  Crown  was  good. 

[1923.]  No  decision  appears  in  MarkenfieUTs  case  (ra),  where 
the  provision  was,  that  if  the  feoffor,  "  by  writing  under  his 
^  hand^"  should  declare  a  new  use^  the  former  should  be  void ; 
the  only  objection  made  was  with  reference  to  the  word  '^  hand." 

[1924]  Englefkld^s  case  {p)  was  much  agitated: — ^the  provi- 
sion was,  tliat  "  if  [the  settlor]  by  himself  or  hy  any  other, 
^'during  his  natural  life,  deliver  or  offer  to  the  [settlee],  his 
''heirs,  executors,  or  administrators,  a  gold  ring;"  &c.,  the  uses 
should  cease;  and  a  tender  by  a  person  appointed  by  letters 
patent  {p)  was  held  to  be  sufficient  The  decision  was  confirmed 
by  a  particular  Statute  (q) ;  this  may  have  been  with  reference  to 
the  preamble  of  the  proviso  (472). 

[1925.]  In  Harding  v.  Warner  (r),  there  was  a  feoffment  to 
the  use  of  the  feoffor  for  life,  &c.,  with  a  provision  that  if  the 
feoffor  at  any  time  during  his  life  should  tender,  &c.,  a  ring  of 
gold,  or  a  pair  of  gloves,  of  the  value  of  twelve  pence  or  more, 
or  a  sum  of  twelve  pence  or  more  to,  &c. — "  he "  (the  settlor) 
"declaring**  his  intent  to  ** alter,"  &c., — ^then  the  uses  should  be 
void;  in  the  various  Courts  and  proceedings  a  great  difference  of 
opinion  was  expressed  on  the  words  ''  he  declaring,"  &c. ;  pro- 
bably the  good  sense  of  the  case  was,  that  the  words  meant  no 


(m)  Cit.  in  EnglefielJCs  case,  Moo. 
927,  331,  332,  334,  4  Leonard,  169, 
175,  Popham,  19. 

(«)  Cit.  in  EnglefieUC»  case.  Moo. 
328, 331,  332,  7  Hep.  16*. 

(o)  7  Rep.  1 1",  Moo.  303,  4  Leon 
135,  169,  1  And.  293,  Popbam,  18; 
«ee  1  Ventr.  131,  in  Smith  v.  Wheeler; 


3  Ch.  Ca.  6Q^  in  Bath  v.  Mountague, 
(p)  Sec  Harding  v.  Warner,  inf, 
iq)  35  Eliz.  c.  5. 
(r)  Latch.  24,  69,  102,  Pahn.  429, 

Noy.  79,  W.  Jo.  J  34, 2  Rol.  Rep.  393 ; 

see  1  Lev.  279, 1  Mod.  16,  38,  40,  1 

Ventr.  131,  in  Smith  v.  Wheeler. 

[1925] 
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Evasions. 


Power  to  dis- 
pose. 
Will. 


Death. 


more  than  was  implied  by  law,  tliough  the  decisions  may  seem 
rather  the  other  way. 

[1926.]  In  Harding  v.  Warner^  the  general  principle  that 
personal  acts  coidd  not  be  performed  on  the  pigrt  of  the  Crown, 
was  admitted  by  all  the  judges ;  the  only  difference  was  whether 
in  the  particular  case  the  act  was  personal. 

[1927.]  The  shifts  and  evasions  adopted  in  order  to  avoid  the 
penalties  of  treason,  appear  to  be  somewhat  curious;  it  is  not 
surprising  that  some  of  the  judges  in  the  next  cited  case,  thought 
that  treason  might  be  committed  cheaply,  if  these  modes  were 
allowed.  Sir  E.  Sugden^  however  («),  seems  rather  to  approve 
of  the  state  of  the  law  upon  this  point,  expressing  his  opinion 
somewhat  strongly  against  the  claims  of  the  Crown,  and  the 
conduct  of  the  judges  in  support  of  those  claims :  perhaps  he 
may  consider  that  the  law  of  forfeiture  in  general  is  not  founded 
on  sound  policy;  the  reason  for  an  exception  in  the  case  of 
powers  is  not  very  obvious. 

[1928.]  The  subject  was  again  very  fully  discussed  in  Smith  v. 
Wheeler  (a),  on  the  Regicide  Act,  which  gave  "  condidous, 
**  trusts,"  &c.,  to  the  Crown.  The  decision,  wluch  negatived 
the  right  of  the  Crown,  appears  to  have  proceeded  upon  the 
view  of  the  act  being  personal :  the  provision — which  was  rather 
in  the  shape  of  a  power  to  dispose — was  to  take  effect  by  writing 
"  under  hand  and  seal,"  &c.,  or  "  will,"  though  the  reports  are 
at  variance.  It  seems  to  have  been  doubted  whether  the  Act 
could  reach  such  a  provision,  independent  of  the  question  as  to 
the  personal  acts.  Besides  this,  the  settlor  was  dead,  which  was 
held  to  be  a  sufficient  answer.  Twisden^  J.,  thought  the  decision 
must  have  been  tlie  same,  though  the  word  "  power  "  had  been 
in  the  Act ;  and  Hale  said  that  another  could  not  make  a  man's 
will. 


(s)  183 ;  see  180  n.  181  and  182.    I    Ventr.  128,  1  Freem.  9,  2  Keb.  565, 
(fl)  1  Mod.  16,  38,  1  Lev.  279,  1  I    608,  644,  763,  772. 

[1928] 


FORFEITURE   OF   POWERS    FOR  TREASON,    &C.  177 

[1929]  In  the  Attorney  General  v.  Gradyll  (i),  a  tenant  for  life      chap,  xv, 
with  power  to  make  leases — it  seems  beneficial  ones — was        ^^^'  ^^' 


attainted  for  treason ;  and  a  question  arose  whether  the  power  Leasing  power, 
could  be  executed  and  by  whom, — the  tenant  for  life  having 
demised  the  property  to  trustees  for  the  benefit  of  his  creditors, 
and  appointed  the  trustees  his  attornies  to  exercise  the  power. 
Little  light  can  be  extracted  from  the  case ;  it  would  seem  diffi- 
cult to  include  such  a  power  under  the  word  "  conditions," — 
at  any  rate  unless  the  tenant  for  life  was  the  settlor,  and  the 
power  amounted  substantially  to  a  power  of  revocation  (1896). 

[1930.]  In  respect  to  the  provisions,  in  the  general  authorities,  I>€a^  of  donee, 
being  complied  with  during  the  life  of  the  donee  (c),  the  case 
may  differ  from  that  of  a  condition  to  avoid  an  estate  on  the 
payment  of  a  large  sum  of  money ;  here  the  payment  is  not 
treated  in  the  light  of  a  ceremony  (982) ;  and  the  heirs,  though 
not  named,  may  perform  the  condition  (d).  The  doctrine  of 
LUtietan  and  of  Lord  Coke^  upon  the  subject  of  tenders,  waa 
considered  in  several  of  the  cases. 

[1931.3  In  EnglefieUPs  case  (1924),  and  in  Harding  v.  Warner  Performance  by 
(1925),  the  question  was  discussed  whether  the  traitor  himself 
could  perform  the  condition ;  in  the  latter,  J(mes^  J.,  seems  to 
bave  considered  tliat  he  could  not :  with  reference  to  this  point, 
various  important  questions  might  arise  as  to  powers  of  revoca- 
tion simply,  and  also  as  to  powers  of  appointment  coupled  witli 
limitations  in  de&ult  of  an  appointment,  to  the  traitor. 

[1932.]  As  to  a  mere  power  of  appointment  (e)  being  within  Powers  of  ap- 
tte  Statute  of  Henry,  it  would  seem  difficult  to  bring  such  a  ^"*  ™*'*  * 
power — and  particularly  where  it  is  limited  to  a  stranger  and  not 
to  the  settlor — ^within  the  word  "  condition,"  even  if  it  should 
not  be  made  to  depend  upon  acts  inseparably  annexed  to  the 


{h)  Banb.  92. 

(c)  Smith   V.    Wheeler  J  sup.;  Sug. 
183. 
(«0  See  Co.  Litt.  206**  \  Jkfarh  v. 

VOL.  II.  N  [1932] 


Marks,  1  Stra.  129,  and  other  books, 
(e)    See   2   Ves.  sen.  3,  iu  Lard 
Townsend  v.  Windham, 
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person.  If  the  power  were  confined  to  appoint  the  property  to 
the  donee  himself,  it  would  be  open  to  contend  that  it  might  be 
viewed  as  a  conditional  limitation ;  and  as  to  such  a  limitation, 
it  seems  that  uses  limited  to  the  settlor,  or  to  a  stranger,  upon  the 
payment  of  money,  or  the  performance  of  any  other  condition 
not  inseparably  annexed  to  the  person,  would  vest  in  the 
Crown  (f).  There  may,  too,  be  powers  vested  in  others  for 
the  benefit  of  traitors.  However  it  cannot  be  necessary  to  enter 
further  into  these  various  points,  which  at  this  day  scarcely  arise. 


Fraudulent  let- 
tlements. 


[1933.]  It  appears  the  Crown  may  contend,  if  not  at  conunon 
law,  still  under  the  13th  Elizabeth  (y),  that  a  settlement  has  been 
made  fraudulently,  and  in  order  to  avoid  the  penalties  of  trea- 
son (A) ;  and  it  is  perhaps  extraordinary  that  in  many  of  the 
cases  the  settlements  have  not  been  found  fraudulent:  the  point 
was  discussed  in  Smith  v.  Wheeler  (1928),  but  as  fraud  was  not 
found  the  Court  could  not  presume  it 


Felony,  &c. 


[1934.]  In  regard  to  felony  and  other  crimes, — there  appears 
to  be  no  Act  analogous  to  the  Statute  of  Henry  ;  and  if  crimes 
were  frequently  committed  by  persons  having  powers  vested  in 
them,  it  seems  that  a  variety  of  questions  might  arise. — W^e 
may  notice  that  Lord  Coke  (t)  mentions  that  persons  attainted 
may  be  attomies,  as,  for  instance,  to  deliver  seisin. 


Contempt  of 
King's  Preroga- 


tive. 


[1935.]  Sir  E.  Sugden  lays  down  (J)  that  "  where  the  donee 
^'  of  a  power  of  revocation  commits  a  contempt  against  the 
"  Kiwfs  Prerogative,  the  lands  may  be  seized  in  the  same  man^ 
"  ner^  as  if  he  had  executed  the  power  for  his  own  benefit/* 
citing  Sir  Robert  DtuUej/s  case  [k). .  The  same  case  is  more 
fully  reported  in  Lane  {/).     It  seems  very  questionable  ftona 


(J)    See  in  Harding    v.    Warner 
(1925). 
to)  C.  6. 

(h)  Rob.  Fraud.  Conv.  582;  (1841). 
(t)  Co.  Litt.  52» ;  see  (600). 
(j)  184. 


(A)  2  Ro.  Hep.  304,  in  Sir  E,  Cokeys 
case. 

(/)  42,  nom.  Rex  r  Earl  of  N'oi^ 
Hngham;  and  sec  Godb.  299,  in  i^tr 
E.  Coke's  case. 

[1935] 


FORFEITURE    OF   POWERS    FOR    TREASON,    &C. 

the  reports  (m),  whether  the  ease  was  decided  on  the  power 
of  revocation:  the  estate  in  fact  appears  to  have  been  held  in 
trust  for  the  party ;  and  it  may  not  be  clear,  but  that  the  con- 
veyance was  considered  as  fraudulent:  however,  upon  such 
obsolete  law  it  may  be  sufficient  generally  to  refer  to  Viner  (n), 
where  the  cases  are  collected. 
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[1936.]  The  case  of  an  extent  for  a  Crown  debt  (1841),  in 
connexion  with  which  Sir  E,  Sugden  cites  the  above  authority, 
and  the  case  of  a  seizure  for  a  forfeiture,  appear  to  be  perfectly 
distinct  (o) ;  as  to  a  forfeiture  for  a  mere  contempt  of  the  King's 
Prerogative — and  that  not  depending  as  it  seems  upon  any 
Act  giving  ^^  conditions"  to  the  Crown,  as  in  the  case  of  trea- 
son—  it  might  seem  singular  that  the  penalties,  though  tem- 
porary only,  should  go  beyond  those  existing  at  common  law 
relative  to  treason. 


(m)  See  Lord  Paged  case,  Moo. 
193;  S.  C.  cit  Moo.  310,  in  EngU- 
field' 9  case. 


(n)  «  Fugitives,"  13  vol.  561. 
(o)  See    in    Smith     y,     Wheeler 
(1928). 


N    2 


[1936] 
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SECTION  I. 


OF   POWERS   TO   JOINTURE. 


[1937.]  We  may  here  notice  those  questions  which  pecu- 
liarly relate  to  jointuring  powers,  or  which  more  commonly  arise 
on  them. 


Various  kinds. 


[1938.]  Powers  to  jointure,  as  found  in  the  books,  are  of 
various  kinds, — as  to  limit  all  or  any  part  of  the  settled  lands,  or 
sometimes  particular  lands,  or  at  other  times  lands  not  exceeding 
a  certain  yearly  value.  At  this  day,  indeed,  the  donee  is  usually 
authorized  to  limit  a  rent  cliarge  not  exceeding  a  certain  yearly 
simi,  the  ancient  mode  of  appointing  lands  by  andlogy  to  the 
assignment  of  dower  having  been  found  inconvenient :  according 
to  the  present  mode,  the  jointress  has  a  certain  income,  without 
being  perplexed  with  the  management  of  the  estate;  and  the 
remainder  man  is  not  kept  out  of  possession,  and  can  bar  en- 
tails, &c.,  without  her  concurrence. 


[1939.1  We  may  consider  the  subject  under  various  heads, 

1. — Repeated  ExecvHons  of  the  Power  (1940). 
2. — Appointments  to  a  Trustee  (1947). 


3.     As  to  estimaiing  the  Value  of  the  Jointure  Lands  ( 1951 ) 

[1939] 
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4 — Ab  to  the  Taxesj  ^c,  to  which  a  Jointure  must  be  mack     chap.  xvi. 
subject  (1968).  ^^^' '- 

5. — What  Estates  or  Interests  may  he  appoitited  (1982). 

6. — Whether  an  Appointment  of  a  Jointure  can  or  must  be 
made  in  bar  of  Dovmt  (1990), 

7. — As  to  Conditions  in  Jointuring  Powers  relative  to  the 
Receipt  of  a  Portion  (1999). 

8. — Miscellaneous  Cases  (2016). 

9. — Fraudulent  Appointments  (2021). 


1. — Repeated  Executions  of  the  Power, 

(1940.)  As  jointuring  powers  are  commonly  framed,  they  in 
express  terms  authorize  an  appointment  of  a  jointure  to  succes- 
sive wives ;  but  this  does  not  appear  to  be  necessary  :  indeed,  in 
ordinary  cases,  it  would  seem  to  require  almost  restrictive  words 
to  confine  the  power  to  any  particular  wife,  since  generally,  as 
observed  by  Sir  E,  Sugden  (a),  "  the  object  of  a  power  to  join- 
^  ture  is  to  enable  the  party  to  whom  it  is  given  to  make  a 
*^  provision  for  the  wife  who  shall  survive  him,  and  the  power, 
^  however  frequently  exercised,  can  only  operate  as  a  charge  in 
^'  one  instance."  Divorce  Acts  of  Parliament  usually  make 
provision  on  the  point. 

[1941.]  Sometimes,  as  in  Hervey  v.  Hervey  (1942),  the  power  Future  wives, 
particularly  provides  for  the  death  of  the  present  wife.     Where, 
as  in  some  cases  (i),   a  power  is  given  to  jointure  in  case  the 


(«)  525.  (6)  Retjnoldsy.  Merrick,  1  Edee,  48  ;  Hall  t.  Carter  (1424). 

[1941] 
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CHAP.  XVI.      tenant  for  life  ^^  sliall  happen  to  marry,"  or  in  like  terms,  it  may 
^^^'  '•        depend  on  circumstances  whether  the  power  can  be  exercised  in 


£&vour  of  an  existing  wife.  Some  observations  will  be  found 
afterwards  (1996),  on  the  question  whether  an  appointment  must 
in  general  be  made  before  marriage. 

[1942.]  Sir  E.  Sugden  (c)  cites  the  case  of  Hervey  v.  Hervey  {d) 
as  an  express  decision  in  favour  of  an  execution  for  different 
wives;  but  the  point  actually  decided  was  as  to  repeated  execu- 
tions in  favour  of  the  same  wife,  the  original  appointment  not 
having  been  to  the  full  extent  of  the  power.  The  like  point  was 
decided  in  Zouch  d.  Woolston  v.  Woohton  (e).  Here  again,  ac- 
cording to  the  authorities,  restrictive  words  seem  almost  necesr 
sary.  Indeed,  in  each  of  the  two  cases,  the  dispute  was  not  so 
much  as  to  the  right  of  the  donee  to  exercise  his  power  at 
various  periods,  as  whether,  from  the  wording  of  the  original 
appointments,  he  had  not  altogether,  or  as  to  the  particular  wife, 
released  or  defeazanced  his  power. 

[1943.]  In  Hervey  v.  Hervey  (f)  there  is  a  dictum  of  Lord 
Hardwicke,  that  the  power  would  have  extended  to  successive 
future  wives;  indeed,  the  words  "and  so  often"  in  the  power 
seem  to  preclude  any  question  on  the  subject;  otherwise  there 
were  circumstances  in  the  case  which  perhaps  might  have 
operated  to  induce  the  Court,  if  possible,  to  confine  the  words 
to  one  future  wife.    Sometimes  a  power  is  expressly  restricted  to 

Particular  wife.   ^  second  wife  {ff). 

[1944.]  The  case  of  Allanson  v.  Clitherow  (A),  which,  in  some 
views,  presented  considerable  difficulties,  was,  as  observed  by 
Sir  E.  Sugden  (i),  of  a  different  character;-  it  was  indeed  the  case 


(c)  525. 

\d)  1  Atk.  561,  Bam.  C.  R.  103 
and  109,  9  Mod.  253 ;  S.  C.  cit.  in 
Zouch  V.  WooUtoHy  inf.;  see  Scrope 
V.  Offlei/  (3133). 

(e)  2  Burr.  1 13(5,  S.  C.  1  W.  Blac. 
2S\ ;  and  see  Ladi/  Hooke  v.  Grove 


(576) ;  Holt  v.  Holt,  2  P.  W.  648 ; 
S.  C.  cit.  in  Zouch  t.  Woolston^  sup. ; 
Wykham  v.  Wykham,  18  Ves,  395. 

(/)  Bam.  C.  R.  105. 

^)  SeeSandysy.SandySyl  P.W.707. 

(A)  1  Ves,  sen.  23. 

(i)  526. 

[1944] 
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of  an  executory  trust  to  settle  an  estate  in  strict  settlement  in  a     chap.  xti. 
particular  event,  rather  than  the  case  of  a  power.     The  observa-        ^^^' '» 
tion  of  LfOrd  Hardwicke  as  to  powers, — that  they   ^^  can  be  Single  execu- 
"  executed  but  once,  unless  the  words  import  otherwise," — ^must  to^setdc!  '"' 
be  applied  to  the  subject  matter  (440).     A  trust  or  power  to 
settle  an  estate  in  strict  settlement,  like  some  other  powers,  can 
in  general^  in  the  nature  of  things,  be  executed  but  once  only. 

[1945.]   Cases  are  found  (j)  in  which  the  powers  run  rather  Direct limlta*. 
in  the  shape  of  direct  contingent  limitations ;  whether  any  dif- 
ference on  the  subject  of  repeated  executions  would  arise  on  this 
aceuunt  may  be  questionable. 

[1946.]  Where  a  jointure  is  revoked  under  a  clause  of  revo-  Revocation  of  a 
cation  (2020),   it  seems  that  the  original  power  revives,  and 
may  be  re-executed  (1384). 


2. — Appointments  to  a  Trustee. 

C1947.]  We  have  had  occasion  to  consider  (1028)  whether, 
under  limited  powers  in  general,  an  appointment  can  be  made 
to  a  trustee,  and  also  whether,  in  certain  cases,  where  such  an 
appointment  is  not  authorized,  the  words  relative  to  the  trustee 
may  not  be  rejected  as  surplusage. 

[1948.]  As  to  jointures,  in  Hervey  v.  Hervey  (1942),  one 
reason  is  assigned  against  the  appointment  to  a  trustee, — that 
a  trust  estate  is  not  {k)  at  law  a  bar  of  dower;  how  far  that 
reason  is  in  itself  decisive,  where  tlie  words  admit  of  a  latitude  of 
construction,  is  not  perhaps  clear  (1990).  In  the  above  case 
the  power  does  not  appear  expressly  to  have  directed  the  ap- 
pointment to  be  made  to  the  wife:  in  fact,  the  appointment 
was  defective  on  all  points. 


0")  Sec  Edwards  v.  Slater,  Hardr.  I        (k)  Co.  Lilt.  36». 
410;  Peygrs  v.  Masham  (1636).  ' 


[1948] 
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CHAP.  XVI.  [1949.]  Cases  may  arise  where,  under  the  terms  of  the  power, 
SEC.  I.  ^jjg  jointress  can  have  the  benefit  of  the  jointure  only  through 
the  medium  of  trustees.  It  may  be  questionable  whether  in 
Wykham  v.  WyUiam  (J)  the  power  authorized  more  than  an 
appointment  to  trustees  to  raise  an  annual  sum;  though  Lord 
Eldon  is  reported  to  have  said,  that  a  legal  rent  charge  might 
have  been  limited  to  the  wife,  and  Sir  E.  Suyden  may  perhaps 
be  thought  to  have  adopted  this  view,  as  he  speaks  (m)  of 
"  a  legal  jointure." 

[1950.]  In  the  above  case,  as  we  have  seen  (1249),  there  was 
much  discussion  in  regard  to  the  estate,  which  the  donee  was 
empowered  to  limit  to  the  trustees :  formal  powers  as  to  jointure 
rents  charge,  besides  enabling  the  donee  to  limit  to  the  jointress 
powers  of  distress  and  entry,  &c.,  usually  authorize  him  to  vest 
in  a  trustee  a  term  for  better  securing  the  rent  charge,  subject  to 
a  proviso  for  cesser,  &c. 


3. — As  to  esHniating  the  Value  of  the  Jointure  Lands. 

[1951.]  Questions  have  frequently  arisen  imder  powers  to 
settle  lands  of  a  certain  value  by  way  of  jointure,  at  what  period 
the  value  is  to  be  ascertained.  Some  such  question  may  arise 
in  other  cases  (ra). 

[1952.]  It  is  obviously  convenient  that  a  particular  time 
should  be  fixed;  and  that  then  the  jointress  should  have  the 
benefit  of  any  rise,  or  sustain  the  loss  of  any  depreciation.  ^*  To 
"  construe  them  otherwise  would,"  as  observed  by  Lord  Hard- 
wicke  (o),  "  make  these  powers  desultory."  The  meaning  is 
not  that  a  certain  sum,  and  that  only,  should  be  received,  for 
otherwise  a  rent  would  be  limited. 


(/)  11  East,  458,  3  Taunt.  316,  18 
Ves.  396. 
(m)  438. 
(n)  PinnelL  v.  IlaUetU  Amb.  106, 


2  Ves.  sen.  276 ;  see  Vin.  "  Value," 
537. 

(o)'  yiarchioness    of  Blandford   v. 
Duchess  of  Marlbro\  2  Atk.  542. 
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[1953.]  The  question  then  is,  what  period  is  to  be  fixed? 
Two  main  periods  might  be  selected ;  one  the  date  of  the  in- 
stniment  creating  the  power,  or,  in  lieu  of  it,  in  the  case  of  a 
will,  the  time  of  the  testator's  death ;  the  other,  the  time  of  the 
power  being  executed.  The  first  might,  in  some  respects,  best 
answer  the  settlor's  intention,  since  the  amount  is  usually  fixed 
with  reference  to  the  existing  value  of  the  property:  on  the 
other  hand,  it  might  be  extremely  di£Scult,  after  a  lapse  of  time, 
iriien  the  power  should  come  to  be  executed,  to  ascertain  the 
value  at  the  above  period.  The  second  has  been  adopted  by 
the  decisions  as  the  period  to  be  generally  looked  to;  though 
we  shall  see  (1960)  that  Lord  Nortkinfftan  took  another 
period,  namely,  the  time  when  the  jointure  takes  effect  in 
possession. 
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[1954.]  The  point  was  not  discussed  in  Hervey  v.  Hervey 
(1942),  but  was  a  good  deal  entered  into  in  the  case  of  the 
Marchioness  of  Blandford  v.  the  Duchess  of  Marlborough  (p).  In 
this  case,  the  power  authorized  an  appointment  of  lands  not 
exceeding  the  value  of  40007.  per  annum  ;  the  donee,  by  marriage 
articles,  covenanted  to  settle  out  of  the  estates,  lands  of  the 
yearly  value  of  30002.,  and  therefore  not  to  the  extent  of  his 
power;  and  very  shortly  afterwards,  lands  were  selected  and 
settled.  On  the  husband's  death,  however,  the  settled  lands  did 
not,  on  the  average,  produce  the  stipulated  sum  by  about  600/.  a 
year;  and  Lord  Hardwicke  determined  that  the  value  was  to  be 
ascertained  with  reference  to  the  date  of  the  articles. 

[1955.]  There  was  an  earlier  case  before  Sir  Joseph  JekyU{q)j 
which  he  appears  to  have  decided  upon  a  like  principle.  In  this 
case  there  seems  to  have  been  no  necessity  to  resort  to  the 
codicil  (2896),  though  independent  of  the  marriage  articles  that 
might  have  been  sufficient  As  afterwards  (1964)  noticed,  the 
rental  presented  an  erroneous  estimate  of  the  value ;  for  other- 
wise, although  according  to  tlie  expression  in  the  codicil  the 


(/i)  2  Atk.  M2. 


f      ('/)  Vernon  v.  Veman^  Amb.  1. 

[1955] 
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lands  had  ^^  greatly  (alien  in  value,"  if  this  had  happened  afiter 
the  execution  of  the  articles,  the  deficiency  it  seems  could  not 
have  been  made  up,  since  the  power  would  have  been  fully 
executed  and  exhausted. 


Special  contract. 


[1956.]  Lord  Hardmcke  adopted  the  same  principle  in  a 
subsequent  case  (r). 

[1957.]  In  the  Marchioness  of  Bldndford  v.  the  Dudiess  of 
Marlborough^  the  articles  and  settlement  appear  to  have  been 
executed  within  a  few  months  of  each  other,  so  that  probably 
the  value  had  not  varied  in  the  intervaL 

[1958.]  It  may  be  contended  that  in  ordinary  cases,  the 
parties  can  stipulate  that  the  value  shall  be  fixed  at  any  time 
prior  to  the  husband's  death,  since  he  has  the  whole  of  his  life  to 
execute  the  power ;  if  so,  it  is  merely  a  question  of  construction 
what  the  parties  mean  to  do. 

[1959.]  In  Lady  BlandfordCs  case,  the  husband  seems  to  have 
covenanted  by  the  settlement  that  the  lands  should  produce 
3000/.  per  annum  ;  but  there  was  no  provision  for  a  further  exe- 
cution of  the  power  to  meet  any  deficiency,  even  if  such  a  pro- 
vision to  a  certain  extent  was  admissible.  The  case  appears  to 
have  been  determined  on  a  general  principle,  and  not  on  the 
words  of  the  power,  which  authorized  lands  to  be  appointed  of 
the  particular  value,  without  deduction  for  taxes,  &c.,  *^  imposed 
'^  or  to  be  imposed,"  and  ^*  subject  to  leases  in  being  at  the  time 
"  of  such  jointure  made," 

[I960.]  Lord  Northington  in  Ltody  Londonderry  v.  Wayne  («), 
appears  to  have  held  that  the  value  should  be  taken  at  the  hus- 
band's death ;  but,  as  observed  by  Sir  E.  Suyden  (^),  this  case  is 
open  to  objection,  and  cannot  be  acted  on  in  opposition  to  the 


(r)  The  Earl  of  Tyrcannel  v.  the 
Duke  of  Ancustefy  Amb.  237,  2  Ves. 
sen.  500. 


(s)  Amb.  424,  2  Eden,  171. 
(0  533. 
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Other  authorities.*  It  does  not  seem  easy  to  disting^h  (u)  the  chap.  xvi. 
case  before  I.«ord  Narthington  from  the  other  cases.  In  fact  it  ^^^'  '• 
appears  that  the  result  in  Lady  lAmdanderry  v.  Wayne^  would 
bye  been  much  the  same  in  either  view ;  consequently  the 
point  was  not  much  agitated.  Lord  NorthingUyrCs  rule  might 
lead  to  no  particular  inconvenience  in  the  case  of  contracts ;  but 
m  the  case  of  a  jointure  actually  appointed,  should  the  land  rise 
in  value  so  as  to  exceed  the  limits  of  the  power,  the  appoint- 
ment, though  at  first  apparently  good,  might  become  bad. 

[1961.]  Cases  may  arise  of  successive  partial  appointments;  Successive  ap- 
in  sach  cases  it  seems  that  the  value  of  each  parcel  must  be 
ascert^ed  according  to  the  period  of  its  particular  appointment. 

[1962.]  It  does  not  appear  to  have  been  decided  what  period  Appointment 
is  tjo  be  fixed,  where  the  power  is  executed  by  will. 

[[]96d.3  In  estimating  the  value  of  an  estate,  it  is  clearly  not  Rental— value. 
sufficient  to  refer  simply  to  the  existing  rental;  that  may  be 
gresUjcr  or  less  than  the  actual  value. 

C1964.]  Thus  in  Vernon  v.  Vernon  (1955),  the  actual  value 
was  less  than  the  rental ;  and  the  settlement  executed  in  pursu- 
ance of  articles  having  in  consequence  not  comprised  sufficient 
landsy  other  lands  were  added  to  make  up  the  deficiency. 

£1965.]  In  the  Marchioness  of  Blandford  v.  the  Duchess  of  Existence  of 
Marlborough  (1954),  the  jointure  was  directed  to  be  "subject  to 
^  leases  in  being  at  the  time  of  such  jointure  made.''     It  does 
not  appear  of  what  description  the  leases  were ;  it  must  be  pre- 
sumed that  they  were  rack-rent  leases :  the  existence  of  bene- 


(«)  533. 


•  In  the  firti  (page  439)  and  second  (page  525)  editions  of  his  work,  Sir  E, 
Sugden  treated  it  as  immaterial  what  period  was  fixed — whether  the  date  of 
the  appointment  or  tlie  time  of  the  husband's  death—  and  considered  the  point 
unsettled. 

[1965) 
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[1966.]  The  general  question  in  regard  to  the  period,  as  well 
as  in  regard  to  the  mode  of  fixing  the  value,  must  have  arisen,  it 
seems,  in  earlier  cases  (v). 

Covenant  as  to        [1967.]  The  donee  sometimes  enters  into  a  personal  covenant 

that  the  lands  are  of  a  certain  value ;  and  further  that  they  shall 
so  continue  (tr). 


Lands. 


General  view. 


4. — As  to  the  Taxes,  8fc.  to  which  a  Jointure  must  be  made  subject, 

[1968.]  In  regard  to  this  question,  which  may  arise  in  a 
variety  of  shapes  upon  other  matters  (or),  we  may  first  consider 
powers  to  settle  lands. 

[1969.]  Where  a  power  is  given  to  appoint  lands  of  a  certain 
yearly  value,  without  more  being  added,  the  natural  meaning 
seems  to  be,  that  there  shall  be  allotted  lands,  producing  to  the 
jointress  the  particular  amount,  subject,  of  course,  to  the  taxes, 
rates,  and  charges  payable  by  a  landlord,  according  to  the  custom 
of  the  country  where  the  lands  lie ;  the  question  seems,  in  fact, 
to  be  what  a  tenant  will  give  for  the  estate — ^what  it  will  yield  to 
a  landlord ;  and  such  appears  to  be  the  doctrine  of  the  cases. 

[1970.]  The  question  was  discussed  in  Hervey  v.  Hervey 
( 1942),  where  the  words  were  "  yearly  value."  Some  expressions 
appear  in  the  reports  which  are  not  very  intelligible,  as  those 
where  repairs  and  parochial  payments  are  spoken  of  as  charges 
on  the  jointure ;  in  the  case  next  noticed,  some  such  expressions 


iy)  See  Fothergill  t.  Fotkerffill 
(2835) ;  Lady  Clifford  v.  the  Earl  of 
Burlington  (2903) ;  Alford  v.  Alford 
(2909) ;  Coventry  v.  Coventry  (2898). 

(u')    See    Lady    Blandford's    case 


(1 954)  (1959) ;  see  in  Earl  of  T^rttm- 
nel  Y.  Dfike  of  Ancaster  (1956). 

(x)  See  Vin.  "Taxes,"  157;  and 
Mr.  Sandeis*s  note  to  Lady  Bland- 
ford^s  case,  Mfp. 
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occur  as  to  manuring,  &c. ;  these  several  expenses  seem  to  be  a     chap,  xvk 
tenant's  chaises.     The  land-tax,  and  landlord's  property-tax,  and        ^^^'  '* 


outgoings  of  the  same  nature,  stand  on  a  different  footing ;  they  Tenant's 
appear  to  be  charges  on  the  yearly  value,  lessening  such  yearly  landlord's, 
value,  indeed,  for  some  purposes,  but  not  as  it  seems  in  this 
view. 

[1971.3    ^^  ^^  Marchioness  of  Blandford  v.  the  Duchess  of 
Marlboroughj  as  we  have  seen  (1959),  the  power  particularly 
provided  that  there  was  to  be  no  deduction  for  taxes^  &c. ;  and  it  "  ^o  deduc- 
was  held  that  an  appointment  might  be  made,  free  from  the 
land-tax,  and  other  charges  existing  at  the  date  of  the  articles,  the  Land-ui,  &c. 
jointress  sustaining  the  loss,  or  deriving  the  benefit  of  a  subsequent 
rise  or  fall  of  the  taxes,  &c. — There  was  a  further  point  in  the 
case,  as  to  the  meaning  to  be  put  on  the  word  ^*  reprizes."     By  B«prizes. 
the  articles,  the  husband  agreed  to  settle  estates  of  the  yearly 
value  of  3000.,  *'  over  and  above  all  reprizes  pursuant  to  the  afore- 
*^  said  power ;"  and  in  the  settlement,  he  covenanted  that  the 
lands  should  produce  3000/.  per  annum,  ^* clear  of  all  reprizes;" 
under  these  circumstances,  though  it  was  considered  that  the 
word  "  reprizes  "  did  not  properly  go  so  far  as  taxes,  still,  having 
regard  to  the  connexion  of  the  instruments  with  the  power,  and 
the  executory  nature  of  the  articles,  the  term  was  held  to  mean 
the  same  as  the  several  words  used  in  the  power ;  it  would  appear 
that  the  word  ^^  taxes  "  was  used  in  parts  of  the  settlement 

[1972.]  In  the  subsequent  case  of  the  Earl  of  Tyrconnel  v.  the 

Duke  of  Ancaster  ( y),  the  principles  of  Hervey  v.  Hervey^  and 

of  the  Marchioness  of  Blandford  v.  the  Duchess  of  Marlborough^ 

were  again  acted  on  by  Lord  Harduncke.     The  words  were,  *'  Clear  yearly 

**  V&.I11C 
**  dear  yearly  value,"  which  were  considered  not  to  go  so  far  as 

the  expressions  in  Lady  Blandford^ s  case ;  indeed,  it  seems  ques- 
tionable, whether  the  word  ^^  clear,"  as  here  used,  had,  according 
to  Lord  Hardvaichis  decision,  any  effect  (1980).  It  was  laid 
down  too,  that  if  Ijody  BlxmdfordHs  case  had  depended  upon  the 


(y)  Amb.  237,  2  Ves.  sen.  600. 

[1972] 
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"  Taies." 


Usage. 


words  "  charge  or  reprize,"  without  the  word  "  taxes/'  the  value 
must  have  been  ascertained  without  a  deduction  of  the  land-tax. 
The  decree  in  the  Earl  of  Tyrconnel  v.  the  Duke  of  Ancaster^  as 
appearing  in  Vesey  (z),  is  in  these  words : — "  Decree  therefore, 
^^  that  Lady  Sherrard  is  intitled  to  a  jointure  not  exceeding  the 
"  clear  yearly  value  of  lOOOZ.  per  amtuvfi^  at  the  time  of  the  set- 
"  tlement  made, — that  is,  clear  of  incumbrances  (a),  and  all  other 
^^  charges  which  by  the  course  and  usage  of  the  country  in  which 
^^  the  lands  lie,  ought  to  be  borne  by  the  tenant,  but  subject  to 
the  land-tax,  and  all  other  outgoings,  which,  according  to  such 
course  of  the  country,  ought  to  be  borne  by  the  landlord." 
Lord  Hardwicke  expressed  an  opinion,  that  way  particular  course 
of  letting  under  which  the  landlord  would,  contrary  to  the  general 
usage  of  the  country,  bear  tenants'  charges — thus  increasing  the 
nominal  rental — would  make  no  difference. 


<( 


(C 


Quitrenu,&c.        [1973.]  It  does  not  appear  whether  the  estate  was  subject  to 

any  quit  or  other  rents,  or  pensions,  or  any  payments  of  that 
kind ;  if  it  were,  it  is  presumed,  that  though  such  charges  are 
not  paid  by  tenants,  still  they  must  have  been  deducted  as 
"  incumbrances." 


**  Yearly 
value." 

**  Free  from 
'*  taxes." 

Land-tax. 


[1974.]  The  general  principle  of  the  last  case  upon  the  point 
under  consideration,  seems  to  have  been  followed  by  Lord 
Northington  in  I^ady  Londonderry  v.  Wayne  (1960),  where  the 
words  were  "  yearly  value." 

[1975.]  In  Champemon  v.  Champemon  (b)  it  was  held,  that  in 
a  power  to  limit  a  jointure  "  free  from  taxes,"  the  words  had 
an  especial  reference  to  the  land-tax,  as  being  the  only  tax 
to  which  land  was  absolutely  liable  (c).  It  does  not  appear 
whether  the  jointure  was  to  be  of  lands  or  of  a  rent  charge, 
though  the    case  in   which  the  citation  is  found  concerned  a 


{z)  2  vol.  604. 

(a)    See    Fothergill    v.    Folhergill 
(2835). 

{b)  Cit.  in  Bradbury  v.  Wright,  2 


Doug.  626. 

(c)    See    Lady    Blandford^t    case 
(1954). 
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rent  charge ;   in  either  case,  however,  the  point  seems  perfectly     chap.  xvi. 
free  from  doubt 


8EC.  I. 


[1976.]  We  have  seen,  that  in  Lady  Blandford^s  case,  the 
word  "  reprizes  "  in  the  articles,  was  extended  beyond  its  natural 
meaning,  by  reason  of  its  connexion  with  the  power.  On  some- 
thing of  a  like  principle,  it  seems,  that  in  Lady  Lomdonderri/ s 
case,  the  words  ^^  clear  of  taxes  and  reprizes,"  were  confined  or 
expunged,  so  as  not  to  bind  the  covenantor  beyond  the  extent  of 
his  power,  which  was  held  not  to  authorize  the  limitation  of  a 
jointure  clear  of  taxes ;  Lord  Northinffton,  however,  also  relied 
on  other  circumstances. 


[1977.]    In  respect  to  rents  charge.  Lord  Camden  appears  to  Rents  charge 
have  held,    in  ViUareal  v.  Lard  Galway  (cf),    that  a  devise  of 
"one  annuity  or  clear  yearly  sum"  out  of  land  was  not  free 
from  land-tax. 

[1978.]  In  a  prior  case  before  Lord  Hardwicke  (^),  he  seems 
to  have  thought  that  the  word  '^  clear,"  with  respect  to  an  an- 
nuity, meant  free  from  taxes.  The  note  of  the  case,  however, 
is  extremely  short,  and  the  circumstances  do  not  fully  appear; 
the  case  is  simply  stated  as  a  bequest  of  a  sum  of  money  to  be 
hid  out  in  the  purchase  of  a  clear  annuity,  meaning,  it  is  pre- 
sumed, a  rent  charge :  the  direction  was,  in  a  sense,  executory, 
though  perhaps  that  is  not  a  sufficient  ground  of  distinction. 

[1979.]  It  would  rather  seem,  too,  from  Lord  Hardwich^s 
reasoning  in  Hervey  v.  Hervey^  Lady  Blandford's  case,  and  the 
Earl  of  Tyrccnnel  v.  the  Duke  of  Ancaster,  that  he  considered 


(rf)  1  B.  C.  C.  4,  note  to  Gwynne  v. 
Beaton;  and  ib.  292,  note  to  Pearson 
T.  Pearton. 


{e)  Hodgtoorth  v.  Crawley,  2  Atk. 
376. 

[1979] 
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the  word  ^^  clear"  in  a  power  to  limit  a  rent  cbargey  would 
authorize  the  rent  charge  to  be  appointed  free  from  taxes. 

[1980.]  It  may  be  thought  difficult  as  to  rents  to  assign  any 
other  meaning  to  the  term,  whatever  may  be  the  case  as  to 
lands ;  so  that  the  general  rule  that  some  operation  is  to  be  given 
to  every  word  may  be  thought  to  apply.  Even  as  to  lands,  this 
might  perhaps  be  urged,  since  Lord  Hardwickifs  decision  in 
the  Earl  of  Tyramnel  v.  the  Duke  of  Anccater  would,  as  it 
seems  (1972),  have  been  the  same,  though  the  word  had  been 
omitted. 


Words  of 
power. 


[1981.]  In  considering  the  question  of  taxes  and  charges,  as 
applicable  either  to  lands  or  to  rents,  we  must  particularly  advert 
to  the  expressions  used, — as  the  words  "  charges,  taxes,"  &c — 
the  words  "  present  or  future" — the  word  "  clear,"  &c.  &c.  ; 
and  to  the  nature  of  new  taxes,  &c.,  whether  they  are  of  an 
ancient  description  or  not.  As  to  some  taxes  and  charges,  the 
Legislature,  by  the  Acts  imposing  them,  makes  express  provi- 
sion upon  the  point  Powers  at  this  day,  which,  as  we  have 
seen  (1938),  generally  authorize  the  creation  of  rents  charge, 
commonly  provide,  in  express  and  very  full  terms,  that  the  rents 
charge  may  be  limited  without  deduction  for  taxes,  &c«,  present 
or  future,  &c.  As  to  rents  charge,  no  inconvenience  can  arise 
from  the  deduction  of  future  taxes,  whatever  may  be  the  case  as 
to  lands. 


5. —  What  Estates  or  Interests  may  he  Appointed. 

[1982.]  In  the  cases  of  jointuring  powers,  as  well  as  wth 
reference  to  other  powers  (1217),  questions  have  frequently 
arisen  whether  a  less  interest  tlian  that  authorised  can  be  created  : 
sometimes  a  chattel  interest  has  been  limited  instead  of  a  free- 
hold interest;  at  other  times  a  rent  charge  has  been  appointed 

in  lieu  of  land. 

[1982] 
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[1983.]  In  regard  to  a  chattel  interest,  the  point  was  much     chap.  xvi. 
discussed  in  Rattle  v.  Popkam  {f) : — there,  under  a  power  to        ^^^'  '* 
appoint  lands  to  a  woman  for  her  life  for  a  jointure,  the  donee  chattel  interest 
made  an  appointment  for  a  term  of  ninety-nine  years,  if  the  wife  j^"  J^®"  °^  *  ^^^' 
should  so  long  live ;  and  it  was  held,  on  the  authority  of  Whit- 
lock^s  case  (2144),  which  arose  on  a  leasing  power,  and  the  cases 
as  to  ecclesiastical  leases— regard  too  being  had  to  the  object  of 
the  limitation,  a  jointure — that  the  power  was  not  well  executed 
at  law  r  it  being  said,  according  to  WhidoclCs  case,  that  had  the 
power  been  to  limit  an  estate  not  exceeding  a  life  interest,  a 
term  might  have  been  created.     The  defect,  however,  was  re- 
lieved in  equity;  not  indeed,  it  seems,  by  allowing  the  jointress  Equitable  relief, 
a  freehold  interest  for  her  life,  but  the  chattel  interest  which  at 
W  had  been  denied  to  her. 

[1984]  Whatever  may  be  the  case  as  to  leases,  it  may  be  Observatiom. 
thought  difficult  to  understand  why  a  donee,  intrusted  with  a 
power  of  jointuring,  may  not  do  less  than  the  power  autliorizes 
him  to  do.  It  is  true,  as  was  observed  in  the  principal  case,  and 
in  Churchman  v.  Harvey  (1986),  that  an  estate  for  life,  and  an 
estate  for  years  determinable  with  a  life,  are  very  different  in 
law, — as  with  reference  to  the  barring  of  dower,  the  qualifica- 
tions of  a  future  husband  for  offices,  &c.,  and  the  concurrence  in 
a  recovery,  &c ;  but  if  the  donee  and  the  wife  agree  to  forego 
these  advantages,  it  does  not  appear,  as  to  common  cases  at 
least,  that  the  remainder  man  has  any  ground  of  complaint,  or 
that  the  settlor's  intention  would  be  defeated.  At  all  events  it 
seems  extraordinary  for  a  Court  of  equity  to  interfere,  and  enable 
the  jointress  to  enjoy  that,  which  a  Court  of  law  has  determined 
it  was  the  design  of  the  settlor  she  should  not  enjoy,  thus  putting 
a  different  construction  on  the  power  (359).  On  principle,  if  a 
Court  of  equity  can  interfere  at  all  in  such  a  case,  it  should  be,  it 
seems,  by  reforming  the  assurance,  as  in  Hervey  v.  Hervey  (2892). 


(/)  Or  Newport  t.  Saxagey  2  Stra. 
992,  Sug.  appz.  718;  S.  C.  cit  in 
Alextmder  r.  Alexander,  2  Yes.  sen. 
644 ;  in  Ckureknutn  t.  Harvey^  Amb. 
^2;  in  Zoueh  v.  WooUtauy  2  Burr. 


1147;  and  in  Roe  v.  Prideaux,  10 
East,  169;  see  in  Doe  v.  Weller,  7 
T.  R.  480;  2  Ca.  Sn.  Op  101,  Op. 
on  Gen.  Jackson's  Will;  2  Pr.  Ab. 
272. 
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[1985.]  The  case  was  animadverted  on,  though  in  a  somewhat 
different  view,  by  Lord  Mansfield^  in  Zotixih  v.  Woohton  (1983),  in 
Lord  Mansfield^  tJje  course  of  some  general  observations  on  the  construction  and 

execution  of  powers:  considering  powers  ^^  as  a  mode  of  ownership 
"  or  property,"  and  not  as  naked  authorities,  &c,,  he  observed,  that 
"  no  doubt  could  ever  have  been  made  whether  a  man  might  not 
^^  do  less  than  his  power,  or  if  he  did  more,  whether  it  should  not 
"  be  good  to  the  extent  of  his  power"  (1525).  Lord  Mamfidd 
represents  Lord  Talbot  as  having  said  that  ^^  it  was  not  a  defective, 
"  but  a  blundering  execution ;"  we  are  not  informed,  however, 
of  the  nature  of  the  distinction,  if  any  exist,  between  the  two 
kinds  of  execution. 


Blundering  exe« 
cution. 


[1986.]  Rattle  v.  Popham  seems  to  have  been  followed  boUi 
in  its  legal  and  in  its  equitable  principles  in  Cliurchman  v.  Har- 
vey (^),  where  indeed,  the  jointress  being  dead,  the  question 
arose  simply  as  to  the  postponement  of  portions.     This  case 
came  before    Willes  and    JVilmot,    Lords    Commissioners,  and 
occurred  not  long  before  the  determination  of  Zouch  v.  Wodstoftj 
in  which  the  latter  is  represented  to  have  concurred  with  Lord 
Mansfield  in  deprecating  the  narrow  views  taken  of  powers  by 
Courts  of  law ;  in  Churchman  v.  Harvey^  however,  he  seems  to 
have  approved  of  the  distinctions  found  in  WhitlocKs  case,  though 
indeed  the  only  point  necessary  to  the  decision  was,   that  the 
jointure  should  be  supported  in  some  way  or  other, — ^whether  at 
law  and  in  equity,  or  in  equity  only,  was  immaterial. 

[1987.]  The  case  of  Rattle  v.  Popham  has  been  approved  of 
in  modern  times  by  Lord  Redesdale  (A),  and  by  the  Court  of 
Kimfs  Bench  (i) ;  and  perhaps  it  is  too  late  to  dispute  the  cor- 
rectness of  the  decision  either  at  law  or  in  equity. 


Appoiulment 
during  widow- 
hood. 


[1988.]  In  regard  to  a  freehold  limitation  during  tlie  widow- 


(Sf)  Amb.  335. 

(A)  Shannon  v.  BroAlstreei,  1  S.  & 
L.  66. 


(t)  Roe  Y.  Prideaux,  10  East,  lfi9; 
and  see  fier  Lord  Kenyon^  7  T.  R. 
480,  in  Doe  v.  Weller, 
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hood  of  a  wife,  Sir  E.  Sugden  (j)  appears  to  think  tliat  it  would      chap.  xvi. 
be  allowed  at  law — that  in  fact  in  cases  of  this  kind,  the  power   __    ^  '  ' 
need  not  be  executed  to  the  full  extent,  provided  only  a  like 
species  of  interest  be  appointed. 

[1989.]  With  respect  to  the  appointment  of  a  rent  in  lieu  of  ^^^  ^°  ^*®'»  ^^ 
land,  it  is  clear  (k)  that  a  power  to  settle  land  by  way  of  jointure 
is  not  well  executed  by  the  limitation  of  a  rent  out  of  the  land  ; 
the  result  is  obviously  diflFerent  in  a  variety  of  views  (1278). 
At  law  the  defect  is  fatal ;  but,  as  we  shall  see  (2892),  equity 
relieves  against  it, — not  indeed  by  allowing  the  jointress  the  rent, 
but  by  reforming  the  instrument,  and  substantially  carrying  into 
effect  the  intention  of  the  parties. 


6. — Whether  an  Appointment  of  a  Jointure  can  or  must  be  made 

in  Bar  of  Dower. 

[1990.]  It  elsewhere  (2684)  appears  that,  as  a  general  rule,  a 
party  intrusted  with  a  limited  power  cannot,  on  the  exercise  of 
it)  stipulate  for  his  own  advantage. 

[1991.1  Powers  to  be  exercised  in  favour  of  wives,  and  even  Particular  na- 

,  ,  ,  ,        ture  of  powers 

powers  to  be  exercised  in  favour  of  children,  are  of  a  peculiar  to  jointure,  &c. 

nature,  and  frequently  there  are  collateral  advantages  incident  to 

them.     Thus  a  power  enabling  a  party  to  limit  a  rent  charge  to 

a  wife,  or  portions  to  children,  gives  to  the  donee  in  prospect  of 

a  marriage,  many  of  the  advantages  of  actual  property :  to  what 

extent  he  may  avail  himself  of  them  is  perhaps  not  clear. 

[1992.]  Though  jointuring  powers  may  not  require  (1999)  as  ^*  *^  *  ^r<\oii 
a  condition  of  their  exercise,  that  an  adequate  portion  shall  be 
received,  it  is  very  common  to  find  that  the  powers  are  exercised 
eidier  originally,  or,  after  a  partial  execution,  subsequently,  in 


(J)  453.  I   see  2  Ca.  &  Op.  101,  Op.  on  Gen. 

(*)  Hertey  v.  Hervey  (1984)  (2892)-,  |   JackstnCs  Will. 

o  2  [1992] 


196 


POWERS  TO   JOINTURE. 


CHAP.  XVI.      consideration  of  the  receipt  by  the  husband  of  a  portion,  or  of 
^^^'  '•        an  additional  portion  (/). 


Wording  of 
powers  as  to 
dower. 


[1993.]  As  to  dower,  formal  powers  to  jointure  usually  by 
express  words  authorize  the  jointures  to  be  made  either  in  bar  or 
not  in  bar  of  dower :  here  it  is  clear  that  the  donee  may  declare 
that  the  provision  shall  or  shall  not  be  in  bar  of  dower.  It  is  an 
evident  advantage  to  the  donee  of  the  power  that  the  dower 
should  be  barred,  and  this  advantage  he  gains  at  the  expense  of 
the  settled  estates ;  not  that  if  the  power  be  actually  executed, 
the  point  can  be  considered  as  making  any  difference  to  the 
objects  of  the  settlement, — that  is,  in  a  strict  and  legal  sense: 
in  many  cases  as  the  remainder  man,  probably  a  child  of  the 
husband,  will  become  intitled  to  his  father's  own  landed  estate, 
it  is  for  the  child's  benefit  that  the  wife  should  be  barred  (2003). 


Bare  power  to 
appoint  for  life. 


[1994.J  Where  the  power  authorizes  an  estate,  rent,  or  mter- 
est  for  life  simply,  to  be  limited,  widiout  any  thing  being  said  as 
to  dower  or  jointure,  it  may  possibly  be  thought  questionable 
whether  the  donee  can  stipulate  for  the  advantage  referred  to. 
There  might  be  still  more  difficulty,  perhaps,  where  the  power  is 
to  be  exercised  in  favour  of  a  particular  woman  named.  It 
seems  clear  (2023)  that  the  donee  cannot,  under  any  circum- 
stances, stipulate  for  himself  advantages  to  be  actually  derived 
out  of  the  provision. 


"  Jointure." 


[1995.]  Where  the  word  "jointure"  or  its  equivalent  is 
introduced  in  a  direct  limitation,  it  may  be  urged  that  the  limita- 
tion Tidll  in  itself  be  a  bar  of  dower  in  the  absence  of  negative 
words,  though  the  authorities  seem  to  leave  the  matter  in  some 
doubt  {m).  If  in  the  above  ease  the  dower  would  be  barred, 
then,  where  the  word  is  found  in  a  power,  the  provision  may  be 
made  in  bar  in  the  like  manner  (575). 


(Q  See  Hook  y.  Grove  (576) ;  Zouch 
y,  Woolston,  2  Burr.  1136;  see  6 
Madd.  373,  in  Smith  v.  Death, 

(to)  See  the  Slat,  of  Uses,  27  H.  8, 
c.  10;  and  see  Co.  Litt  36>>;  Gil. 


Uses,  331,  Sug.  ed. ;  1  Rop.  Husband 
and  Wife,  466;  Rattle  t.  Pophmn 
(1983);  Hervey  v.  Hervey  (1942); 
Churchman  v.  Harvey  (1986) ;  Zouch 
y.  WooUton  (1942). 

[1995] 
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[1996.]  But  it  would  seem  that  in  such  a  case,  as  well  as  in 
the  case  where  the  donee  is  expressly  authorized  to  limit  in  bar 
of  dower  without  alternative  words,  he  is  not  obliged  to  stipulate  Donee's  option, 
for  an  extinguishment  of  the  dower  (n).  Loitl  Northington  in- 
deed, in  Aleyn  v.  Belckier  (o),  appears  to  have  thought  otherwise ; 
but  it  was  unnecessary  to  decide  the  point :  he  seems  to  have 
considered  tliat  under  a  power  **  to  make  a  jointure,"  &c.,  ^^  in 
"bar  of  dower,"  the  power  could  not  be  exerdsed  after  mar-  Power,  whether 

._^^,.,  -  irM  <.TT  .1    exercisable  after 

nage  (1941),  smce,  under  the   Statute  of   Uses,  post-nuptial  marriage, 
jointures  are  waivable  by  the  vndow»(p).     The  waiver  of  the 
intended  jointure  would  evidently  be  an  advantage  to  the  re- 
nuiinder  men ;  and  it  may  be  thought  that  the  words  are  thrown 
in  to  remove  any  doubt  as  to  the  donee's  right  to  stipulate  for  a 
condition  in  Us  own  favour,  rather  than  to  restrict  his  authority — 
that  they  give  him  an  option — that  in  short  he  may  do  less 
(1217)  than  the  power  authorizes.     But  if  this  view  be  errone- 
ous, still  it  may  be  urged  that  a  post-nuptial  jointure  is  within 
the  meaning  of  the  power.     The  words  ^^  either  before  or  after 
<<  marriage,"  are  usually  introduced  into  formal  powers,  to  ob- 
viate any  doubt  on  this  head  {q) ;  and  frequently  there  is  an 
express  power  to  appoint  by  will  (r).    Even  where,  as  a  condition  will, 
to  the  exercise  of  a  power,  it  is  necessary  that  a  portion  should  be  Portion, 
actually  received  at  the  period  of  the  marriage^  it  may  be  con- 
tended that  without  express  words  clearly  authorizing  the  appoint- 
ment of  a  post  nuptial  jointure,  the  power  may  be  exercised 
after  the  marriage.     In  many  cases  a  jointuring  power  is  exe- 
cuted afiter  marriage,  by  way  of  increase  of  a  jointure  («).     It 
may  be  remarked  that  in  the  principal  case  the  legal  estate  was 
outstanding,  so  that  in  truth  a  strictly  legal  jointure  could  not, 
at  least  in  the  first  instance,  have  been  made  {t). 


(»)  See  Rattle  v.  Pophantj  tup.; 
Hervey  ▼.  Herveyy  sup.;  Churehtnan 
y.  Harvey^  sup. 

(o)  I  Eden,  132,  Sug.  appx.  710; 
we  Smithes  case,  cit.  in  Viscount  Mon- 
%if«  #  case,  0  Rep.  28^ ;  Rattle  v. 
Pvpkam^  sup. ;  Hervey  v.  Hervey,  sup. 


(p)  Co.  Litt.  36». 

(q)  See  Evelyn  v.  Evelyn  (2532); 
Churchman  t.  Harvey,  sup. 

(r)  See  Boycot  v.  Cotton,  1  A  Ik. 
552. 

(«)  See  Boycot  v.  Cotton,  sup, 

(0  Co.  Litt.  36^ 
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[1997,]  We  may  here  refer  to  Peters  v.  Masham  (1586), 
where  it  appears  to  have  been  considered  that  the  wife's  interest 
Special  power,    ^j^as  finally  fixed  by  the  instrument  creating  the  power. 


CHAP.  XVI. 
SEC.  I. 


AppointmcDt, 
DOtning  being 
said  as  to 
dower. 


[1998.]  In  regard  to  a  power  not  containing  the  words  ^^  either 
<^  in  bar  or  not  in  bar  of  dower,"  it  may  deserve  consideration  in 
various  views,  and  according  as  the  power  is  recited  or  not,  what 
is  the  effect  as  to  dower  of  a  simple  appointment,  without  any 
thing  being  said  as  to  dower. 


*'  A  portion 
•'  equivalent," 


7. — As  to  Conditions  in  Jointuring  Powers  relative  to  the  Receipt 

of  a  Portion. 

[1999.]  Powers  of  jointuring  sometimes  expressly  limit  the 
amount  of  the  jointure  according  to  the  portion  to  be  received 
with  the  wife ;  at  other  times  it  is  required  that  an  equivalent 
portion  shall  be  received. 

[2000.]  The  case  of  Lady  Coventry  v.  the  Earl  of  Co' 
ventry  (2898),  is  an  instance  of  the  latter  kind  (u) :  the  lands 
to  be  appointed  were  not  to  exceed  the  yearly  value  of  500/. ; 
and  there  was  the  further  qualification  that  the  husband  should 
have  on  his  marriage  *^  a  portion  equivalent  for  such  jointure." 
There  was  no  discussion  on  this  point,  as  to  which  the  facts  were 
these : — the  husband  agreed  under  his  power,  as  it  was  held,  to 
settle  lands  to  the  full  extent  of  the  power ;  he  also,  out  of  his 
own  property,  secured  to  his  intended  wife  in  addition  250/.  a 
year ;  her  portion  was  10,0007., — half  of  which  was  received  by 
the  husband  for  his  proper  use, — and  the  other  half  was  agreed 
to  be  invested  in  land,  to  be  settled  on  the  husband  and  wife 
successively  for  life,  then  on  the  younger  children,  and  with  the 
ultimate  limitation  to  the  husband.  Tlie  case  underwent  the 
fullest  investigation  on  other  points,  and  doubtless  it  was  con- 
sidered that  no  question  could  be  raised  on  this. 


(m)  And  see  AUamon  v.  CUtherow^  1  Ves.  sen.  23,  Bell's  ed. 
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[2001.]  In  Hervey  v.  Hervey  (1942),  it  was  argued  that  8/.      chap.  xvi. 

percent,  on  the  portion  was  a  reasonable  jointure,  but  the  point ^^'^'  '• 

was  not  involved.     According  to  the  cases  where  the  amount  is  What  a  reason. 

,  ,  able  jointure. 

expresdy  provided  for,  the  ordinary  rate  is   10/.  per  cent,  (r),  OKiinary  rate, 
though  with  some  difference  (to). 

[2002.]  In  Coventry  v.  Coventry — having  regard  to  the  5000/. 
actually  received  by  the  husband,  and  the  jointure  under  the 
power^the  amount  of  the  jointure  was  exactly  10/.  per  cent  on 
the  portion ;  having  regard  to  the  whole  of  the  portion,  and  the 
whole  of  the  annual  sums  secured, — the  amount  was  only 
IL  IO5.  per  cent* 

[2003.]  There  is  a  peculiarity  in  these  conditions.  If  the  Remainder 
power  require  no  settlement  to  be  made  of  the  portion,  or,  fected. 
indeed,  where  a  settlement  b  required,  if  the  remainder  men 
derive  no  benefit  from  it,  it  is  obvious  that  they  have  no  direct 
interest  in  the  circumstance,  whether  a  portion  be  received  or 
not;  but  notwithstanding  this,  the  receipt  of  a  portion  is  a  con- 
dition of  the  power,  and  a  condition  which,  like  others,  must  be 
duly  and  band  JOe  observed ;  and  as  the  remainder  men  are 
generally  children  of  the  tenant  for  life,  they  have  an  indirect 
interest  in  the  increase  of  the  wealth  of  their  father  (1993). 

[2004.]  Afiter  the  husband  has  h&nA  fide  received  the  portion,  Husband  may 
he  may  settle  it  on  his  wife ;  or  leave  it  to  her ;  or  squander  it  tion  as  he  may' 
away;  or  do  what  he  wUl  with  it. — There  must  not,  however,  be  ^  ^^^^' 
any  under-hand  agreement  or  understanding  as  to  a  return  of 
the  portion;    as   laid  down   by   Lord   Hardwicke  in   Lane  v. 
Page  (x),  and  in  the   Earl  of  Tyrconnel  v.   the  Duke  of  An- 
'^^^  (y)*  ^  sum   colourably  advanced  by  the  husband  would  Colourable  por- 
not  answer  the  purpose. 


(»)  See  Holt  ▼.  Holt  (201 1);  Evelt^ 
r.  Etefyn  (2532) ;  Earl  of  TankerviUe 
T.  Coke^  Moscley,  146 ;  Earl  of  Tyr- 
connd  v.  Duke  of  AncasUr  (1956); 


Burrell  ?.  Crutchleif  (2014). 
(«•)  Fearae's  P.  W.  350. 
(x)  Ainb.  234. 
(y)  Amb.  23l>. 

[2004] 
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As  to  settle- 
ment on  wife. 


Law. 


[2005.]  |To  what  extent  the  portion  may  be  at  the  time  settled 
on  the  wife  is  not  clear. 

[2006.]  In  the  EarlofTyrc(mnely.  the  Duke  ofAncaster  (1956), 
Lord  Hardvncke  laid  down,  that  the  portion  of  the  wife  could  not 
be  settled  ^^  to  her  separate  use/' — meaning,  it  seems,  that  the 
whole  capital  could  not  be  placed  at  her  absolute  disposal;  this, 
in  fact,  would  be  very  much  like  a  return  of  it.  In  the  above 
case  (z)  the  facts  were  these:— the  lady's  portion  was  10,000/.; 
the  husband  received  8000?. ;  and  a  settlement  was  made  of  the 
remaining  2000Z.  on  the  husband  for  life,  then  on  the  younger 
children,  and  in  the  event  of  a  failure  of  them,  on  the  survivor  of 
the  husband  and  wife ;  as  it  happened  the  wife  survived.  Lord 
Hardwicke  supported  the  settlement  as  a  reasonable  and  fedr  one ; 
the  wife  was  young,  and  there  was  every  probability  of  children, 
and  only  a  small  part  of  the  portion  was  settled. 

[2007.]  Every  case,  it  seems,  must  depend  on  its  own  circum- 
stances ;  the  principle  is,  that  the  settlement  must  be  in  the  fair 
way  of  contracting,  without  collusion.  As  to  the  case  put  by 
Lord  Harduncke,  and  repeated  by  Sir  E.  Sugden^  (a),  as  perhaps 
bad — namely,  the  case  of  the  husband  taidng  a  life  interest  only, 
with  a  reversionary  absolute  interest  to  the  wife — it  would  seem 
next  to  impossible,  under  any  circumstances,  to  support  such  a 
settlement;  though,  as  observed  by  Lord  Harduncke^  the  hus- 
band, if  he  should  survive,  would  take  the  fund  in  right  of  his 
wife,  he  would  take  it  in  a  different  diaracter  to  what  he  would 
have  done  under  a  limitation  to  the  survivor:  various  reasons 
might  be  urged  against  such  a  settlement. 

[2008.]  Where  the  portion  is  not  bond  Jide^  though  nominally 
received,  there  seems  great  reason  to  contend  that  the  execution 
of  the  jointuriug  power  is  wholly  bad  at  law;  it  may  be  thought 
tliat  the  band  fide  receipt  of  the  portion  is  a  legal  condition  of 
the  power,  just  as  in  Burrell  v.  Crutchley  (2014)  the  due  settle- 


(z)  See  Coventry  v.  Coimfiy(2898);  Burrell  v.  Crutchley  (2014).         (c)  531. 
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mentof  it  was  so  considered;  but  where  a  part  of  tlie  portion      chap.xvi. 
Las  been  band  Jide  received,  equity  may,  at  least  according  to        ^^^'  '• 
Lord  Hardwicke*s  doctrine  in  Lane  v.  Pa^e  (2004),  support  the  Equity, 
jointure  pro  tantOy  rejecting  the  excess,  and  that  notwithstanding 
the  jointress  has  been  a  party  to  the  deception  (2023). 

[2009.]    Where  the  portion  has  been  bond  tide  received,  but  Improper  settle- 

neiit  wtthoiit 

(the  power  requiring  no  particular  form  of  settlement)  the  portion  fraud, 
has  been  unreasonably  settled,  yet  without  fraud,  perhaps  a 
Court  of  equity  would  wholly  support  the  jointure, — simply  nul- 
lifying, in  &your  of  the  husband,  the  unreasonable  parts  of  the 
setdement;  and  it  might  be  difficult  for  a  Court  of  law  to  disturb 
the  jointure  at  alL 

[2010.]  It  seems  that  an  application  of  the  portion  to  the  pay-  Husband's 
ment  of  the  husband's  creditors  is  sufficient  (b) ;  indeed,  such  an 
application  is  equivalent  to  a  payment  to  the  husband. 

[2011.]  In  Holt  v.  HoU(c\  the  jointure  was  to  be  propor-  what  is  a  mar. 
tioned,  according  to  a  specified  rate,  to  the  money  brought  "  as  a  "*^*  po'^on. 
'<  marriage  portion."  It  does  not  appear  perfectly  clear,  what, 
in  all  cases,  is  to  be  deemed  a  marriage  portion;  but  there  it  was 
held,  that  interests  of  the  wife  to  which  she  was  intitled  at  her 
marriage,  but  which  at  the  husboTids  death  (the  period  for  the 
commencement  of  the  jointure)  still  remained  outstanding,  and.  Outstanding 
as  it  seems,  unascertained,  were  not  sufficient  to  intitle  her  to  a 
farther  jointure,  under  her  husband's  covenant  entered  into  on 
the  marriage:  there  being,  however,  a  failure  of  the  conside- 
noion  for  which  she  was  to  relinquish  the  outstanding  part  of  her 
fortone,  she,  and  not  her  husband's  representatives,  was,  upon 
general  principles  (2714),  held  to  be  intitled  to  this  part.  The 
outstanding  interests  seem  to  have  been  the  subject  of  pending 
suits ;  it  may  not  follow  that  in  all  cases  the  portion  must 
be  actually   received.     For  instance,   the  wife's  fortune  might 


(h)  HoU  V.  Holt,  inf.  1  kernlk  t.  d^  Moeeky,  146. 

{S)  2  P.  W.  646;  wa^EtarlofTtuy  1 

[2011] 
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CHAP.  xvi.      consist  of  a  well  secured  honA  fide  mortgage  debt;   a  transfer 

^^^'  '•        to  the  husband  would  seem  to  be  sufficient.      In  the  prin- 

Mortgage.  cipal   case,   it  appears  that  a  part  of  the  jointure  which  was 

admitted  to  be  good,  had  been  limited  in  consideration  of  a  sum 
received  on  the  mortgage  of  some  of  the  wife's  property.  The 
conflict  on  the  disputed  point  was,  in  fact,  between  the  husband's 
creditors  and  the  remainder  man. 

Portion  required       [2012.1  Powers  of  lointurinfi:,  besides  requirinff  that  a  portion 

to  be  settled.  ,    „^  .      ,  .  .         ,         ,        ^     .  f,,! 

shall  be  received,  sometmies  require  that  the  portion  shall  be 
settled  in  a  particular  manner ;  the  direction  is  usually  conceived 
in  short  informal  terms,  comprising  heads  for  a  future  settlement, 
and  within  the  general  rules  as  to  executory  instruments  (258). 

[2013.]  There  is,  in  print  (^,  an  elaborate  opinion  of  Mr. 
Feame  on  such  a  power:  there  the  fortune  was  required  to  be 
settled  ^^  upon  and  for  the  use  of  the  younger  child  or  children  of 
<^  that  marriage ; "  and  Mr.  Fearne  was  of  opinion,  that  the  hus- 
band was  intitled  to  a  life  interest,  and  that  the  shares  of  the 
children  might  be  made  to  vest  and  divest  at  the  usual  periods, 
and  on  the  usual  contingencies,  and  be  subject  to  the  usual 
accruership  and  advancement  clauses;  but  he  thought  that  the 
father  should  not  have  a  power  (258)  of  appointing  or  varying 
the  shares  of  the  children  (e) ;  he  considered,  however,  that  any 
ulterior  interest  belonged  to  the  fiither. 

[2014.]  Mr.  Feamis  general  reasoning  appears  to  have  been 
confirmed  by  the  modem  case  of  Burrell  v.  Crutchley  (y* ),  where 
a  part  of  the  portion  was  to  be  settled  upon  the  eldest  son,  and 
another  part  on  the  younger  children. 

Difficulties  on  [2015.]  Cases  of  this  sort,  like  all  cases  arising  on  short  exe- 

toryTireclio^'  cutory  directions,  present  great  difficulties  in  practice,  since  it  is 

almost  impossible  to  say  what  a  Court  may  decide ;  where  it  \& 


(d)  P.  Works,  350. 

{e)  See  Broyrave  v.  Winder^  2  Ves. 


ju.  634. 

(/)  15  Ves.  544. 

[2015] 
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• 

thought  9<lvi8able  to  introduce  provisions  of  this  kind,  the  terms     <^hap.  xvi. 
of  the  contemplated  settlement  should  be  more  clearly  defined.        ^^^'  '* 
Mr.  Feame  in  his  opinion,  and  Lord  Eldon  in  his  judgment, 
geem  to  have  felt  a  good  deal  of  difficulty.     The  observations  on 
settlements  of  this  nature  might  be  much  extended,  but  they 
have  no  particular  relation  to  powers. 


8. — Miscellaneous  Cases. 

[2016.]  In  Perrofs  case  {ff)  there  was  much  discussion,  whe-  Severalty-  -in 
ther— under  a  power  to  limit  in  jointure  "  one  fiill  third  part"  of     ™™®°' 
the  lands  "in  three  parts  equally  to  be  divided" — ^an  appoint- 
ment in  the  words  of  the  power  was  sufficient;  it  was  contended, 
that  by  analogy  to  the  assignment  of  dower,  a  third  in  severalty 
ahoold  have  been  limited ;  the  point  was  not  decided. 

[2017.]  Where  land  is  authorized  to  be  appointed  for  a  join-  Sans  waste, 
ture,  the  power  rarely  gives  the  donee  liberty  to  limit  it  without 
impeadunent  of  waste  (2360).  In  Perrofs  case  above  noticed, 
it  was  expressly  provided  that  no  jointure  should  be  without 
impeachment  of  waste ;  and  an  objection  was  taken  to  the  ap- 
pointment that  such  was  its  effect  for  two  reasons, — one  on 
account  of  the  existence  of  mesne  estates  between  the  jointure  and 
the  ultimate  remainder  or  reversion, — and  the  other,  on  account 
of  the  jointress  taking  an  undivided  third,  and  consequently 
being  tenant  in  common  with  the  other  parties  interested :  the 
case  did  not  call  for  a  decision  on  these  points. 

[2018b]    It  appears  to  have  been  considered  in  ManseU  v.  Property  or 

1  •   •  amount  unli- 

ManseU  (A),  that  under  a  power  generally  to  settle  a  jomture,  mited. 
the  whole  estate  might  be  settled;  and  though  such  an  execution 
of  the  power  would  in  many  cases  be  unreasonable,  it  might  be 
difficult  to  confine  it  (369).     Where  the  power  is  to  limit  a  rent 


iff)  Moo.  300.  I  Scott  V.  Tyfer,  2  B.  C.  C.  450,  &c., 

(h)  WDm.  notes  36 ;  S.  C.  cit.  iu   |  1  Uarg.  Jur.  Arg.  25,  &c. 

[2018] 
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Number  of 
jointures. 


Power  of  revo- 
cation. 


generally,  it  would  seem  that  a  rent  exceeding  the  annual  value 
of  the  estate  could  not  be  appointed  (369). 

[2019.]  In  order  to  prevent  an  estate  being  loaded  with  too 
many  jointure  rents  charge,  it  is  common  at  this  day  where 
several  powers  of  jointuring  are  given  to  successive  tenants  for 
life,  to  limit  the  number,  or  the  aggregate  amount,  of  the  join- 
tures (i). 

[2020.]  It  is  not  usual  for  appointments  of  jointures  to  be 
made  subject  to  general  and  absolute  powers  of  revocation ;  it 
would  seem,  however,  to  have  been  held  in  Lady  Hasdngi 
case  (j),  that  on  an  appointment  of  a  jointure  a  power  of  revoca- 
tion might  be  reserved ;  indeed  the  only  point  mentioned  is 
whether  the  power  could  be  re-executed.  Formal  jointuring 
powers  as  well  as  most  other  powers  (1343),  commonly,  in 
express  terms,  authorize  the  donee  to  make  appointments,  "  with 
"  or  without  power  of  revocation  and  new  appointment." 


9. — Fraudulent  Appointments. 

[2021.]  Some  observations  appear  elsewhere  (2672)  as  to 
fraud  in  the  execution  of  powers  generally.  Powers  of  join- 
turing in  this  respect  may  stand  upon  a  somewhat  peculiar 
footing:  in  most  of  the  cases  the  fraud  has  consisted  in  the  donee 
stipulating  for  an  advantage  in  his  own  &vour  out  of  the  join- 
ture,— the  appointment  being  thus  in  effect  pro  tanto  made  to 
himself  and  not  to  his  wife. 

[2022.]  The  first  case  is  fVicherlyy,  Wicherly  (A),  where,  how- 
ever, it  does  not  appear  that  the  donee  actually  took  any  benefit 
As  the  case  is  found  in  Peere  Williams^  it  was  simply  this : — ^a 


(t)  See  Burrell  v.  Crutchley  (2014). 

0)  Cit.  3   Kcb.  7,  in   Fowler  v. 

Norlh;  and  see  tlie  princijpal  case; 


see  (1384)  (1946). 

{k)  Cit.  in  North  v.  AnseU,  2  P.  W. 
618 ;  and  in  Lane  v.  Poffe^  Amb.  234. 

[2022] 
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man,  on  Hie  point  of  deaths  married ;  and  prior  to,  and  in  con-  chap.  xvi. 
sideration  of,  his  marriage,  he  executed  a  power  of  jointuring ;  ^^'  '- 
and  on  a  bill  brought  by  the  remainder  man  for  relief,  it  was  dis- 
missed. Lord  Hardwickey  in  Lane  v.  Page^  is  represented  as 
stating  the  additional  fact,  that  the  execution  of  the  power  pro- 
ceeded on  the  refusal  of  the  remainder  man  to  charge  the  estate 
with  the  donee's  debts.  In  either  view,  at  first  sight,  the  transact 
tion  looks  like  a  gross  fraud;  but  we  have  very  imperfect  parti- 
culars of  the  case:  the  marriage  engagement  may  have  been 
of  long  standing  and  the  illness  sudden ;  and  the  wife  may  not 
have  been  privy  to  the  husband's  threat  The  M.  R.  pre&ces 
his  statement  in  Peere  WiUiams^  with  the  observation,  that  ^'  the 
<*  reason  why  Chancery  does  not  relieve  against  marriage  con- 
^'  tracts  for  settlements,  jointures,  or  other  provisions,  though 
^  they  may  be  very  unequal  in  fkvour  of  the  wife,  is  because  it 
^  cannot  set  the  wife  in  statu  quo^  or  unmarry  the  parties,  as  was 
"  said  in  Wicherly  v.  Wicherly" — a  reason,  however,  which  per- 
luqps  ought  not  to  apply  to  fraud  in  the  wife. 

[2023.]  The  next  case  is  Lane  v.  Page  (Z) : — ^the  husband, 
prior  to  his  marriage,  executed  a  jointuring  power, — subject  to  an 
agreement,  however,  that  on  the  marriage  a  fine  should  be  levied 
of  the  jointure,  and  that  the  wife  should  enjoy  a  portion  only  of 
it,  and  the  rest  should  be  applied  for  the  payment  of  the  hus- 
band's debts  or  for  his  own  benefit ;  the  husband  lived  but 
a  short  time;  no  fine  was  levied;  but  on  his  death  the  wife  con- 
veyed the  estate  to  trustees,  with  a  view,  it  seems,  of  carrying 
the  agreement  into  effect,  though  the  trusts  vary  in  some  degree; 
Lord  Hardwiche  relieved  the  remainder  man  against  the  jointure, 
except  so  far  as  the  wife  was  to  be  benefited:  indeed,  as  to 
a  portion  of  the  provision  intended  for  her,  and  which  was  to 
take  effect  only  after  the  payment  of  her  husband's  debts,  he 
refused  to  support  it  Lord  Harduncke^  in  allowing  the  wife 
a  benefit,  notwithstanding  her  participation  in  the  fraud,  pro- 


(0    Amb.  233,   Sug.   appx.   709 ;  S.  C.  cit.  in  Wilson  v.  Seu^ll,  1  W. 

Blac.  619,  620;  see  (2008). 

[2023] 
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ceeded,  according  to  Arnblei's  report,  upon  a  general  principle — 
that  transactions  were  set  aside  so  far  only  as  they  were  fraudu- 
lent; but  Sir  Wnu  Gravis  in  a  modern  case  (m),  ascribes  the 
decision  to  the  peculiar  relation  constituted  by  marriage.  It 
would  seem  that  the  husband  was,  on  his  marriage,  seriously  ill ; 
that  he  was  deeply  involved  in  debt  and  actually  arrested ;  and 
that  he  married,  and  executed  his  power,  merely  with  a  view  to 
relieve  himself,  and  in  consequence  of  the  refusal  of  the  re- 
mainder man  to  assist  him.  The  bill  charged  (n)  that  the  hus^ 
band  and  wife  never  cohabited ;  the  real  &cts  do  not  sufficiently 
appear. 


As  to  wife*t 
bond  fide  con- 
currence 


[2024.]  Aleyn  v.  Bekkier  (o),  which  occurred  shortly  after- 
wards before  Lord  NorthingtovL,  was,  as  observed  by  Sir  JVtlliam 
Grant  in  Davbeny  v.  Cochbum  (/?),  of  a  very  similar  description ; 
the  jointure,  however,  was  made  during  the  marriage,  and  a  fine 
levied  to  carry  into  effect  the  fraudulent  agreement  The  exe- 
cution was  set  aside,  except  with  reference  to  the  jointress's  own 
interests,  which,  indeed,  the  plaintiff  offered  to  secure ;  so  that, 
as  noticed  by  Sir  Wm.  Grants  there  was  no  actual  decision  how 
for  the  jointreM,  notwithstanding  her  participation  in  the  fiaud, 
could  be  affected:  in  feet,  as  we  have  before  (1996)  seen,  Lord 
Northington  even  doubted,  whether,  under  the  wording  of  Ac 
power,  a  post-nuptial  jointure  could  be  made.  It  seems  to  have 
been  admitted,  that  a  subsequent  bond  fide  concurrence  of  the 
wife  (9),  without  any  prior  agreement,  could  not  affect  the  exe- 
cution of  the  power;  a  point  which  appears  clear,  though  any 
concurrence  of  the  wife  would  necessarily  be  looked  upon  with 
great  suspicion.  It  may  be  remarked,  that  not  only  the  pro- 
visions for  the  husband,  or  a  creditor  of  his,  were  set  aside,  but  a 
provision  for  a  former  child  of  the  wife. 


Statu  qw). 


[2025.]  The  reason  before  noticed  as  to  its  not  being  possible 


(m)  Dauheny  ▼.  Cockbumy  1  Mer. 
637,  643. 

(n)  Sug.  appx.  709. 

(o)  1  Eden,  132,  Sug.  appx.  710; 


S.  C.  dt.  in  Wilson  v.  SewdU  1  W, 
Blac.  619,  620. 

{p)  Sup. 

(9)  See  Edvrnrds  v.  Slater  (1443). 
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to  place  the  parties  in  statu  qiuo^  would  not  apply  to  the  case  of     chap.  xvi. 
Aleyn  v.  Belchier,  the  appointment  not  having  proceeded  on  a        ^^c-  i* 
marriage  contract ;  and  admitting  the  vaUdity  of  the  reason,  in 
a  Coart  of  equity,  in  other  cases,  where  the  remainder  man 
requires  relief,  it  may  not  follow  that,  should  a  Court  of  law  Law. 
deem  such  appointments  as  wholly  fraudulent  and  void,  they 
would  be  set  up  in  equity  even  pro  tanto.  Equity. 

[2026.]  In  Lane  v.  Page^  though  there  was  no  fine,  there  was  Mere  agreement 

1  n    y  •/*         •^  1  •  i^y  ^ft^M covert 

an  agreement  on  the  part  of  the  wife  prior  to  the  marriage ;  and  or  infant 
in  Aleyn  v.  Belchier  there  was  a  fine.  What  would  be  the  effect 
of  a  jointure  made  during  the  coverture,  or  as  to  an  infant  before 
marriage,  under  a  fraudulent  agreement  not  carried  into  effect 
hy  fine,  may  not  be  perhaps  perfectly  clear  (1546) :  in  Aleyn  v. 
Belekier,  the  case  was  put  in  argument,  of  the  wife,  after  the 
execution  of  the  power,  refusing  (r)  to  concur  in  the  fine. 

■ 

[2027.1  As  observed  by  Sir  E.  Sugden  (5),  "  no  confirmation  Wife's  confirm- 

,  ation. 

''by  the  wife  afiter  the  death  of  the  husband  will  avail;"  indeed 
this  follows  as  a  matter  of  course :  the  execution  beyond  her 
beneficial  interest  is  at  all  events  void ;  consequently  no  estate 
remains  out  of  which  she  can  make  a  confirmation.  What  would 
be  the  effect  of  a  new  arrangement  on  her  part,  out  of  the  inter- 
est actually  designed  for  her  own  benefit,  is  another  question. 


SECTION  11. 

POWERS   TO   PORTION. 


[2028.]  In  strict  settlements  made  by  will  or  by  deed,  powers 
are  frequently  limited  to  tenants  for  life,  to  charge  the  settled 
estates  with  portions  for  their  children  or  younger  children,  or 


CHAP.  XVI. 
SEC.  II. 


(r)  See  Farmer  v.  Martin,  2  Sim.  602.  (s)  406. 

[2028] 
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SEC.  II. 


Term  of  yean,    tion  (a),  to  raise  portions  generally,-— or  a  term   of  uncertain 

duration  (b)  to  raise  a  given  amount;  but  at  this  day  the  donee, 
besides  being  empowered  to  charge  a  certain  sum,  is  usually 
authorized  to  create  a  term  generally,  for  the  purpose  of  raising 
the  sum  to  be  charged,  subject  to  a  proviso  (c)  for  the  cesser  of 
the  term, — the  provision  as  to  the  proviso  varying  much  in  its 
wording,  and  sometimes  creating  difficulty.  Several  points 
relating  to  powers  to  portion  appear  in  other  parts  of  this  work. 
Some  matters  may  be  here  more  conveniently  classed  together. 


Classes  of 
children. 


Amoant 


[2029.]  With  reference  to  the  objects  intended  to  be  bene- 
fited, and  the  amount  of  the  authorized  charge,  these  of  course 
vary  according  to  circumstances.  The  power  may  be  to  portion 
children  generally, — or  daughters  and  younger  sons  (J),— or 
daughters  only  (e),— or  younger  daughters;  or  the  provision 
may  be  confined  to  issue  of  a  particular  marriage, — and  some- 
times in  post-nuptial  settlements  to  children  named  (f).  The 
powers  sometimes  authorize  an  exclusive  appointment ;  at  other 
times  not.  Again,  sometimes  the  suni  is  limited  not  to  exceed  a 
certain  amount  (ff) ;  at  other  times  it  is  made  to  depend  upon  the 
number  of  children,  originally  or  eventually  intitled,— or  upon 
the  amount  of  the  wife's  fortune  (A).  In  some  instances  a  cer- 
tain sum  is  fixed  for  each  son,  and  a  certain  sum  for  each 
daughter,  or  the  like  (z)«    So  a  variety  of  other  cases  may  occur. 


As  to  excIudiDg       [2030.]  Upon  the  common  principle  that  no  object  can  be 
marriage*.  "  ^^  excluded  (1044),  a  power  to  charge  portions  generally  in  favour 

of  the  children  of  a  party  cannot,  it  seems  (1049),  be  exercised 
with  effect  in  favour  of  the  children  of  a  particular  marriage,  to 


(a)  See  Edwards  v.  Slater,  Hard. 
410 ;  and  see  Carter  v.  Carter  (227). 

(h)  See  JEvelyn  y.  Evelyn  (2532). 

(c)  See  Evelyn  v.  Evelyn,  sup, 

((/)  Conway  v.  Conway  (1301); 
Lewis  V.  Frehe  (2670). 


(<•)  Evelyn  v.  Evelyn^  sup, 
if)  Brown  v.  Nisbett,  1  Cox,  13. 
(y)  See  Brown  v.  Nisbeit^  sup, 
(A)  Evelyn  v.  Evelyn,  sup, 
(»)  Warr  v.  Warr  (227). 

[2030] 
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the  exclusion  of  the  issue  of  other  marriages  (j).     In  the  cited     cbap.  xvr. 
case  the  suit  was  instituted  immediately  after  a  first  marriage,        sec.  ii. 
and  perhaps  amicably,  for  settling  the  rights  of  the  parties  on  " 
other  points :  the  appointment  was  ordered  to  be  rectified  (2837). 
The  case  does  not  shew  what  would  otherwise  have  been  the 
effect,  either  in  the  event  of  there  not  being  issue  of  a  future 
marriage  (1079),  or  of  the  reverse  happening  (1049).     In  the 
latter  case  it  might  be  difficult,  perhaps,  to  treat  the  appointment 
as  a  defective  one  in  favour  of  all  the  objects. 

[2031.]  In  Evelyn  v.  Evelyn  (25d2),  no  objection  seems  to 
have  been  raised  on  this  ground.  The  husband  in  fact  did  not 
marry  a  second  time,  but  died  in  his  wife's  life  time ;  so  that  the 
children  of  the  particular  marriage  embraced  all  his  issue:  indeed 
it  was  expressly  provided  that  the  portions  should  not  exceed 
what  the  donee  ^^had  with  his  wife;"  perhaps  it  may  have 
been  meant  that  the  donee  might,  on  the  occasion  of  each  mar- 
riage, execute  the  power  to  the  extent  of  his  wife's  fortune,  in 
fsivour  of  tiie  children  of  such  marriage. 

[2032.]  Powers  to  charge  with  portions  generally,  in  ex-  Provisioosat 
press  terms,  authorize  the  donee  to  fix  the  periods  of  vest-  teuaQce^&c!*"" 
ing,  &c.,  &c.  (1297)  (1309) ;  but  it  seems  that  these  provisions 
may,  to  a  certain  extent  at  least,  be  implied,  the  powers  being 
in  their  nature  executory  (1205)  (2371).  It  may  sometimes  be 
difficult  to  ascertain  precisely  what  provisions  for  maintenance, 
advancement,  survivorship,  or  accruership,  &c.,  should  be  in- 
serted (1302).  As  to  Burrell  v.  CnUchley  (2030),  the  only 
point  noticed  in  the  report,  with  reference  to  the  power  above 
mentioned  is,  that  it  should  have  been  executed  in  favour  'of 
all  the  donee's  younger  children:  the  power  may  not  be  fully 
set  fordi. 

C2033.]   In   Sheldon  v.  Dormer  (A),  under  a  proviso  that  a  Age,&c. 
settlor  might  charge  an  estate  with  50007.  for  daughters'  portions 


O)  Bwrmll  T.  Crulchley,  15  Ves.  644.  (A)  2  Vera.  310,  Raith.  ed. 
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"  Manner." 


(the  whole  of  the  power,  perhaps,  not  being  stated), — a  charge 
in  favour  of  an  only  daughter  at  eighteen,  or  marriage  (1296), 
with  maintenance  (2661)  in  the  mean  time,  appears  to  have 
been  held  good;  and — what  was  the  main  point — a  sale  was 
decreed  (2530),  though  the  charge  was  followed  by  a  grant 
quousque.  The  grant  was  made  to  take  effect,  it  seems,  on  the 
donee's  death ;  until  then,  probably,  the  portion  was  not  raiseable. 

[2034.]  Upon  the  mode  in  which  portions  may  be  directed  to 
be  raised  when  the  word  "  manner"  (2527)  occurs  in  the  power, 
we  may  refer  to  Jdenzey  y.  Walker  (J). 


[2035.]  In  Evelyn  v.  Evelyn  (2532),  the  circumstances  were 
peculiar:  the  case — which  was  much  discussed,  but  ultimately 
compromised — seems  to  leave  it  in  some  doubt  how  a  power  to 
create  a  term  sans  waste,  for  raising  portions  for  daughters 
equivalent  to  the  wife's  fortune,  and  subject  to  a  jointure,  is  to 
be  executed;  and  as  to  the  effect  of  an  appointment  by  the 
husband  in  &vour  of  infant  children,  not  fixing  any  time  for 
vesting,  with  a  general  direction  that  the  portions  should  be 
raised  by  sale,  &c.,  as  soon  as  might  be  after  his  decease,  or 
in  his  life  time,  if  he  should  so  direct. 


Survivorship. 


Jointure:— por- 
tions. 


[2036.]  In  many  cases,  in  order  to  prevent  the  share  of  a 
child  dying  before  its  portion  is  wanted  sinking  into  the  inheri- 
tance, it  may  be  of  importance  to  introduce  a  clause  of  survivor- 
ship or  accruership  in  favour  of  the  other  children  (m) ;  if  there 
be  no  provision  for  survivorship  or  accruership,  it  may  not  follow 
that  the  power  can  be  executed  again  for  the  benefit  of  the 
other  children  (n). 

[2037.]  Where  powers  to  jointure  and  to  portion  are  given, 
it  seems  that  a  donee  may,  unless  prevented  by  the  terms  of  the 
powers,  select  one  part  of  the  land  for  the  jointure,  and  another 


(0  Ca.  T.  Talb.  72. 
(m)   See  Lewit  v.  Freke  (2670); 
Brown  v.  Nisbett,  1  Cox,  13;  Alston 


V.  Alston  (1304). 

(n)  See  Brown  v.   Nisbett,  sup. ; 
Alston  y,  Alston^  sup. 

[2037] 
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part  for  the  portions  (o) :  in  many  cases  the  point  may  be  of  no     chap.  xvi. 
importance.  ^^^' "' 


[2038.]  Perhaps  even  in  Boy  cot  v.  Cotton  (/}),  where  the 
power  was  to  limit  in  jointure  ^^  any  part  of  the  same  lands  not 
"  exceeding  5007.  a  year,"  and  to  charge  portions  on  "  any  part 
"  of  the  lands,  not  exceeding  500Z.  a  year,"— each  power  might 
have  been  executed  to  the  full  extent  on  different  lands;  this, 
however,  might,  in  such  a  case,  depend  on  circumstances. 

[2039.]  It  may  be  lastly  noticed,  that  powers  relating  to  Trasts. 
portions  are  frequently  connected  with  trusts, — as  in  ordinary 
marriage  settlements  of  real  or  personal  estate  where  the  por- 
tions are  finally  settled  on  the  objects,  subject  to  a  power  in  the 
parents,  or  one  of  them,  to  vary  the  shares,  or  to  appoint  ex- 
clusively to  any  one  or  more  of  the  objects  (q), 

[2040.]  In  Menzey  v.  Walker^  the  sum  to  be  taken  in  default  Sums  varying 
of  an  appointment  was  fixed,  but  the  donee  was  authorized  to  appointment, 
appoint  a  sum  not  exceeding  a  given  amoimt,  according  to  the  ^^* 
number  of  the  children ;  and  in  Levns  v.  Freke^  a  larger  sum 
was  authorized  to  be  appointed  than  that  settled  in  default  of 
an  appointment 


(o)  See  Eifdyn  v.  Evelyn  (2^2). 

( ji)  1  Atk.  552. 

iq)  Menzey  v.  Walker^  Ca.  T.  Talb. 


72;  Conway  v.  G<mway{\^0\)\  Lewii 
V.  Freke  (2670). 


p  2 
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SECTION  I. 

OP    THE     CONSTRUCTION     OF    POWERS  TO   LEASE. 


[2041.]  The  authorities  as  to  the  construction  of  powers  in 
general  have  already  (349)  been  considered.  There  may  now 
be  noticed — 

1. — The  dicta  as  to  the  Construction  of  Powers  to  Lease  (2042). 
2. — Some  Special  Cases  of  Construction  (2050). 


< 

1. — The  dicta  as  to  the  Construction  ofPou>ers  to  Lease. 

[2042.]  The  dicta  upon  this  subject,  as  well  as  upon  the  con- 
l)t<^  conflict-  struction  of  powers  in  general,  are  very  unsatisfoctory :  some- 
times we  are  told  that  the  construction  of  powers  of  leasing  is  to 
be  strict;  at  other  times  that  it  is  to  be  liberal;  and  these 
opposite  dicta  appear  in  the  books  with  reference  to  powers  of 
altogether  the  same  description. 

[2043.]  Sir  E,  Suffden  (a)  says,  that  ^^  Lord  Kenyan  has  de- 
Intention.  «  cided  that  the  intention  of  the  parties  must  govern  in  the  con- 

(a)  667. 

[2043] 
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"  strucdon  of  this  power," — citing  Pamery  v.  Partington  ;  "  and     chap.  xvn. 

"  Lord  Redesdale  has  shewn,  upon  very  solid  grounds,  that  the         ^^^  '• 

^^  power  must  receive  as  liberal  an  interpretation  as  a  power  of 

**  jointuring  or  any  other  power," — citing  Shannon  v.  Bradstreet* 

We  must  not,  however,  suppose,  that  up  to  so  modem  a  period 

as  the  time  of  Lord  Kenyon^  the  intention  of  the  parties  was 

wholly  lost  sight  of;  it  is  perfectly  clear  that  the  Courts  must 

always  have  been  desirous  to  effectuate  the  intention  (b) :  the 

positions  as  to  the  strict,  or,  as  the  case  may  be,  the  liberal 

interpretation  of  powers,  whatever  may  be  the  weight  of  these 

positions,  can  be  viewed  only  as  founded  upon  considerations 

calculated  to  meet  that  intention.     The  points  actually  involved 

in  Shannon  v.  Bradftreet  can  scarcely  be  deemed  as  depending 

upon  the  construction  of  the  power,  though  there  can  be  no 

doubt,  it  seems,  of  the  soundness  of  the  doctrine  which  Sir 

E.  Sugden  extracts  from  the  case.     Sir  E.  Sugden  (c),  perhaps, 

allows  that  there  may  be  some  distinction  between  an  enabling  Enablingr  and 

and  a  disabling  power  (rf).     To  revert  to  the  general  dicta  : —       piweii?^ 

[2044.]  In  Orby  v.  Mohun  (2321),  where  the  main  power  was 
to  lease  at  old  rents — ^a  power  in  some  respects  obviously  very  Old  rents- 
prejudicial  to  the  remainder  man — and  where  the  power  i^pears 
to  have  been  not  only  reserved  to  the  settlor,  but  limited  to 
other  tenants  for  life, — Lord  Catcper  thought  that  the  power 
should  be  construed  strictly  (2176)  (2177) :  on  the  other  hand. 
Lord  Holt,  who  seems  to  have  differed  from  Lord  Cotvper  on 
most  of  the  points  in  the  case,  held  that  the  construction  should 
be  favourable  (2199),  on  the  ground  that  had  it  not  been  for 
the  settlement,  the  tenant  for  life,  as  the  natural  heir,  would 
have  taken  the  fee  (e) ;  he  considered  the  power  to  savour  of 
the  fee. 

(2045.]  In  the  Marquis  of  Antrim  v.  the  Duke  of  Bucking- 


(6)  Shep.  Touch.  268 ;  (2115). 

(r)  eOO,  and  see  578,  n. 

C<0  See  in  Threadneedle  v.  Lineham 


(2260);  and  in  Orby  v.  Mohun  (2321). 
(e)   See  in   Coventry  v,   Coventry 
(2898). 

[2045] 
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CHAP.  XVII.     hmn  (524),  there  was  a  disposition  to  take  a  liberal  view;  but 
SEC.  I.        in  Winter  v.  Loveday  {f)  an  opposite  view. 


Other  cases. 


[2046.]  In  Foot  v.  Marriot  {g)  there  occurs  a  general  expres- 
sion that  powers  to  grant  leases  on  fifies  should  be  construed 
strictly  as  affecting  very  prejudicially  the  remainder  man :  in  the 
particular  case  the  power  was  not  reserved*  A  like  doctrine 
appears  in  a  much  earlier  case  (%). 

[2047.]  But  in  Right  y.  Thomas  (t),  Lord  Mcmsfield  laid  down 
that  powers — including,  it  seems,  such  a  power — should  be 
liberally  construed,  ^^  as  derived  from  equity"  {j) :  this  reason 
tnay  not,  indeed,  be  very  satisfactory.  In  another  case  involving 
a  power  of  a  somewhat  different  kind  (A),  Lord  MamfUU  stated 
that  ^^  powers  are  now  a  common  modification  of  property  in 
^^  land,  and,  as  such,  are  to  be  carried  into  effect  according  to 
^'  the  intention  of  those  who  create  them ;  there  is  no  ground  or 
^^  reason  of  equity  or  poUcy  between  the  tenant  for  life  and  the 
^^  remainder  man  for  leaning  on  either  side."  And  though  the 
words  "  strictly  pursued  in  form  and  substance,"  occur  in  Taylor 
V.  Horde  (/),  where  the  power  was  to  lease  at  the  best  rent, 
it  is  clear  that  Lord  Mansfield  only  meant  that  ^^  the  intent" 
should  govern  the  construction — that  the  substance  should  be 
attended  to  (m). 


[2048.]  In  a  modem  case  (n),  which  arose  on  a  power  to  lease 
at  rack-rent,  it  was  said,  that  the  power  should  be  construed 
liberally,  though  on  the  Ecclesiastical  Lease  Statutes,  the  con- 
struction was  strict.  In  this  case,  Lord  Ellenborough  seemed  to 
view  such  a  power  as  a  particular  benefit  to  the  tenant  for  life  ; 


(/)  (2159);  see  Willes,  507,  in 
Hfusell  d.  Hodgson  y.  Gowthwaiie,   ■ 

(y)  Viner,  "  Authority,"  429,  pi.  9. 

(A)  How  V.  Whitfield  (2839). 

(t)  1  W.  Blac.  449;  see  in  tlie 
Jersey  case  (2376). 

{j)  See  Taylor  v.  Horde,  \  Burr. 
120;  see  (5). 


{k)  Goodtitle  v.  Fumieanf  2  Doug. 
573. 

(0  1  Butt.  120;  see  Shep.  Touch. 
268. 

(m)  See  121 ,  and  Shep.  Touch.  268  ; 
see  Sug.  567. 

(n)  Isherwood  v.  Oldknaus^  M.  & 
S.382. 

[2048] 
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and  in  an  earlier  case  (o),  he  took  the  same  view,  laying  down,     crap.  xvii« 
that  the  power  to  lease  for  a  term  was  for  the  benefit  of  the        ^^^' '' 
tenant  for  life ;   the  qualifications  only  were  for  the  benefit  of 
those  in  remainder.    The  ordinary  leasing  power  appears  to  be 
clearly  for  the  common  and  general  benefit  of  all  parties  {p). 

[2049.]  That  the  construction  is  the  same  at  law  and  in  equity, 
is  of  coarse  clear  (q). 


2. — Same  special  Cases  of  ConstructiofL 

[2050,]  In  Hek  y.  Green  (r),  a  man  possessed  of  a  manor  for 
a  term  of  99  years,  or  some  other  long  term,  devised  it  to  his 
wife  for  life, — ^^  with  power  to  let,  and  set,  and  make  estates  out  of 
^^  it  in  as  ample  manner  as  the  testator  might,  if  he  were  living, 
^^  during  her  lifej"—-OT  in  some  such  words,  for  the  Reports  vary ; 
and  after  his  wife's  death,  he  devised  the  manor  to  his  daughter, 
and  the  heiis  of  her  body;  and  made  his  wife  executrix;  the  wife 
assented  to  the  devise;  and  it  appears  to  have  been  held,  though 
after  a  considerable  difference  of  opinion,  that  a  lease  of  a  tene- 
ment, parcel  of  the  manor,  granted  by  the  wife  for  99  years, 
if  three  lives  so  long  lived,  at,  it  seems,  the  ancient  rent,  was  good. 
The  doubt,  or  one  doubt,  was,  whether  the  words  meant  any 
thing  more  than  as  amplifying  the  life  interest  (123).  It 
was  urged,  that  the  provision  viewed  as  a  power,  and  without 
any  confinement,  might  enable  the  wife  to  destroy  the  daughter's 
estate  (374):  on  the  other  hand,  it  was  said,  that  the  power 
meant, — "according  to  the  usage  of  the  country  in  Somersetshire^ 
'*  where  it  was  to  make  leases  for  lives  or  years,"  at,  it  seems, 
the  old  rents.  It  was  considered  that  the  daughter  would  have 
the  rent  (2062). 


(o)  Coxe  r.  Day,  13  East,  118. 

{p)  See  Taylor  v.  Horde,  1  Burr. 
60  ;  Shamton  y.  Bradttreet,  1  S.  &  L. 
52 ;  Long  r.  Rankin  (3162). 

(?)    JUn  d.   HaU  v.  BulheUy,  I 


Doug.  291. 

(r)  Styles,  258,  275,  315;  S.  C. 
Vin.  "  Powers,"  468,  pi.  10,  from  Ro. 
Ab. ;  S.  C.  cit.  1  Freem.  164,  in  Ldfe 
V.  SaliingstoM ;  see  (379). 
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CHAP.  XVII.  [2051.]    In  Forster  d.  the  Earl  of  Anglesey  v.  Graham  (89), 

sg<^-  '•  by  a  codicil,  lands  were  devised  to  one  for  life,  with  remainder  to 
his  sons,  &c.,  in  strict  settlement,  with  remainder  to  another  for 
life,  with  remainder  to  his  sons  in  strict  settlement, — ^^  the 
^'  remainder  to  go  to  the  same  persons,  and  with  and  imder  the 
^^  same  powers  as  my  ssdd  other  estates,"  &c. ;  the  question  in'as, 
whetlier  any  powers  were  annexed  to  the  prior  estates,  or 
whether  the  powers  were  confined  to  the  limitations  included  in 
these  words  of  reference ;  there  were  particular  circumstances  in 
the  case ;  it  was  held,  that  the  powers  were  annexed  to  all  the 
estates. 

[2052.]  Under  a  power  in  a  will  that  it  should  be  lawful  for 
trustees  and  "  the  survivors,"  &c.,  (according  to  the  report) 
at  anytime  "  ft'fl  aS"  the  premises  "hereby  devised  to  them 
^^  upon  trust  as  aforesaid,  shall  actually  become  vested  in  any 
"  other  person,  or  persons,"  or  "  until  the  same"  shall  be  ^^sold,** 
&c.,  to  lease,  &c., — it  appears  to  have  been  held  that  the  power 
was  confined  to  lands,  the  legal  estate  of  which  was  vested 
in  die  trustees,  or  as  to  which,  at  least,  the  trustees  had  active 
duties  to  perform ;  and  that  it  did  not  extend  to  lands  devised 
to  them  upon  trusts,  executed  by  the  Statute  of  Uses,  or  as 
to  which  no  particular  duty  was  imposed  upon  them.  The 
question,  in  fact,  seems  to  have  arisen,  not  upon  any  lease 
granted  under  the  power,  but  with  reference  to  a  dispute  whether 
the  trusts  declared  on  the  lastly  referred  to  devise  so  far  as 
it  included  freehold  estates,  were  executed  by  the  Statute  or 
not ;  it  seems  to  have  been  thought  that  if  the  leasing  power 
extended  to  that  property,  this  circumstance  might  have  influ- 
ence in  deciding  upon  the  question  as  to  the  legal  estate :  the 
case  was  a  peculiar  one,  and  on  some  points  might  give  rise 
to  remark  (s), 

[2053.]  In  Collet  v.  Hooper  (t)  an  Act  of  Parliament  having 
authorized  an   archbishop,    together  with   his  lessee,    and   the 


(s)  Bujkt  d.  PhiUips  V.  Smith,  12  East,  456.     (/)  13  Ves.  256. 

[2053] 
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lessee's   ^^  executors,    administrators,    and  assiffnsj*'    to   grant 
building  leases, — it  was  held  that  the  assign  of  a  second  re- 
newed lease  granted  in  consequence  of  the  surrender  of  the 
lease  existing  at  the   date  of  the  Act  of  Parliament,  did  not 
come  within  the  meaning  of  the  word  ^^  assigns."     It  appears 
to  have  been  considered  that  the  original  lessee,  his  '^  executors 
"  or  administrators,"  could  not  after  a  renewal,  and  before  an 
assignment,   have   concurred  in  making  leases;    and  that  the 
effect  of  a  renewal  was  wholly  to   nullify  the  Act  of  Parlia- 
ment: the  administrator,  in  fisu^t,  seems  to  have  concurred  with 
the  archbishop    in  an  agreement      Supposing  the  lessee,  his 
executors  or  administrators,  to  have  been  competent  to  concur, 
the  difficulty  as  to  the  assigns  might  perhaps  have  been  increased 
by  the  circumstance  of  the  original  lessee  having  died  before  the 
first  renewal:    both   the  renewals  were  taken  in  the  name  of 
his  administrator;    so  that,   besides   that  a  new  interest  had 
been  acquired^    the  transferee  was   in  strictness,  it  seems,  the 
assign  rather  of  the  administrator  than  of  the  original  lessee. 
It  appears  to  have  been  doubted  whether  Parliament  meant  to 
confer  an  indefinite  power,  though  in  fact  the  usual  period  of 
renewal  was  at  hand  when  the  Act  was  passed.     The  original 
lease  would  not  have  expired  until  after   the  time  when  the 
underlease  was  granted. 
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SECTION  11. 


OF     THE     GENERAL     NATURE     OF     LEASES      GRANTED 

UNDER     POWERS. 


[2054.]  A  few  remarks  may  here  be  ^made  upon  the  subject 
of  leases  created  under  powers, 


CHAP.  XVII. 
SEC.  II. 


1.  —  With     respect    to    the     Nature    of    the     Appointee* s 
Interest  (2056). 

[2054] 
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OF  THE   GENERAL   NATURE   OF 

2.  —  As    to    the    Bemainder    Man    taking    the    reserved 

Bent  (2062). 

3.  —  As  to  the   Remainder  Man  having  the  benefit  of  the 

Lessees  Covenants^   and  being  subject  to  the  Lessor's 
Covenants. 

(a)  As  to  the  Remainder   Man   having   the   benefit 

of  the  Lessees  Covenants  (2071). 

(b)  As  to  the  Remainder  Man  being  subject  to    the 

Lessor*s  Covenants  (2076). 

4.  —  As  to  the  Remainder  Man  having  the   benefit   of  the 

Condition  of  Re-entry  (2079). 


I>onee--y!D»jii        [2055.]  In  the  succeeding  observations,  the  leases  are  com- 
ger.  monly  supposed  to  be  made  by  a  tenant  for  life,  according  to  the 

more  ordinary  course ;    but  sometimes  the  donee  of  the  power 
may  be  a  perfect  stranger,  and  have  no  interest*  in  the  estate. 


1. —  With  respect  to  the  Nature   of  the  Appointees  Interest. 

Declaration  of        [2056.]  In    Hardtoin  v.  Warner   (a)  Jones^  J.,   referring    to 
use* 

Lady  Gresham^s  case  (702)  as  to  leases  made  by  attorney  and 
to  powers  created  by  way  of  use,  says, — "  it  is  not  a  lease 
^^  of  the  land,  but  a  declaration  of  the  first  use  (104),  and 
<<  the  lessee  comes  in  by  the  original  agreement  on  the  first 
'^  feofiment  [or  assurance],  as  it  is  in  WhithdCs  case"  (2144)  ; 
and  thence  he  concluded  that  the  act  of  the  donee  must  be 
a  personal  one. 

Original  seUin.        [2057.]  The    position    in    WhUlocKs   case,   and  which   was 

laid    down  with    reference    to  a  remainder  man   having   the 


(a)  Palm.  436. 
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benefit  of  the  rent,  is  as  f(^ow8 : —  ^^  For  the  said  lease  hath     chap.  xvii. 

"  not  its  essence  from  the  estate  of  the  lessor  which  he  hath       "^*  "' 

"  for  life ;  but  the  lease  hath  its  essence  out  of  the  said  fine," 

[the  power  was  created  on  the  declaration  of  uses  of  a  fine] 

^'and  in   construction  of  law,   precedes   (1410)  the  estate  for 

"  life,  and  all  the  remainders ;  for  after  the  lease  made  it  is 

^^  as  much  as   if  the  use  had  been  limited  originally  to    the 

'^  lessee  for  the  said  term,  and   then   the  other  limitations  in 

^'construction  of  law  follow  it;    and  that  is  the  reason  that 

M  the  usual  clause  (103)  in  such  indentures  is,  that  the  oonu- 

^'sees  and  their  heirs  shall  stand  seised  to  the  use  of  such 

"  lessees,"  &c. 

[2058.]  Upon  these  principles  Mr.  Booths  in  his  opinion  upon  liueruHt^rmi' 
General  Jacksmis  will  (i),  takes  a  distinction  between  ordinary 
leases,  where  before  entry  a  lessee  has  no  estate,  but  merely 
an  xnteresse  termini  (c), — and  leases  created  under  powers,  limited 
by  way  of  use :  he  says, —  ^'  upon  a  lease  under  a  power  the 
^'  lessee  upon  the  very  sealing  has  an  actual  estate  in  possession 
"  divided  firom  the  reversion ;  and  therefore  some  books  say 
*^  these  are  not  real  estates,  but  only  declarations  of  uses  (ef), 
<<  to  such  and  such  persons  for  years ;  all  which  shews  these 
'^  powers  do  not  intend  real  leases  (e),  but  certain  acts  which 
^  bear  as  near  a  resemblance  to  leases  as  possible." 

[2059.]  And   in    MavndreU  v.  Maundrell  (/)   Lord  Eldon 

observes  that   ^*  when  the  tenant  for  life  executes  the  power, 

'*  the  effect  is  not  technically  making  a  lease;  but  that  lessee, 

**  in  feet,  stands  precisely  in  the  same  relation  to  all  the  persons 

**  named  in  the  first  settlement,  as  if  that  settlement  had  oon- 

"  tained  a  limitation  to  his  use  for  twenty-one  years  antecedent 

^  to  the  life  estate  and  the  subsequent  limitations "  (2070). 


(b)  2  Ca.  &  Op.  100 ;  see  Taylor 
f .  Horde,  1  Burr.  125 ;  (2177). 
(f)  Co.  Litt.  46^  270*. 
(<0  See  Mr.  Booth's  Opin.  1  Coll. 


Jut.  423,  and  end  of  Shep.  Touch. 

{e)  See  Bibel  v.  Drin^houte,  Moo. 
645. 

(/)  10  Ves.  256. 

[2059] 
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Leases  m 
futuro. 


[2060.]  Where  indeed  the  lease  is  to  commence  in  futuro^ 
the  interest,  it  seems,  must  be  viewed  in  the  light  of  a  future 
use,— ^r  if  arising  under  an  authority  not  taking  its  effect  by 
force  of  the  Statute  of  Uses,  then  in  the  light  of  an  executory 
interest ;  and  it  may  not  perhaps  be  clear  that  the  interest  in 
such  a  case,  so  far  partakes  of  the  nature  of  an  interesse  ter- 
mini  (^)  as  to  be  at  law  alienable. 

[2061.]  In  SotOhcoate  v.  Hoare  (2073),  the  pleadings  (814) 
seem  to  have  assumed  very  much  the  shape  of  those  on  a 
common  lease,  it  being  said  that  the  lessee  ^*  entered,"  &c. 


2. — As  to  the  Remainder  Man  taking  the  reserved  Rent. 

[2062.]  The  general  rule  of  law  is   that  a  rent  must   be 
reserved  to  the  lessor,  feoffor,  &&,  and  their  heirs  (A). 


Original  diffi- 
culty ai  to 
powers. 


[2063.]  Mr.  Butler  {i)  observes  that  ^^  remainder  men  in  a 
^^  settlement  being  at  first  view  neither  feoffors,  donors,  lessors, — 
*^nor  the  heirs  of  the  feoffors,  donors,  lessors, — there  seems  to 
*^  have  been  for  some  time  after  the  Statute  of  Uses,  a  doubt 
*^  whether  the  rents  of  leases,  made  by  virtue  of  powers  con- 
^^tained  in  settlements,  could  be  reserved  to  them.  In  Chud^ 
<*  leiffh's  case  (J),  it  is  positively  said  that  if  a  feoffment  in  fee  be 
^*  made  to  the  use  of  one  for  life,  remainder  to  another  in  tail, 
^^with  several  remainders  over,  with  a  power  to  the  tenant  for 
*^  life  to  make  leases,  reserving  the  rent  to  the  reversioners, — 
^*  and  the  tenant  for  life  accordingly  makes  leases, — neither  his 
^^  heirs  nor  any  of  the  remainder  men  shall  have  the  rent:  but 
*^in  Harcourt  v.  Pole  (A),  it  was  adjudged  that  the  remainder 
**  man  might  distrain  in  these  cases ;  and  in  Sir  Thomas  Janes, 
^^  35,  the  dictum  in  ChudkigKs  case  is  denied  to  be  law.     The 


(^)  See  1  Sand.  Uses,  388, 4th  ed. 
(A)  Co.  Litt.  47» ;  Litt.  S.  346. 
(t)  Note  1  to  Co.  Litt.  214*. 


(J)  "  1  Rep.  139." 
(A)  «  1  And.  273." 


[2063] 
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^Metennination  in  Harcourt  v.  Pole  will  appear  incontrovertibly     chap.xvh, 
'^  right,  if  we  consider  that  both  the  lessees  and  the  remainder        secu. 
*'men  derive  their  estate  out  of  the  reversion  or  original  inherit- 
"ance  of  the  settlor;  and  therefore  the  law,  to  use  Sir  Edward 
"  Cohfs  expression  in  WhidocKs  case  (/),  will  distribute  the  rent 
"to  ever}'  one  to  whom  any  limitation  of  the  use  is  made  "  (m). 

[2064.]  The  posidon  in  ChudleigKs  case  was  a  mere  dictum. 

[2065.]  According  to  Anderson,  the  dedsion  in  Harcovrt  v. 
Pole  seems  to  have  proceeded  a  good  deal  upon  the  wording  of  Sutute  of  Uses, 
the  Statute  of  Uses  (n) :  however  at  this  day  the  same  rule 
must,  it  is  presumed,  be  considered  applicable  to  cases  arising 
independent  of  the  Statute  (2050).     The  doubt  in  Harcourt  v. 
Pck  does  not  appear  to  have  arisen  in  consequence  of  any  defect 
in  the  form  of  the  reservation ;  but  upon  the  dry  question  of  Law. 
law :  WhitlocKs  case  may  have  involved  the  question  of  law  and  Fonn. 
a  question  of  form  (2312). 

[2066.]  In  Harcourt  v.  Pole  the  power — to  lease  at  the  old 
rent — was  created  by  way  of  use  under  a  fine ;  the  rent  was 
reserved  '*  annually  during  the  said  term  to  the  said  (tenant  for 
'*]]fe),  and  after  his  death  to  such  person  and  persons,  to  whom 
<<the  immediate  reversion  or  remainder  of  the  premises  from 
^'time  to  time  should  belong  by  the  said  limitation  of  uses;" 
and  the  discussion  was  in  an  action  of  replevin  after,  it  seems, 
the  decease  of  the  tenant  for  life,  on  the  question  whether  this 
was  properly  a  rent  or  a  sum  in  gross, — ^the  lessee  in  the  latter  ConditioDal  ' 
case  holding  subject  to  a  condition  to  pay,  or  upon  the  terms  of 
paying  the  annual  sum ;  and  '*  it  was  agreed  by  the  Court  that 
''the  lease  was  suflSdently  good ;  and  that  it  is  a  rent  which  is 
''distrainable  by  those  in  remainder,  as  they  happen  to  be  inune- 
"^  £ate  to  the  lease ''  (2080). 


(0  '^  8  Rep.  71."  I      (n)  See  T.  Jo.  35,  in  Lady  Baltin- 

(»)  See  Pax  v.  Prickwood  (2202).    |  ^last's  case. 

[2066] 
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CHAP.  XVII.  [2067.]  Accompanying  the  dictum  in  CliudkigWs  case  is  an 
^^^'  "'  observation  that  "  if  a  proviso  be  added  in  the  original  assunuice, 
^^  that  the  lessees  shall  pay  the  rent,  or  that  they  shall  enjoy  it 
<^  so  long  as  they  pay  the  rent, — then,  forasmuch  as  it  is  no  rent^ 
^^it  ought  to  be  paid  without  any  demand,  and  if  he  do  not  pay 
^^  it,  his  interest  shall  immediately  cease  by  the  limitation  of  the 
^^use."  The  effect  of  such  a  clause  was  much  discussed  in 
Lady  Baltinglas^s  case  (2104),  in  the  course  of  which  appears 
the  denial  of  the  dictum^ — the  denial  indeed  being  by  counsel  in 
argument  only. 

Action  of  debt        [2068.]  In  regard  to  the  other  remedies  for  rent, — in  Semis  v. 

Ledger  (o),  an  action  of  debt  (2238)  for  rent  was  brought  by  a 
remainder  man  against  a  lessee  for  years ;  and  no  objection  was 
started  except  that  the  power  was  not  pursued,  &c. :  in  a  recent 
case  {p)  afterwards  noticed,  where  tiie  question  as  to  the  remain* 
der  man's  remedies  on  covenants^  &c.,  was  much  discussed,  it  was 
argued  tiiat  Sands  v.  Ledger  did  not  apply,  ^^  because  that  was 
^^  an  action  of  debt,  which  lay  at  common  law  upon  tiie  privity  of 
**  estate^  and  not  upon  tiie  privity  of  cfmJbraxtr 


Revenion. 


[2069.]  In  tiie  Act  of  Parliament  which  created  the  power 
tiiat  gave  rise  to  the  case  of  the  Countess  of  Sussex  v*  Wratk 
(2177),  there  was  an  express  provision  given  to  the  jointress 
against  tiie  lessees,  *^  tiiat  she  should  have  tiie  rent  by  debt  or 
<^  distress,  as  if  she  had  been  party  or  privy,"  &c. 

[2070.]  It  seems  to  have  been  assumed  that  tiie  parties  for  the 
time  being  intitied  under  the  limitations,  have  a  proper  reversum 
expectant  upon  the  lessee's  interest  and  that  they  do  not  take  by 
way  of  reniffinder  (q).  This  may  be  perhaps  by  a  sort  of  fiction  (a), 
— ^the  case  being  viewed  as  if  the  original  settior  had  made  a  lease 


(o)  2  Lord  Ray.  792. 
(  p)  hherwood  v.  Oldknow  (2072). 
{q)  And  see  SacheverelTs  case,  note 
7  to  Co.  Litt  53»»;  (2058),  &c. 


(a)  See  Litt.  S.  18,  19,  60,  214, 
571,  and  the  Comm.;  Co.  Litt  273*, 
273^ 

[2070] 
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and  dien  settled  the  estate  subject  to  the  lease  (£), — or  as  if  the 

tenant  for  life  and  remainder  man  or  reversioner  had  concurred 

in  the  lease  (c) :  it  may  not  follow  that  the  limitations  of  the 

settlement  are,  with  reference  to  other  interests  created  under 

powers,  as  for  instance  mortgage  terms,  &c.,  to  be  deemed  in  any 

other  light  than  as  proper  remainders  (1481).     The  general  rule  Remainders. 

as  to  rent  is,  that  it  must  be  originally  incident  to  a  reversion  (d) ; 

a  rent  cannot  properly  be  limited  to  a  remainder  man.     How  £eur 

the  doctrine  as  to  the  parties  being  indtled  by  way  of  reversion 

and  not  of  remainder,  may  depend  upon  the  Statute  of  Uses,  or 

in  cases  of  wills  not  operating  under  the  Statute  upon  the  favour 

shewn  to  devises  (2050),  may  not  perhaps  be  clear. 


3. — jis  to  (he  Remainder  Man  having  the  benefit  of  the 
Lessees  Covenants^  and  being  subject  to  the  LessoT^s 
Covenants. 

(a.)  As  to  the  Remainder  Man  having  the  benefit  of  the  Lessees 

Covenants* 

[2071.3  That  there  is  a  privity  of  estate  between  the  lessee  Privity. 
and  the  parties  taking  imder  the  limitations  is  perfectly  clear  (e) ; 
and  this  would  be  the  case  even  if  the  parties  took  a  remainder 
and  not  a  reversion  expectant  on  the  lessee's  interest  (f) :  what 
the  consequences  of  this  privity  are  may  not  in  all  cases  be  clear. 

[2072.]  In  a  recent  case  (^)  there  was  a  devise  to  uses  in 


(&)  See  in  Itherwood  y,  Oldknow 

(2072);  see  Afachel  ▼.  Dunton,  Ow. 

54,  91,  2  Leon.  33;   S.  C.  also  cit. 

Cro.    Eliz.    288,    in    Martedde    ▼. 

Mmrdn;  and  Pop.  8,  in  Gibbons  r, 

Maltymrd;  and  see  Brawn  v.  Tailor ^ 

Cro.    Car.   38;    Viner,  "Instant;" 

Ltuber    t.    Banbong^    I>7er,    290»; 

y^hite  T.  Gerish,  Cro.  Eliz.  727, 768, 

792. 


(c)  Co.  Litt  42»,  214S  302«>. 

\d)  Litt  S.  215,  and  see  S.  213. 

\e)  See  Campbell  y.  Leach  (2941); 
and  Shannon  ▼.  Bradstreet^  1  S.  6r  L. 
52. 

(/)  Co.  Litt  271%  273s  317s  337»», 
354*'. 

{g)  Isherwood  y.  Oldknow^  3  M.  Sc 
S.382;  see  iftfacA^/ y.  2>ttntott  (2070). 

[2072] 


224  OF  THE  GENERAL  NATURE  OF  LEASES,  &C. 

CHAP.  xFii.  Strict  settlement  with  a  power  to  trustees  and  to  the  tenants  for 
^^^'  "•  life,  &c,,  when  seised  to  lease  at  rack  rent,  &c. ;  a  tenant  for  life 
leased  to  the  defendant, — the  rent  being  reserved  to  the  tenant  for 
life  "  and  to  such  other  persons  as  for  the  time  being  should  be  in- 
<^  titled  to  the  freehold  and  inheritance;"  and  the  lessee  covenanted 
with  the  tenant  for  life,  ^^  his  heirs  and  assigns^^  for  the  payment  of 
the  rent  to  the  tenant  for  life,  ^^and  to  such  other  person  as  should 
'^  be  intitled  to  the  freehold,"  &c., — and  to  repair,  &c.;  the  remain- 
der man  brought  against  the  lessee  an  action  of  covenant  for  non- 
payment of  the  rent,  &c. ;  and  the  action  was  held  sustainable,  if 
not  upon  principle,  at  least  upon  the  common  practice  of  the  Pro- 
fession. The  before  cited  (2057)  position  in  WhitlocKs  case,  as 
to  the  lease  being  derived  out  of  the  original  estate,  was  much 
relied  on. 

[2073.]  In  an  earlier  case  of  asomewhat  different  description  (A), 
a  lease  was  made  by  a  tenant  for  life,  invested  with  a  power 
of  leasing,  the  lease  being  granted  with  the  concurrence  of  a 

Receiver.  receiver  appointed  by  the  Court  of  Chancery  ;  and  the  defendant, 

the  lessee,  covenanted  to  repair,  &c.,  '^  to  and  with  the  said 
"  [receiver]  and  other  the  receiver  or  receivers,  for  the  time 
"  being,  and  to  and  with  such  other  person  or  persons,  as  for 
<^  the  time  being  should  or  might  be  entitled  to  the  freehold  or 
^^  inheritance,  or  to  the  rents  and  profits  of  the  said  premises, 
**  and  to  and  with  every  of  them; "  {i)  the  tenant  for  life  having 
died,  an  action  was  brought  by  his  executrix  against  the  lessee, 
for  breaches  conmiitted  in  the  life  time  of  the  tenant  for  life,  of  the 
'  covenant  to  repair ;  but  a  plea  in  bar  was  allowed  on  the  ground, 
it  seems,  that  the  covenant  was  a  joint  one,  and  that  the  receiver 
ought  to  have  brought  the  action.  Perhaps,  however,  the  point 
may  deserve  reconsideration.  The  wording  of  the  covenants 
was  considered  singular :  a  question  may  perhaps  be  raised,  at 
least  in  some  cases,  as  to  the  validity  of  a  lease  on  account  of  an 

Improper  wonl-  improper  wording  of  the  covenants,  not  giving  a  right  of  action 

to  the  proper  parties. 


(A)  SoiUhcoate  v.  Hoare^  3  Taunt   I       (i)  See  Eccleston  r.   Cliptham^  I 
87.  I  Saund.  153,  aud  notes. 

[2073] 
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[2074.]  The  question  agitated  in  Isherwood  v.  Oldknow^  was  chap,  xvik 
not  on  the  form  of  the  covenants,  but  how  far  as  to  leases  created  ^^'^'  "' 
under  powers,  there  was  any  lessor  of  whom  the  remainder  men 
could  be  assigns  so  as  to  take  the  benefit  of  the  Statute  of 
Henry  {j) :  to  what  extent  the  point  may  depend  upon  the  terms 
of  the  covenants,  may  not  be  clear.  The  cases  on  the  general 
doctrine  {k)  may  bear.  Sometimes  the  donee  of  the  power  may 
not  have  even  a  life  interest.  Where  the  covenants  do  not  run 
with  the  estate,  they  must  be  viewed  as  covenants  in  gross  (/) ; 
the  parties  intitled  to  bring  the  action  would  be  trustees  for  the 
persons  intitled  to  the  estate. 

[2075.]  In  Goodtith  v.  Funucan  (m),  where  the  converse  case 

was  started,  how  far  the  remainder  man  would  be  subject  to  tlie 

iessor^s  covenants,  Ashurst^  J.,  in  support  of  his  view  that  the 

remainder  man  would,  mentioned  the  case  of  Sir  John  Astlexfs 

leases,  in  which  the  Court  had  decided  that  the  remainder  man 

should  have  the  benefit  of  covenants  for  rent,  though  in  words 

the  lessee  covenanted  only  with  the  lessor,  his  heirs,  and  assigns. 

Whether  the  point  was  ever  actually  decided  on  Sir  John  Astletfs 

leases,  may  not  be  clear;  HoUeyy.  Scott  (2314)  arose  on  one 

of  those  leases,  and  the  question  agitated,  so  far  as  appears  from 

the  general  notes  of  the  case,  was  simply  whether  the  power  was 

wen  executed^  notwithstanding  the  reservation  of  the  rent,  and  of 

the  condition  of  re-entry,  to  the  tenant  for  life,  '^  his  heirs,  and 

**  assig^/' 


(b.)  At  to  the  Remaifider  Man  being  subject  to  the  Lessors 

Covenants, 

[2076.]  This  point  has  never,  it  seems,  been  decided.     It  was 
discussed  in  Goodtitle  v.  Funucan  (w),  with  reference  to  covenants 


0")  32  H.  8,  c.  34.  I        (m)  2  Doug.  672 ;  see  3  M.  &  S. 

{k)  1  Sel.  N.  P.  436,  3rd  ed.,  tit      397,  in  hherwood  v.  Oldknow;  see  in 


Shannon  v.  Bradstreet,  1  S.  &  L.  52. 
(»)  2  Doug.  665;  (2211). 


•*  CoTcnant" 

(0  See  in  Isherwood  t.  Oldknow 
(!2072;. 

vou  II.  Q  [2076] 
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CHAP.  xviT.  entered  into  on  the  part  of  the  donee  of  the  power,  a  tenant  for 
^^^'  "•  life,  to  indemnify  the  lessee  against  church  dues,  &c. ;  and  some 
difference  of  opinion  was  expressed  upon  the  point  The  ques- 
tion  arose  simply  in  considering  whether  the  lease  was  rendered 
invalid  by  the  introduction  of  improper  covenants,  purporting  to 
bind  the  remainder  man  (o) ;  the  covenants  however  were  held  to 
be  proper,  so  that  if  he  were  bound,  he  could  not  complain  of 
being  damnified:  the  difference  of  opinion  may  have  arisen, 
in  some  degree,  on  account  of  the  particular  wording  of  the 
covenants. 

[2077.]  In  Isherwoodv.  Oldknow  (2072),  it  seems  to  liave  been 
thought  not  to  be  essential,  that  the  obligations  on  each  side 
should  be  reciprocal. 

[2078.]  Supposing  the  remainder  man  in  any  particular  case 
not  to  be  subject  to  an  action  at  law,  it  may  not  follow  that  in 
equity  he  may  not  be  bound,  to  the  extent  at  least  of  indemni- 
fying the  representatives  of  the  donee  of  the  power. 


4. — As  to  the  Remainder  Man  having  the  benejit  of  the 

Condition  of  Re-entry, 

[2079.]  In  Isherwood  v.  Oldknow  (/?),  the  cases  of  conditions 
of  re-entry  (q)  and  of  covenants,  were  placed  upon  much  the 
same  footing,  it  being  considered  However  that  if  at  law  the  con- 
ditions and  covenants  did  not  run  with  the  estate,  the  right  to 
re-enter  would  be  wholly  lost ;  in  Hotley  v.  Scott  (2314)  too, 
the  condition  was  treated  as  good,  the  only  point  discussed  being 
as  to  its  form.  At  this  day  it  may  be  perhaps  too  late  to  throw 
out  any  doubts  upon  the  subject,  though  one  would  rather  infer 
from  the  reasoning  in  Harcourt  v.  Pole  (2063),  that  leases  under 
powers  could  not  contain  conditions  of  re-entry. 


(o)  See  Doe  v.  Sandkam  (2357).  (q)  Litt.  S.  347. 

{p)  See  Machel  v.  Dunton  (2070). 


[2079] 
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[2080.]  In  Lady  Bdliinglas^s  case  (r)  it  appears   that  the     chap.  xvii. 
power  authorized  the  creation  of  leases  "  so  long  as  the  same        *^^' "' 


*^  lessees,  their  executors  and  assigns,  shall  duly  pay  the  rents,   As  to  condi- 
"  and  perform  their  conditions,"  &c.,  "and  commit  no  waste;"  ^'°"*  estate, 
that  the  leases  followed  the  power,  a  provision  being  inserted  in* 
them  in  this  respect;  and  that  the  provision  was  held  to  be  a 
limitation,  and  the  leases  to  have  become  void  immediately  on 
the  breach  of  these  stipulations.     In  argument  (5),  it  was  said  to 
be  "usual,  where  a  lease  is  derived  out  of  a  power,  to  add  such  a 
"Jimitation — viz.,  so  long  as  they  shall  pay  the  rent— because  it 
"  is  not  properly  a  rent,  and  so  no-  means  for  the  reversioner  to 
"recover  it;"  this  reason  however  cannot,  at  this  day  at  least, 
hoM  (2063).     From  the  citation  of  the  above  case  elsewhere  (^), 
it  may  be  inferred,  that  where  there  is  first  a  power  to  lease 
without  any  such  provision, — ^and  a  clause  superadded  that  the 
feoffees,  &c.,  shall  stand  seised  (103)  to  the  use  of  the  lessees, 
their  executors,  &c.,  "  so  long  as  they  pay  the  rent,"  &c.  (m), — the 
words  are  inoperative,  and  that  the  leases  need  contain  no  pro- 
vision ;  indeed,  here,  it  seems  left  in  some  doubt  whether  the 
words,  if  inserted  in  the  leases,  would  be  deemed  a  limitation,  or 
at  least  whether,  without  demand,  &c.,  the  leases  would  cease  (v). 


SECTION  III. 


BY   WHOM    AND   TO   WHOM   LEASES   MAY    BE   GRANTED,    &C. 


[2081. 3  A  few  remarks  may  be  made  as  to, — 

1. — Btf  whom  Leases  may  be  granted^  including  some  Matters 
relating  to  Tmstees  for  Infants^  8fc,  (2082). 


CHAP.  xvir. 

SEC.  I  IT. 


(r)  (2104)  ;  see  Maehel  ▼.  Dunton, 
tup. ;  Harcourt  v.  Pole,  tup. 

(1)  1  Fieem.  25. 

(0  3  Keb.  547,  1  Freem.  414,  in 
Wakeman    v.   Waker;    and   see  the 


principal  case. 

(u)  See  Jones  v.  Vemey^  Willes,  169. 

(v)  See  Doe  v.  Bancks,  4  B.  &  A. 
401 ;  and  2  Russ.  180,  in  Dakin  ▼. 
Cope, 


Q2 


[2081] 
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2, — To  whom  Leases  may  be  granted  (2089). 

3. — The  Repeated  Execution  of  Powers  of  Leasing  (2097). 


Wording. 


1 . — By  whom  Leases  may  he  granted^  including  some  Matters 
relating  to  Trustees  for  Infants^  Sfc, 

[2082.]  In  order  to  ascertain  by  whom  a  lease  may  be  granted 
under  a  power,  we  must  in  most  cases  be  guided  very  much  by 
its  particular  wording.  Powers  may  be  given  to  tenants  for  life ; 
or  to  trustees  to  be  exercised  with  the  consent  of  tenants  for  life ; 
or  during  the  minorities  of  tenants  for  life  or  tenants  in  tail, 
powers  may  be  limited  to  trustees,  to  be  exercised  of  their 
proper  authority,  or  with  the  consent  of  the  guardians  of  the 
infants, — or  the  powers  may  be  vested  in  the  guardians  (a). 
Powers  too  may  be  limited  in  a  variety  of  other  modes. 

[2083.]  A  legal  power  of  leasing  during  minorities,  &e.,  is, 
like  other  powers  vested  in  trustees,  a  power  coupled  with  a 
trust  (2418) ;  the  power,  at  least  if  it  be  to  lease  at  rack-rent,  is 
to  be  exercised  for  the  general  benefit  of  the  estate,  and  not  for 
the  purpose  of  increasing  the  immediate  income;  the  trustees 
must  act  precisely  as  if  the  estate  were  given  to  them  (b)  in 
trust  to  let  (c). 

[2084.]  In  the  above  cited  case  of  Sutton  v.  Jones,  it  appears 
to  have  been  considered  that  such  a  trustee  could  not  be  ap- 
pointed a  receiver  of  the  estates, — his  interest,  as  such,  con- 
flicting with  his  duty  as  a  trustee ;  but  that  the  circumstance  of 
his  being  a  trustee  of  powers  of  sale  and  exchange  not  actitally  in 
operation,  was  no  objection. 


Infant— fines.         [2083.]  In  Right  v.  TJiomas  (2111),  where  trustees  were  in- 


Principle  on 
which  trustees 
must  act. 


Trustee — re- 
ceiver. 


(a)  See  Jones  v.  Vemey,  Willes, 
169;  Mr.  Booth's  Op.,  1  Coll.  Jur. 
423. 


{h)    See    Bowes    v.  East    London 
Water  Works  Co.  (2210). 
(r)  Sutton  V,  Jones^  15  Ves.  584. 
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vested  with  a  power  of  granting,  during  minorities,  leases  at  old     chap.  xvii. 
rents,  the  fine  received  seems  to  have  been  deemed  as  part  of  the       ^^^'  '"• 
minor's  estate ;  the  power  appears  to  have  contained  no  express 
provision  upon  the  subject  of  the  application  of  the  fines :  half  of 
the  fine  was  paid  down,  and  the  other  half  secured  to  be  paid  in 
six  months  by  means  of  a  condition  (2365)  of  re-entry. 

[2086.]  In  Doe  v.  RencUe  {d)j  the  fines  accruing  during  mino- 
rities were  expressly  directed  to  be  paid  to  the  trustees  for  the 
nse  of  the  infimts. 

[2087.]  Though  trustees  having  the  legal  estate  may  perhaps  Leases  by  trus- 
m  certain  cases,  without  any  express  powers  of  leasing,  grant  legal  estate, 
leases  evidentiy  for  the  benefit  of  all  parties,  still  where  express 
powers  are  vested  in  them,  they  must  pursue  the  terms  of  'the 
powers  (e). 

[2088.]  Where  the  receiver  in  a  cause  is  directed  by  the  Court  Leases  by  re- 

ceivers 

to  let  the  estates,  it  is  clearly  proper  that,  with  the  Master's 
approbation,  formal  leases  should  be  executed  under  an  exer- 
cise of  existing  powers  or  otherwise,  in  the  same  manner  as  if 
no  suit  were  pending  (/)•  As  to  the  exercise  of  leasing 
powers  during  the  progress  of  a  suit,  we  may  refer  also  to 
some  other  cases  (g). 


2. — To  whom  Leases  may  be  Granted^ 
[2089.]  Speaking  generally,  leases   under  powers    may   be  lnfant»-/em#« 

COV€Tt 

granted  to  any  person  or  persons,  according  to  the  express 
words  found  in  most  formal  powers.  There  would  appear,  how- 
ever, to  be  great  difficulty,  at  least  under  a  power  to  grant 
leases  at  rack  rent,  in  supporting  a  lease  to  an  infant  or  a  feme 


(<0  3  M.  &  S.  99. 
(e)  Bowet  v.  East  London  Water- 
•wAf  Co.  (2210). 

(/)  See  Southcoate  v.   Hoare^  3 


Taunt.  87 ;  see  (2554). 

(y)  Right  v..  Thomas  (2111); 
Sutton  V.  JoneSy  15  Ves.  584;  see 
(2564). 

[2089] 
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covert^  even  though  the  power  should  not  expressly  or  impliedly 
require  the  execution  of  a  counterpart  (2096),  with  a  covenaDt 
for  the  payment  of  the  rent,  &c.  It  seems  from  the  notes  to 
the  report  of  Taylor  v.  Horde  (A),  that  the  lessees  in  that  case 
were  infants ;  but  the  feict  is  not  noticed  in  the  arguments  or 
judgment:  the  point  may  not  have  appeared  in  the  special 
verdict. 


Corporation. 


Beggar. 


[2090.]  In  Bowes  v.  the  East  Iiondon  Waterworks  Conh 
pany  (2210),  it  would  seem  that  a  lease  was  granted  to  a  cor- 
porate body:  perhaps  in  ordinary  cases  there  can  be  no 
objection  to  a  lease  under  a  power  being  granted  to  a  corpora- 
tion (2482),  though  the  words  ^^  person  or  persons"  simply, 
occur  in  the  power. 

[2091.]  It  is  of  course  generally  the  interest,  as  well  as  the 
duty  of  the  donee  of  the  power,  to  obtain  a  responsible  tenant: 
how  far  a  lease  would  be  void,  if  made  (to  use  the  common 
phrase)  to  a  beggar  (i),  provided  the  terms  of  the  power  were 
in  general  complied  with,  is  another  question. 


leases  by 
bishops,  &c.| 
in  trust  for 
themselves. 


[2092-]  It  is  a  very  common  practice  {j)  for  bishops  and 
ecclesiastical  persons  to  make  leases  of  their  possessions  to 
others  in  trust  for  themselves :  the  main  thing  required  by 
the  Statutes  is  that  tlie  ancient  rent  shall  be  reserved;  there 
is  no  discretion  reposed  in  the  lessors ;  provided  the  conditions 
of  the  Statutes  are  attended  to,  it  is  a  matter  of  much  indiffe- 
rence to  the  successor  who  is  the  lessee. 


Powers  to  lease       [2093.]  On  these  principles,  in   Wilson  v.  Sewett  (A),  which 

arose  on  an  Act  relating  to  leases,  at  old  rents,  to  be  granted 
by  the  Master  of  the  RoUsj  and  where  fines  are  taken, — it  was 


(A)  1  Burr.  60,  5lh  ed. 

(t)  See  Taylor  v.  Horde,  1  Burr. 
125. 

{j)  See  in  Taylor  v,  Uordcy  I  Burr. 
60,  6  B.  P.  C.  633,  8vo  ed.;  and 
Wihon  V.  Sewell,  1  W.  Blac.  617,  4 


Burr.  1974. 

{k)  Sup,;  see  Lady  Baltinglass^s 
case  (2104) ;  Bayol  r,  Oughion  (2124); 
Earl  of  Cardigan  ?.  MonUufU  (21^); 
and  see  in  Right  v.  Tlumuu,  1  W. 
Blac.  449. 

[2093] 
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held  that  the  circumstance  of  the  leases  being  granted  to  others     chap.  xvii. 
in  trust  for  the  lessor,  the  Master  of  the  RoJhj  formed  no  ob-       ^^^-  '"* 
jeetion. 

[2094.]  The  point  was  discussed  in  Taylor  v.  Horde  where  Or  at  rack  rent. 
Lord  Mansfield  (I)  laid  down  the  same  doctrine  as  applicable 
to  the  power  and  lease  in  question,  though  on  other  grounds 
the  lease  was  considered  void.  This  however  was  the  case 
of  a  lease,  where  it  was  the  duty  of  the  donee  of  the  power 
to  obtain  the  best  rent;  and,  it  may  perhaps  be  doubted  upon 
the  principles  applicable  to  sales,  &c.  (2537)  (2431),  even 
without  reference  to  other  considerations,  whether  in  such  a 
case  the  lease  would  be  good,  either  at  law  or  in  equity,  but 
particularly  in  equity.  It  may  be  said  that  no  prejudice  can 
arise  if  the  best  rent  be  obtained ;  but  the  same  may  be  said 
as  to  sales,  with  reference  to  the  best  price.  It  seems  clear 
that  trustees,  invested  with  such  a  power  of  leasing,  would  not 
be  permitted,  at  least  in  equity,  to  exercise  it  in  their  own 
favour ;  but  whether  an  ordinary  tenant  for  life,  with  a  power 
of  leasing,  is  a  trustee  of  the  power,  may  be  a  question.  In 
the  particular  case,  perhaps,  the  trust  of  the  lease  was  considered 
to  be  implied  rather  than  as  expressed. 

[2095.]  One  objection  made  to  the  lease  in  Taylor  v.  Horde{m)^  Acceptance  by 
was,  that  the  lessees  had  not  become  tenants — that  they  had  not 
in  &ct  agreed  to  the  lease  (n) ;  if  so,  the  circumstance  was  of 
course  a  decided  and  clear  objection  to  the  validity  of  the  execu- 
tion of  the  power :  the  point  depended  in  part  upon  some  intri- 
cate questions  relating  to  livery  accepted  by  one  lessee  or  his 
attorney  for  himself  and  others. 

[2096.]  Powers  of  leasing  for  obviating  any  questions  of  this  Counterpart. 
kind,  and  for  other  reasons,  usually  require,  in  express  terms. 


(0  See  Earl  of  Cardigan  y.  Mon- 
toffUy  tup.;  Powell,  581 ;  Sug.  569. 
(iii)  1  Ban.  eo ;  see  Brown's  Rep. 
(n)  See  the  Duke  of  Chandois  case, 


1  Har.  Jur.  Arg.  104;  Vin.  "Condon." 
119,  J.  a,  2,— *'Faits;'  56,  D.  a,^56 
D.  a,  2;  see  (755). 

['2096] 
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that  the  lessees  shall  execute  counterparts  or  duplicates  of  the 
leases.  Lord  Mansfield^  in  Taylor  v.  Horde  (o),  seems  to  have 
considered  that  such  a  requisition  was  implied :  one  would  hardly 
infer  this  from  the  reasoning  in  Orby  v.  Mohun  (2321) ;  perhaps 
upon  principle  too  a  different  view  might  be  taken. 


General  rule. 


RoUi  Act. 


Adding  lives, 
&c. 


3. — O/*  the  repeated  Execution  of  Powers  of  Leasing* 

[2097.]  The  general  doctrine  as  to  the  repeated  executions  of 
powers  appears  elsewhere  (440).  Speaking  generally  (2177), 
powers  of  leasing  may  be  executed  over  and  over  again,  and  that 
to  their  full  extent,  provided  the  terms  of  the  powers  are  duly 
complied  with ;  in  many,  if  not  in  most  cases,  however,  the  first 
lease  must  have  determined  by  effluxion  of  time,  by  surrender  or 
otherwise,  before  the  granting  of  a  new  lease.  One  or  two  spe- 
cial cases  may  be  noticed. 

[2098.]  It  seems  to  have  been  considered,  that  under  the  2{oI/»' 
Act,  the  wording  of  which  is  somewhat  peculiar,  the  power  to 
grant  building  or  repairing  leases  could  be  executed  but  once 
only  (/?),  though  the  power  in  other  respects  might  be  executed 
toties  quoties, 

[2099.]  In  Doe  d.  Hardwicke  v.  Hardwicke  (gr),  a  question 
arose  on  an  obscure  will,  with  respect  to  a  provision  as  to  the 
adding  of  new  lives,  or  exchanging  old  ones, — whether  it  was 
meant  to  operate  more  than  once,  or  for  ever,  so  as  in  the  latter 
case  to  be  a  provision  for  perpetual  renewal ;  it  was  held  that  it 
was  to  operate  once  only. 


(o)  1  Burr.  125.  I  see  also  Jones  v.  Vemeyy  WiUes,  109. 

(p)  See  in  Wilson  v.  5'ewc// (2092) ;  I      (q)  10  East,  549. 


[2099] 
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WHAT    MAY   BE    DEMISED. 


[2100.]  In  deciding  as  to  what  property  may  be  demised  under  Wording, 
a  particular  power,  it  is  almost  superfluous  to  observe,  that  the 
question  must  depend  upon  the  wording  of  the  power.  Some- 
times a  power  in  express  words  extends  to  the  whole  of  the  pro- 
perty; at  other  times  particular  portions,  as  a  capital  mansion- 
house,  park^  &C.,  are  expressly  excepted ;  or  the  power  may, 
expressly  or  by  inference,  be  confined  to  property  usually  let, 
or  in  various  other  ways. 

[2101.]  We  may  consider  the  subject  under  several  heads : — 

1. — Cases  where  the  Power  is  expressly  cori/ined  to  Property 
usually  let  (2102). 

2. — Cases  where  in  words  all  the  Property  has  been  embraced 
within  the  letter  of  the  Power,  but  still  with  apparently 
repugnant  qualifications  as  to  the  Reservation  of  the 
Old  Rent,  §-c.  (2114). 

3.  Sundries  (2136). 


1. — Cases  where  the  Power  is  expressly  confined  to  Property 

usually  let. 

[2102.3  There  is  not  much  in  the  books  upon  this  division 
with  reference  to  private  powers :  in  most  of  the  cases  on  powers, 
the  word  <^  usual,"  or  a  like  word,  has  been  attached  to  the  word 
"  rent,"  rather  than  to  the  words  of  reference  to  the  parcels ; 
and  those  cases  will  be  treated  of  in  the  next  division. 

[2102] 
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CHAP.  XVII.         [2103,]  In  RoUe's  Abridgment  (a)  we  are  told  that  "  if  a  power 

^^^'  '^'        "  be  to  make  leases  for  three  lives  or  twenty-one  years,  of  lands 

Lands  let  thrice,  "  usually  letten, — land  which  has  been  three  times  letten  is 

tvrice   or  ODce. 

^*  within  the  proviso ;  so  land  which  has  been  twice  letten  is 
^^  within  the  proviso :  but  land  which  has  been  but  once  letten 
"  is  not  within  the  proviso,  for  usus  fit  ex  iteratis  actibus"  It  is 
added  that,  '*  if  land  has  been  leased  by  a  contract  from  year  to 
"  year  for  three  years,  it  is  not  within  the  proviso,  for  it  is  but 
"  one  lease ;"  the  word  "  contraj**  however,  is  annexed  to  the  last 
position,  the  meaning  of  which  is  perhaps  not  very  clear. 

[2104.]  The  subject  was  adverted  to  by  Vaughan^  Lord  C.  J., 
in  Lady  Baltinglass's  case  (&),  where  after  observing,  in  accordance 
with  Molle^  that  "  if  power  be  to  make  leases  for  three  lives  or 
"  twenty-one  years  of  lands  usually  letten,  land  which  hath  been 
^'  twice  letten  is  within  the  proviso,  but  not  land  which  hath  been 
"  but  once  letten;  therefore  this  land  of  Laqfield^  letten  but  once, 
*^  12  Eliz.*^  (the  particular  land  in  the  cause  and  which  had  been  let 
for  twenty-one  years)  "  is  not  within  the  proviso," — he  adds  this 
qualifying  position ; — ^^But  I  insist  not  much  upon  this  case,  for  the 
^^  words,  usually  demised,  may  be  taken  in  two  senses ;  the  one  for 
^^  the  often  farming  or  repeated  acts  of  leasing  lands,  to  which 
"  sense  this  case  doth  reasonably  extend ;  but  the  other  sense  of 
<'  land  usually  demised  is  for  the  common  continuance  of  land  in 
*^  lease,  for  that  is  usually  demised ;  and  so  land  leased  for  five  hun- 
"  dred  years  long  since  is  land  usually  demised ; — that  is,  in  lease 
"  though  it  have  not  been  more  than  once  demised  (c),  which  is 
"  the  more  received  sense  of  the  words,  lands  usually  demised." 

[2105.]  In  the  above  case  there  were  other  important  circum- 
stances in  favour  of  the  decision,  that  the  land  was  not  embraced 
by  the  power.    The  proviso  was,  that  it  should  be  lawful  to  demise 


(fl)  Vin.  "  Power,"  469,  pi.  1 1  to  14. 

(h)  Tristram  or  Tuttran  d.  Gore  v. 
Lady  Balling  lass,  T.  Jo.  27,  Vaugh. 
28;  S.  C.  1  Freem.  23,  iiom.  Lady 
Baltinglass's  case ;  S.  C.  Finch,  275, 


uom.  Temple  v.  BalHn^lass;  S.  C. 
cit.  3  Keb.  547,  1  Freem.  414,  in 
Wakeman  v.  Waker. 

(c)  See  Co.  Litt.  44* ;    Bight   t. 
Thomas  {2U\). 
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"  all  or  any  the  said  premises  aforesaid,  which  at  any  time  here-     chap.  xvii. 

"  tofare  have  been  usually  letten  or  demised"  to  any  person,  &c.,        ^^^-  ^^- 

"reserving  the  rents  therefore  now  yielded  or  paid  or  more;" 

the  term  of  twenty-one  years  created  in  the  reign  of  Elizabeth 

had  expired  long  before  the  date  of  the  settlement ;  and  in  fact  the 

lands  were  not  in  lease  for  twenty  years  before  that  period.     The 

point  decided  in  the  case  appears  to  be  perfectly  clear,  though 

some  of  the  reasoning  in  the  judgment  may  be  thought  artificial. 

On  a  contrary  rule,  as  was  said,  possibly  the  whole  of  the  estate 

would  have  been  demiseable,  since   every  part  of  it  might  at 

some  time  or  other  have  been  leased.      The   Chief  Justice  was 

disposed  to  construe  the  words  ^^  at  any  time,"  as  meaning  ^^  at  all 

"  times ;"  but  tins  was  not  necessary  to  the  decision.      The 

intention  seems  to  have  been,  that  the  power  should  embrace 

lands  at  any  one  time  or  period  usually  and  then   (that  is  at  the 

date  of  the  settlement)  let. 

[2106.]  FootY.  Marriotyw\ie;Te  the  word   "usually"  did  not 
occur  {d)^  will  be  considered  in  the  next  division  (2126). 

[2107.]  Cases  on  the  words  "  usually  demised,"  standing  alone  Analogy  to  the 
and  without  words  of  explanation,  so  rarely  occur  at  this  day,  tute. 
that  it  seems  unnecessary  to  enter  into  the  question, — whether  (e) 
"by  analogy  to  the  Enabling  Statute"  (/)  the  Courts  would, 
in  the  absence  of  controuling  words,  hold  that  demises  within 
twenty  years  (g)  of  the  creation  of  the  power  would  be  sufficient :  Twenty  yeara. 
Lady  Baltinfflasis  case  can  however  be  scarcely  viewed  as  an 
authority  (A),  ^^  that  land  not  demised  within  that  period  was  not 
"  subject  to  the  power;"  the  words  "  now  yielded  or  paid,"  seem 
to  have  been  the  main  ground  of  the  decision. 

[2108.]  Nor  will  an   opinion   be    hazarded,  whether    as    to  Letting*  by 
"powers  in  private  settlements"  (f)  lettings  by  partial  owners  ^°*^     °'  **' 


(cO  See  Sug.  571. 

(e)  Sug.  571 ;  see  ib.  568 ;  Powell, 
-aw,  544;  (2327). 
(/)  32  H.  8,  c.  28. 


(g)  See  Co.  Litt.  44». 

(A)  Sug.  571. 

(i)  Sug.  572 ;  see  Powell,  393. 

'[2108] 
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having  no  authority  over  the  inheritance,  can  be  taken  into 
account :  Sir  E.  Sugden^s  doctrine  that  they  can,  should  however, 
it  seems,  be  received  with  caution. 


Speciet  of  de- 
mise. 


[2109.]  Sir  E,  Suffden  (it)  adds  that  ^^  upon  the  construction 
"  of  the  words,  usually  demised,  it  has  been  determined  that  they 
"  embrace  every  species  of  demise,— at  will,  from  year  to  year, 
"  or  for  years,  or  lives ;  and  whether  granted  by  parol,  or  by 
"  deed,  by  copy  of  court  roll  (j),  covenant  to  stand  seised,  or 
"  any  other  instrument" 


Covenant  to 
ttand  seised. 


a 


a 


[2110.]  Most  of  the  authorities  cited  in  support  of  this  posi- 
tion, did  not  arise  upon  private  powers;  it  may  be  sufficient, 
therefore,  to  refer  to  our  books  (A)  upon  the  Enabling  and  other 
Statutes. 

[2111.]  In  regard  to  the  "covenant  to  stand  seised," — Right 
V.  Thomas  (/)  may  be  the  authority  referred  to.  There  the 
power  was  to  lease  either  in  possession  or  in  reversion,  "  for  one 
"life,  or  for  two  or  three  lives,  or  for  any  number  of  years 
determinable  on  the  death  of  any  one,  two,  or  three  person  or 
persons,  to  be  named  in  every  such  lease,  all  or  any  part  of 
"the  said  premises  which  had  been  usually  so  demised  and 
"letten;  so  as  there  should  be  no  more  than  three  lives  in 
"  being,"  &c. ;  and  so  as  there  should  be  reserved  "  so  much  or 
"  more  yearly  rent,  as  there  was  or  had  been  given  or  received 
"  for  the  same  premises  within  twenty  years  then  last  past,"  &c. ; 
and  a  lease  was  supported  of  lands  which,  at  the  date  of  the 
settlement  creating  the  power,  were  enjoyed,  and  for  nearly  a 
century  before  had  been  enjoyed,  under  a  covenant  by  a  man  to 
stand  seised  to  the  use  of  himself  for  life,  with  remainder  to  his 
son  for  ninety-nine  years,  "  if  he  (the  son),  or  ang  wife  he 
"  should  marry,  or  ang  issue  he  might  have,  should  so  long 
"  live," — there  being  reserved  "  unto  the  heirs  and  assigns  of  the 


(n)  See  Powell,  392. 

ij)  See  Winter  v.  Loveday  (2169). 

(*)  Co.  Litt.  44'';  Bacon, "  Leases," 


E.  Rule  6. 

(0   3    Burr.    1441,    1   W.   Blac 
446. 

[2111] 


POWERS   TO    LEASE — WHAT   MAY   BE    DEMISED.  237 

'^covenantor/'  a  small  rent,  &c.     Admitting  that  no  difficulty     chap.  xvn. 
arose  on  the  form  of  the  instrument  creating  this  old  term,  the        ^^^*  '^- 
nature  of  the  limitation  seems  to  have  presented  an  objection,  as 
My  appears  from  the  note  to  the  case  in  the  fifth  edition  of 
Burrovfs  reports;  the  term  clearly  was  not  determinable  upon 
one,  two,  or  three  lives ;  and  the  decision  would  seem  on  this 
point  to  be  opposed  by  a  more  recent  case,  which,  though  not 
containing  the  word  ^^  usually,"  may  be  noticed  in  this  connexion. 

[2112.]  The  case  referred  t(T  is  Doe  d.    Wyndham  v.  HaU 

combe {m)y  where  there  was  a  power  "to  make  any  lease  and 

"grant  by  copy  of  court  roll  (2137),  to  any  person  or  persons, 

"for  <mey  two,  or  three  lives^  or  for  any  term  of  years  determin- 

"able  upon  one,  two,  or  three  lives,  in  possession,  reversion,  or 

"remainder  of  such  parts  "  of  the  estate,  "  as  were  then  demised 

"  or  granted  for  any  such  time"  at  the  old  rent,  &c. ;  and  it  was 

held  that  the  power  did  not  extend  to  lands  leased  by  a  former 

owner  to  a  son,  then  five  years  old,  to  hold  from  the  lessor's 

decease  for  ninety-nine  years,  if  the  son  and  any  wife  surviving 

Um,  and  his  eldest  son  at  his  death,  or  there  being  none,  his 

eldest  daughter,  or  any  one  of  the  three  lives,  should  so  long 

five, — with  remainder  to  another  son  of  one  year  old  for  another 

term  of  ninety-nine  years,  depending  upon  like  contingencies, 

mutatis  mutandis, — at  a  rent  of  twenty  shillings,  and  subject  to  a 

power  of  revocation.     It  was  considered  that  under  the  power 

the  lives  must  be  concurrent  (2264), — that  is,  all  existing  at  the 

date  of  the  lease, — and  consequently  that  property  so  leased  only 

could  have  been  referred  to ;  whereas  under  the  existing  lease, 

even  with  reference  to  the  term  of  one  child  only,  one  life  might 

from  time  to  time  spring  up  in  the  room  of  another,  so  that  each 

term  might  depend  upon  twelve  or  an  indefinite  number  of  lives. 

As  it  happened,  the  two  terms  lasted  about  one  hundred  and 

fifteen  years.     One  of  the  circumstances  observed  on — that  the 

old  lease  was  in  the  nature  of  a  settlement — might  not  in  itself 

have  been  a  su£5cient  objection. 


(m)  7  T.  R.  713. 

[2112] 
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[21 13.]  It  is  almost  superfluous  to  add,  that  wliere  a  power 
extends  only  to  lands  usually  demised,  it  must  appear  by  some 
kind  of  evidence  or  other,  that  lands  leased  under  tlie  power 
have  been  so  demised  (n). 


General  re- 
marks. 


2. — Cases  where  in  words  all  the  Property  Juis  been  embraced 
within  the  letter  of  the  Power^  hut  still  with  appa^ 
rerdly  repugnant  qualifications  as  to  the  Reservation  of 
the  Old  Rent,  8fc, 

[2114,]  The  point  now  to  be  considered  has  given  rise  to 
much  litigation,  and  apparently  to  some  contrariety  of  opinion. 
The  question  arises  on  powers  unskilfully  penned — ^powers  in 
words  embracing  all  the  property  comprised  in  the  settlement, 
but  still  accompanied  with  certain  qualifications  as  to  the  reser- 
vation of  rent,  or  as  to  other  matters,  which  are  inapplicable  to 
certain  portions  of  it.     A  difficulty  obviously  arises  as  to  which 
part  of  the  power  is  to  prevail — ^which  part  is  to  controul  the 
other.     Is  it  to  be  held  that  every  part  of  the  property  may  be 
demised,  the  qualifications  being  disregarded  as  to  those  portions 
of  it  to  which  they  are  inapplicable,— the  first  part  of  the  power 
thus  prevailing?     Or  are  the  words  of  qualification  to  cut  down 
and  confine  the  general  expressions  contained  in  the  previous 
part  of  the  power — to  be  considered,  in  short,  as  clearly  shewing 
that  only  those  parts  of  the  property  are  to  be  demised  to  which 
the  qualifications  are  applicable, — the  second  part  of  the  power 
in  this  last  instance  prevailing?' 


Modern  doc- 
trine. 


[2115.]  It  is  impossible  to  lay  down  any  general  rule  upon 
the  subject.  In  modern  cases  it  will  be  seen  that  the  disposi- 
tion has  been  rather  to  narrow  the  general  terms  of  the  power 
by  means  of  the  words  of  qualification;  and  especially  where 
the  words  of  qualification  have  referred  to  the  reservation  of 
the  ancient  rent,  and  where  the  effect  of  the  words  being  dis- 
regarded would  be,  that  the  parts  of  the  estate  in  hand  could 


(n)  See  Earl  of  Cardigan  v.  Montagv,  Sug.  appx.  GOO. 
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be  let  without  the  reservation  of  any  rent,  to  the  destruction,     chap.  xvii. 
in  many  cases,  of  the  settlement     As  noticed  by  Sir  J5.  Sug-        ^^^-  '^' 


dm  (o)  "  the  intention  of  the  parties,"  without  regard  to  any  lntenti(.n. 
technical  "  subtleties,"  is  now  the  only  guide ;  indeed,  such 
at  all  times  (2043)  must  have  been  mainly  the  case,  though 
one  or  more  of  the  early  authorities  may,  in  some  instances, 
have  had  undue  weight:  on  a  question  of  construction  the 
Courts  can  never  have  altogether  disregarded  the  intention, 
however  they  may  have  felt  inclined  not  to  disturb  the  under- 
stood and  settled  meaning  of  particular  phrases. 


case. 


[2116.]  Cumberford!s  case  (/?)  has  been  a  very  leading  autho-  Cumberford*8 
rity  upon  points  of  this  nature,  whatever  may  be  the  case  at 
this  day ;  not  that  it  has  ever  been  denied  to  be  law ;  on  the 
contrary,  though  spoken  of  not  with  much  respect  by  many 
judges  {q)^ — by  others  (r)  it  has  been  referred  to  with  appro- 
bation, as  at  all  events  having  been  decided  professedly  on  the 
intention.  It  is  difficult,  however,  to  dissent  from  Sir  E.  Suff- 
derCs  {s)  view,  that  "  in  all  the  modern  cases  the  judges" — 
even  those  nominally  or  to  a  certain  extent  approving  of  it, 
'^  without  expressly  overruling  Cumberfor^s  case,  have  clearly 
**  evaded  the  spirit  of  the  decision. "  It  seems  questionable 
whether  it  will  ever  rule  any  other  case. 

[21 17.]  We  may  now  state  the  case,  premising  that  the  accounts 
we  have  of  it  are  far  from  perfect : — it  is  laid  down  that  "  if  a  con- 
veyance be  made  to  uses  of  divers  manors  and  lands,  that  is  to 
say,  to  the  use  of  /.  S.  for  life,  &c., — with  a  power  to  make  leases 
of  the  premises  or  any  part  or  parcel  ofit^  for  three  lives,  or 
**  years  determinable  upon  three  lives,  ita  quod  such  rent  or  more  be 
**  reserved  upon  every  lease  than  was  reserved  or  paid  for  it  within 
"  two  years  then  next  before, — and  some  of  the  land  was  m?^  leased 
before  at  any  rent  within  the  two  years, — he  may  by  force  of 


cc 


(C 


(o)  578. 

ip)  Vin.  "  Powers,"  469,  pi.  15, 
iiom  Ro.  Ab.;  see  3  Keb.'596,  in 
Wdk^  V.  Wakeman. 


(q)   See  Foot  w.  Marriot  (2126); 
Pomery  v.  Partington  (21 27). 

(r)  See  Pomery  y.  Partington^  nip. ; 
Doe  Y,  Rendie  (2127). 

(«)  579. 

[2117] 
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CHAP.  xvn.  "  this  power  make  such  lease  of  this  land  reserving  what  rent  he 
"  phase ;  for  it  appears  by  the  generality  of  the  words,  that  it 
^^  was  intended  that  he  should  have  power  to  lease  all  the  land; 
"  and  this  is  not  like  to  leases  to  be.made  by  force  of  the  Statute 
«  of  the  32nd  Henry  VIII.  {t),  or  13th  Elizabeth  (w) ;  for  there 
^^  the  intent  is  apparent  that  no  land  should  be  leased,  but  that 
"  which  was  leased  before. 

[2118.]  It  does  not  appear  whether  the  power  was  a  power 
reserved  to  the  settlor  (349),  or  whether  the  settlement  was 
voluntary  (349) ;  indeed,  no  special  circumstances  are  stated. 
The  power  was  read  as  meaning  that  every  portion  of  the  pro- 
perty might,  according  to  the  letter  of  the  first  part  of  the 
power,  be  demised  ;  if  so,  then  since  as  to  property  not  leased 
within  the  two  years,  the  terms  of  the  power  as  to  the  reserva- 
tion of  any  particular  rent  could  not  be  complied  with,  it  of 

course  followed  that  as  to  that  portion  of  the  property,  any 
rent  the  donee  pleased,  or,  in  other  words,  no  rent  or  no  sub- 
stantial rent  might  be  reserved.  Such  a  construction  of  the 
power  is  however  obviously  a  very  forced  and  unnatural  one. 
In  the  absence  of  some  special  circumstances,  it  may  surely 
be  said  that  the  "  intention"  never  could  have  been  that 
which  was  imputed  to  the  settlor ;  the  words  can  scarcely  per* 
haps  be  twisted  into  that  meaning.  It  seems  to  have  been  a 
condition  to  "  every  lease,"  that  a  particular  rent  should  be 
reserved ;  and  if  this  qualification  could  not  be  attended  to 
with  respect  to  any  portion  of  the  property,  the  natural  infer- 
ence was,  that  the  particular  portion  of  the  property  was  never 
meant  to  be  leased.  On  the  other  hand,  it  may  be  said  (v), 
that  if  a  pepper  corn  rent  liad  been  reserved,  it  would  have 
been  "  more"  than  had  been  paid  within  the  two  years; 
but  if  the  letter  of  the  power  was  to  be  regarded  in  this 
puerile  way,  it  might  as  well  perhaps  be  lurged  that  if  any 
lease  should  have  been  created  without  the  reservation  of  the 
particular  rent,  as  to  the  lands  demised  within  the  two  years. 


(t)  C.  28.         (tt)  C.  10.        iy)  See  in  Goodtitle  v.  Funucan  (2127), 
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or  the  reservation  of  some   rent  as   to   the   other   lands,   this    chap.  xvii. 
defect  in  one  lease  would  have  vitiated  all    the   other   leases,        ^^^'  '^' 
though  standing  alone    they   might  have    complied  with    the 
power — that   the   condition  was   an    entire   one,   and   that   if 
there  were  a  fiiilure  in  any  one  branch  of  it,  the  whole  exe- 
cution would  have  been  avoided. 

[2119.]  There  seems  to  have  been  a  like  decision  in  Campion 
V.  Thorpe  (to),  of  which  we  have  a  very  meagre  account,  and 
where  the  words  slightly  varied: — there  was  ^*  a  conveyance  with 
^'  power  reserved  to  make  leases,  reserving  so  much  rent  or  profit 
^'  as  formerly  had  been  reserved  upon  every  demise,  for  twenty- 
*'  one  years,  or  three  lives  in  possession  only ;  [and  it  was]  held 
^  that  the  lands  in  the  possession  of  him  who  made  this  convey- 
^^  anee,  may,  by  this  power,  be  demised  without  rent" 


[2120.]  We  now  come  to  a  case  (or)  which  was  much  dis-  Wak9r\.Wake^ 
cussed,  and  of  which  we  have  fuller  accounts,  though  the  reports 
are  fieur  from  accurate : — By  a  marriage  settlement,  it  seems,  a 
manor  and  rectory  were  settled  to  the  use  of  the  settlor  for  life, 
with  remainders  over, — ^and  a  proviso  that  he  might  make  leases 
of  tlie  manor,  or  any  part  of  the  premises,  for  three  lives  or 
twenty-one  years,  reserving  (or  so  as  there  were  reserved)  for 
every  acre  leased  five  shillings ;  a  lease  was  made  of,  it  seems, 
all  the  premises,  reserving  more  than  five  shillings  for  every 
acre  of  land,  but  no  other  rent;  and  the  lease  was  held  to  be 
good,  though  the  rectory  consisted  of  tithes  (y)  only,  and  no  Tithes. 
glebe,  and  consequently  in  effect  no  rent  was  reserved  for  it. 
It  was  contended  on  the  other  side,  that  the  power  extended 
only  to  ^  acreable  premises."  The  Court  relied  very  much  on 
Cvambafor^s  case ;  and  it  was  doubted  how  the  decision  would 
have  gone,  had  the  point  been  res  integrcL^  though  it  was  rather 


{w)  CUjtoD,  99. 

(r)  Waker  or  Walker  ▼.  Wakeman, 
1  Freem.  41d,  2  Lev.  150,  I  Ventr. 
294t  3  Keb.  544,  547,  586,  595,  619 ; 

vol-  II.  R  [2120] 


see  S.  C.  cit.  in  Winter  r.  Loveday 
(2159). 
(y)  Co.  Litt.  44*. 
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CHAP.  xvfi.      considered  the  actual  intention  was  that  every  portion  of  the 
^^^'  '^'        property  should  be  leased. 


Ancient  rent. 


As  to  Lord 
HoU*t  rule. 


[2121.]  Perhaps  there  was  not  so  much  difficulty  as  in  Cumr 
berfarifs  case :  where  the  ancient  or  a  prior  rent  is  referred  to, 
the  presumption  seems  to  be  that  property  in  hand  should  still 
remain  so ;  as  observed  by  Lord  Mansfield  {z)  ^*  by  that  means 
<<  the  heir  enjoys  all  the  premises  in  the  settlement,  just  as  they 
^^  were  held  and  enjoyed  by  his  ancestor,  the  tenant  for  life ; 
^^  lie  has  the  occupation  of  what  was  always  occupied,  and  the 
^^  rent  of  what  was  always  let " :  in  the  principal  case,  for  ought 
that  appears,  the  manor  and  rectory  may  have  been  usually 
demised  together,  in  the  mode  appearing  in  the  lease.  A 
difficulty  was  started  in  the  argument,  whether,  on  a  contrary 
construction,  houses  could  have  been  demised.  Much  in  all 
these  cases  must  obviously  depend  upon  the  nature  and  situa- 
tion of  the  property,  and  upon  the  particular  wording  of  the 
power.  If  in  the  above  case  the  power  had  been  to  demise 
the  manor  "  and  rectory'^  in  express  .words,  perhaps  the  point 
could  not  have  admitted  of  argument  (a) ;  what  the  precise 
words  of  the  power  were,  cannot  be  gathered  from  the  re- 
ports, and  possibly  it  might,  from  some  of  the  arguments,  be 
inferred  that  the  rectory  included  a  small  parcel  of  glebe ;  if  so» 
this  might  perhaps  be  urged  against  the  extended  construction : 
the  value  of  the  property  does  not  appear,  nor  is  it  stated 
whether  the  manor  consisted  of  any  thing  besides  land. 

[2122.]  Winter  v.  Loveday  (2159)  followed,  in  which  HoUy 
Lord  C.  J.,  laid  down  upon  the  subject  a  rule  which  has  sub- 
sequently been  much  cited,  but  which,  however  correct,  does  not, 
at  least  in  many  cases,  assist  us  much,  if  at  all,  in  ascertaining 
the  intention:  in  order  to  apply  the  rule  we  must  in  general 
first  find  out  the  meaning  of  the  parties  (b). 

[2123.]  In  this  last  case,  so  far  as  can  be  collected  from  the 


{z)  2  Doug.  673,  in  GoodHtU  t. 
Fimtu^tm ;  and  see  3  Keb.  597. 


(a)  See  3  Keb.  597. 
(ft)  Sug.  580. 
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reports,  which  are  somewhat  at  variance  and  confused,  there  was    chap.  xvii. 
a  power  to  lease  a  manor  and,  it  seems,  other  lands— though       ^^^'  '^' 
whether  the  word  "  manor"  appeared  in  the  power  is  not  clear — 
M  as  that  the  leases  were  not  made  of  the  demesne  lands  parcel 
of  the  manor,  or  otlier  lands  which  for  seven  years  had  been 
used  as  demesne  lands,  &c.,  and  so  as  that  the  ancient  rent  was 
reserved,  &c. ;  and  viewing  copyholds  held  of  the  lord  as  demesne  Copyholds. 
lands  (2136),  there  were  no  lands  included  in  the  manor  which 
could  be  let  within  the  power— in  fact  all  the  lands  belonging  to 
the  manor  were  '^  demesne  lands ;"  Holt  therefore,  in  order  to 
give  some  meaning  to  the  power,  expressed  an   opinion   that 
the  rents  and  services  of  the  manor  might  have  been  let  and 
even  without  rent, — that  is  it  seems  provided  no  rent  or  qtrnsi 
rent  had  been  previously  reserved ;  and  in  support  of  his  opinion 
he  laid  down  a  position  to  this  effect: — that  if  a  man  has  a  Rile  stated. 
*'  power  reserved  to  him  of  making  leases  of  two  things,"  (as  in 
the  principal  case  it  seems  the  rents  and  services-  comprised  in 
die  manor  and  the  land  not  comprised  in  it,)  '^  and  a  qualification 
^*  is  annexed,  to  the  power  which  cannot  extend  to  one  of  these 
'^  things,  he  may  make  a  lease  of  that  thing  without  any  regard 
**  to  the  qualification," — citing  Cumherford's  case  (2116)  as  one  of 
a  power  to  make  a  lease  of  a  manor  and  evert/  part  thereof ,  &c., 
and  WcAer  v.  WaJteman  (2120).     Two  of  the  other  judges  seemed 
to    think  that   the  other  land  sufficiently  answered  the  words 
of  the   power;  this    however  may   have  depended  on  circum- 
stances (c) ;  a  third  judge   perhaps  did  not  agree   with   HoWs 
view  of  the  meaning  of  the  power.      The  only  point  decided 
was  that  the  copyholds  could  not  be  leased.     The  case  was  a 
peculiar  one. 

[2124.]  In  Bojgot  v.  Oughton  (d),  there  was  a  settlement  of  a  ^got  v. 
wife's  lands  to  the  use  of  the  husband  for  life,  with  remainder  to  ^  '  ' 
the  wife  for  life,  with  remainders  over,  and  the  reversion  to  her  in 


(r)  See  3  M.  &  S.  106,  m  Doe  v. 
Rendu, 
(d)  Fortes.  332,  8  Mod.  249 ;  S.  C. 


cit.  in  Foot  v.  Marriot  (2126);  sec 
2  Doug.  569,  in  Goodlitle  y.  Funu- 
can. 
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8EC.  IV.  might  make  leases  of  ^^  aU  or  any  of  the  premises ''  for  twenty-one 
years,  ^^  at  such  yearly  rent  or  more  as  the  same  are  now  let  at;" 
and  a  lease  of  the  mansion  houuey  demesne  lands,  &e. — not  m  lease 
at  the  date  of  the  settlement,  and  never,  it  seems,  demised— at  a 
small  or  no  rent  was  held  to  be  bad.  Lady  BalHnghu/s  case 
(2104)  was  relied  on  against  Cumberford^s  case ;  it  was  said  too 
that  there  was  no  ita  quod  in  the  power  as  in  Cumbetford^s  case 
and  WakenujoCs  case,  though  as  to  the  latter  the  power  with  refe- 
rence to  these  words  varies  in  the  reports :  as  noticed  by  Sir  £. 
Suffden  (e),  the  construction  cannot  depend  upon  subtleties  of 
this  hind  {f). 

[2125.]  Bagot  v.  Oughton  has  ever  since  been  considered  a 

leading  authority ;  it  was  particularly  approved  of  by  Lord  MeaM- 

Jield  {g) ;  he  observed  that  it  could  not  be  intended  to  deprive 

Maoftioa  house,  the  representative  of  the  family  of  the  mansion  house,  &c. :  it 

might  be  difficult,  however,  in  many  cases,  to  draw  a  clear  line  of 
distinction  between  property  of  this  kind  and  other  property ;  for 
ought  that  appears,  Cumberford^s  case  may  have  contained  pro- 
perty similarly  circumstanced. 

[2126.]  Foot  V.  Marriot  (A)  occurred  shortly  afterwards:— it 
arose  on  a  devise  of  several  manors,  messuages,  &c.,  to  trustees, 
and,  inter  alia^  the  manor  of  Beer^  in  the  County  of  Devon,  upon 
trust,  to  convey  to  the  use  of  a  granddaughter  for  life,  with 
remainder  to  another  person  for  life,  with  remainder  to  the  last 
tenant  for  life's  sons,  &c., — with  a  declaration  that  the  grand- 
child, when  in  possession  of  the  manor  of  Beer,  and  afterwards 
other  persons  in  remainder,  might  lease  ^^  all  or  any  the  tene- 
"  ments  thereof,'*  for  lives  or  years  determinable,  &c.,  in  posses- 
sion or  expectancy,  &c.,  "  and  under  the  new  rents  runo  Teserred, 
^^and  the  like  agreements  and  covenants  as  [are]  in  the  leases 


(e)  678. 

(/)  See  in  Pomery  v.  Partington 
(2127). 

{S)  2  Doug.  673,  in   Goodtiile  v. 


Funucan ;  and  see  in  Pomery  v.  Par- 
tington (2127). 
(A)  Vin.  "  Authority,"  429,  pi.  9. 
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^  Tww  in  being,  and  by  the  present  tenants  thereof  respectively  to  chap.  xvh. 
^  be  performed  and  kept,  so  as  all  leases,"  &e.,  should  not  exceed  "^^*  '^- 
four  lives,  &c., — and  with  another  power  for  agents,  persons  in 
possession,  &c.,  to  lease  the  premises  generally  at  rack  rent  for 
seven  years;  a  lease  was  granted  by  the  grandchild^^  a  valu^ 
abk  consideration  of  the  barton  oiBeer^  part  of  the  manor ;  at  the 
time  of  the  testator's  purchase  of  the  estate,  the  barton,  it  seems, 
was  out  upon  a  lease  for  lives ;  the  lives,  however,  had  dropped 
when  the  testator  made  his  will ;  and  the  property  was  in  hand  or 
not  let  in  the  above  way,  at  this  period  and  at  his  death.  It 
was  held  first  at  the  Rolls — and  then  by  King^  Lord  Chancellor, 
assisted  by  Raymond^  C.  J.,  Denton^  J.,  and  Comyn^  B., — that  the 
power  did  not  extend  to  the  barton.  Lady  Baltinglas/s  case, 
and  Bagot  v.  Oughton^  were  much  relied  on,  and  Cumberfor^s 
case  appears  not  to  have  been  treated  with  much  respect  It  is 
not  stated  what  rent  was  reserved  on  the  lease  granted  by  the 
grandchild;  but  as  a  fine  was  taken,  the  lease  must  have  been 
made  at  a  sort  of  ancient  rent  It  seems  that  the  power,  as  con- 
tained in  a  settlement  executed  in  pursuance  of  the  will  and  of 
an  Act  of  Parliament  confirming  the  will,  varied  in  words  firom 
the  original  form, — ^the  power  in  the  settlement  authorizing 
leases  *^  so  as  that ''  the  new  rents,  &c,  were  reserved — and  not  "  So  as  that" 
as  in  the  will  ^^  under,"  &c. ;  it  was  considered,  however,  that  the  ''  Under." 
expressions  were  substantially  the  same;  besides,  that  if  there 
were  any  difference,  there  was  no  authority  for  altering  the  terms 
of  the  power  (273). 

[2127.]  The  subject  has  been  discussed  in  three  cases  of  later  Modem  cases. 
date;  one  (a)  in  the  time  of  Lord  Mcmsfuld;  another  (h)  in  that 
of  Lord  Kenyon  ;  and  the  third  (c)  while  Lord  EOenborough  was 
Chief  Justice.  In  these  cases  the  authorities  are  fully  reviewed; 
the  judges  in  all  the  three  cases  professed  to  proceed  upon  the 
intention,  as  collected  from  the  nature  of  the  property  and  the 


(a)  Goodtitle  d.  Clarga  v.  Funueanf 
2  Dong.  665',  see  Biffht  v.  Thmuu 
(2111). 


(&)  Pomery  ▼•  PairtingUmi  3  T.  R. 
665 ;  and  see  GrylU  ▼.  Pomery,  cit.  ib, 
(e)  Doe  V.  BendU,  3  M.  6c  S.  99. 

[2127] 


246  POWERS   TO    LEASE — WHAT  MAY   BE    DEMISED. 


SEC.  IV. 


CHAP.  XVII.      words  of  the  instrument:  in  the  first  case  the  words  of  quaUfica- 
_  tion  were,  under  the  circumstances,  rejected;  in  the  two  other 
cases  they  were  held  to  controul  the  other  parts  of  the  power. 

[2128.]  In  the  case  before  Lord  Mansfield — Goodtitlev.  Funu' 
can — there  was  a  power  in  a  settlement  for  tenants  for  life  when 
in  possession  of  the  ^^  aforesaid  manors  and  premises"  to  demise 
^^all  or  any  of  the  said  manors  {d)y  messuages,  lands,  tenements, 
"  and  hereditaments  hereinbefore  mentioned,  or  any  part  thereof y^ 
— "so  as"  there  were  reserved  "so  much,  or  as  great  yearly 
"  rents  as  or  more  than  now  is  and  are  paid  and  yielded  or  agreed 
*'  to  be  paid  and  yielded  for  the  same,  or  proportionably  (2384) 
*^/br  any  part  thereof;"  and  a  lease  of  all  the  manors^  lands,  &c-, 
with  ^  fishery^  in  a  particular  parish,  was  supported,  though, — as 
to  the  manors  or  manorial  rights,  they  had  never  been  let  before— 
and  as  to  the  fishery,  it  was  not  let  at  the  date  of  the  settlement 

[2129]  The  particular  grounds  of  the  decision,  as  stated  in 
Dougla^^  appear  to  have  been  these;  that  the  power  in  words 
extended  to  the  whole  of  the  premises ;  that  the  properties  in 
question  yielded  as  great  a  rent  as  at  the  date  of  the  settlement, 
for  then  they  yielded  nothing;  that  the  words  of  the  power  were 
therefore  complied  with,  and  that  no  contrary  intent,  as  in  many 
cases,  appeared  or  could  be  inferred, — the  manors  or  manorial 
rights  being  nominal  only,  and  of  no  value,  or  at  least  no  object 
of  yearly  income,  and  the  fishery  being  worth  only  ff teen  diiUings 
a  year  J — they  being  at  the  same  time  convenient  to  the  lessee, 
but  of  no  use  to  the  remainder  man,  particularly  as  a  right  of 
shooting  and  of  fishing  was  reserved ;  and  that  in  fact  by  means 
of  the  lease,  the  rental  was  improved  about  thirty  pounds  a  year. 
A  further  ground  is  stated  by  Btdler,  J.,  in  Pomery  v.  ParHny- 
ton  (e),  with  reference  to  the  words  at  tlie  end  of  the  power, — 
"  or  proportionably  for  any  part  thereof;"  he  likewise  said,  that 
it  was  considered  a  harsh  attempt  on  the  part  of  a  young  noble- 
man, to  set  aside  a  fair  and  bondjide  lease. 


id)  See  3  T.  R.  677,  iii  Pomery  v.  {e)  3  T.  R.  677. 

Partington 
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[2130.]  Some  of  these  particular  gr6imds  of  the  decision  may     chap.  xvh. 
be  open  to  remark ;  the  main  ground  however  was  the  intention        ^^^-  '^' 
to  be  collected  from  the  general  scope  of  the  settlement  and  the 
nature  of  the  property.     Sir  E.  Siigden  (f)  seems  to  consider 
that  the  power  contained  the  word  ^^  fisheries ;''  and  his  citation  of 
what  is  found  in  Pomery  v.  Partington  (g)  may  be  in  favour  of 
this  view;  but  the  contrary  is  to  be  collected  from  Douglases 
report  (A).     The  settlement  would  appear  to  have  embraced  a 
great  deal  of  other  property ;  we  are  not  to  conclude  from  the 
decision,  that  the  power  necessarily  extended  over  the  whole  of 
it,  whether  it  was  let  at  the  date  of  the  settlement  or  not .   The 
case  was  altogether  a  peculiar  one,  and  probably  a  parallel  one 
may  never  occur.     Lord  Mansfield  expressly  approved  of  the  old 
rule,  at  least  to  a  certain  extent,  observing  that  *^  where  no  intent 
^'appears — where  nothing  arises  from  the  natiure  of  the  thing,  the 
'^  rule  laid  down  by  Lord  Holt  in  the  case  of  Winter  v.  Loveday^ 
^*as  reported  in  Carthew^  applies, — viz.,  that  where  a  qualification 
'^  IS  annexed  to  a  power  of  leasing,  which,  if  observed,  goes  in 
^*  destruction  of  the  power,  the  law  will  dispense  with  such  quali- 
^  fication ;"  he  too  cited,  and,  it  seems,  with  approbation.  Cum- 
berfbrffs  case   and  1Vakeman*s  case, — remarking,  with  reference 
to  the  Enabling  and  other  Statutes,  that  ^^  it  is  apparent  from  the 
'^Statute  32  H.  VIIL,  c.28,  and  13  Eliz.,  c  10,  that  the  Legis- 
^  lature  meant  to  confine  the  authority  to  let,  to  lands  which  had 
**been  formerly  letten,  and  were  capable  of  producing  profit; 
*'  this  is  the  true  construction,  if  not  from  express  words  used, 
"  yet  by  necessary  implication.'' 

[2131.]  Pomery  v.  Partington  arose  on  a  devise  in  strict  set- 
tlement,— with  power  for  the  persons  to  whom  ^^  the  lands  and 
*'  premises"  should  come,  "  to  grant,  demise,  and  lease  all  or  ang 
^^  of  the  said  manors,  parts  of  manors,  messuages,  lands,  tene- 
^  ments,  and  hereditaments^*  &c.,  ^^  so  as  the  usual  rents  and  other 
^  yearly  payments,  dues,  reservations,  and  heriots,"  should  be 
reserved,  &c.,  and  so  as  there  should  not  be  any  greater  estate 


CO  577.  {g)  3  T.  R.  671 ;  see  ib.  677.  (A)  2  Doug.  574. 

[2131] 
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^^  upon  any  one  tenement,  or  part  of  a  tenement,"  than,  &c,  and 
so  as  the  lessees  should  not  be  made  ^^  dispunishable  of  waste  ;*' 
a  lease  at  a  nominal  rent  of  a  moiety  of  certain  tithes  never  leased 
before,  was  held  to  be  bad,  upon  the  presumed  intention,  without 
reference  to  any  arguments  that  might  be  drawn  from  the  expres- 
sions *^  tenement,"  '^  dispunishable  of  waste,'*  &c.  The  word 
'^  tithes''  does  not  appear  either  in  the  power,  or  in  the  elause 
of  devise. 


[2132.]  In  Doe  v.  Bendle,  after  a  devise  in  strict  setdement, 
the  testator  gave  power  to  trustees  during  the  minorities  of 
grandsons,  &c.,  and  to  tenants  for  life,  to  grant  leases  '^  of  all 
'^  or  any  part  of  the  said  messuages,  lands,  tenements,  heredita- 
^^  ments,  and  premises,"  &c,  *^  so  as  upon  such  lease  or  leases 
**  there  be  reserved  the  ancient  or  accustomed  yearly  rent  or 
^^  rents,  heriot  and  heriots,  and  other  things  usually  paid  for  the 
^<  same  premises,"  with  a  direction  how  the  fines  were  to  be 
paid;  and  it  was  held  that  the  power  extended  only  to  property 
anciently  let.  The  decision  seems  to  have  proceeded  upon  the 
general  intention  to  be  collected  from  the  instrument,  though 
some  of  the  circumstances  referred  to  may  be  thought  rather 
minute  and  unsatisfactory. 


special  cases. 


[2133.]  We  may  in  conclusion  refer  to  two  cases  varying 
from  each  other,  and  differing  from  the  general  current  of 
authorities, — namely,  Ixfrd  Motm^oy's  case  (t)  and  Campbell  v. 
Leach  (2941). 


Tenant  in  tail 
restrained. 


[2134.]  In  Lord  Mountjot/s  case,  divers  manors,  &c.,  were 
settled  by  a  special  Act  of  Parliament  upon  two  women  in  tail, 
in  undivided  moieties,  with  remainders  over, — with  a  proviso 
that  the  donees  or  their  heirs  should  not  alien,  &c,  but  only  for 
jointures,  &c.,   or  for  life,  or  for  years,  or  at  will  according  to  the 


(i)  5  Rep.  Z\  Moo.  197. 
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cuMtom  of  the  manor,  rendering  the  true  and  ancient  rent  of  the  chap.  xvti. 
lands  and  tenements  so  demised  ;  and  it  was  held  that  leases  of  ^^^'  '^' 
property  never  before  demised  were  not  valid — that  nothing  was 
authorized  to  be  leased  but  at  the  true  and  ancient  rent — and 
tbat  there  could  be  no  such  rent  of  things  never  letten.  This 
case  seems  perfectly  free  from  doubt,  without  reference  to  any 
distmetions  between  an  enabling  power  and  a  clause  of  re- 
straint (J) :  according  to  the  letter  of  the  provision,  every  lease 
most  have  reserved  the  ancient  rent  of  the  property  demised  by 
it— the  settlees  were  restrained  from  aliening,  except  upon  this 
condition.  The  alienation  appears  to  have  been  for  a  term  of 
three  hundred  years ;  no  objection  seems  to  have  been  made  to 
the  extent  of  the  term  (2165).  As  to  the  copyhold  lands,  it  was 
held  that  they  could  only  be  granted  at  the  will  of  the  lord,  &c 

[2135.]  In  Campbell  v.  Leojch  one  question  was  whether  lands  Mines, 
could  be  leased  with  authority  to  open  new  mines,  erect  buildings, 
&C.,  and  thus  to  commit  waste  (A),  notwithstanding  the  usual 
daose  that  lessees  should  not  be  dispunishable  of  waste — a  clause, 
it  may  be,  necessarily  implied,  since  ordinary  lessees  are  subject  to 
impeachment  for  waste  (2360).  If  "  a  clear  intention"  {J)  to  ••  Waste." 
lease  property  to  which  such  a  clause  would  be  inapplicable  could 
he  discovered,  then  indeed  the  clause  might  it  seems  be  dispensed 
with;  but  in  the  particular  case  it  would  appear  that  ''a  clear 
^intention"  as  to  the  ^'unopened"  mines  could  not  be  disco- 
vered (2407)  ;  it  seems  that  every  word  of  the  power  could  have 
had  effect  without  including  any  authority  to  lease  unopened 
mines. 

3. — Sundries. 

[2136.]  In  Winter  v.  Loveday  («),  which  arose  on  a  power  to  *'  Demesnes"— 
lease  a  manor,  except  the  "  demesne  lands,"  &c.,  three  judges  ^^^^  ° 
held  clearly  that  the  words  "  demesne  lands,"  &c.,  included  copy- 


0")  Sag.  678. 
(*)  Co.  Litt.  53". 
(0  Sug.  580  ;  (2398). 


(a)  (2159);   see  Lord  Mounijoy*$ 
case  (2133). 
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holds  held  of  the  lord;  the  opinion  of  the  other  judge  cannot  be 
very  distinctly  collected  from  the  different  reports ;  in  the  parti- 
cular case,  however,  it  tended  to  the  same  result :  he  held  that 
even  if  the  words  were  not  intended  to  include  copyholds,  but 
merely  lands  in  the  actual  and  manual  occupation  of  the  lord, 
still  it  should  not  be  presumed  (b)  under  general  expressions  in 
a,  power,  that  leases  might  be  made  of  copyholds-  (c),  and  the 
tenure  consequently  destroyed,  as  if  made  by  the  owner  of  the 
inheritance  {d).  It  was  not  doubted  that  in  strictness  the  copy- 
hold lands  were  part  of  the  demesnes ;  the  question  was,  whedier 
the  words  should  be  taken  in  their  strict  sense.  It  was  found  by 
verdict  that  some  freehold  li^ds  were  in  the  manual  occupation 
of  the  settlor.  Perhaps  the  most  satisfactory  ground  of  sup- 
porting the  judgment,  is  that  relied  on  by  the  three  judges. 


Power  to  grant 
copybolds. 


[2137.]  In  respect  to  the  grant  of  copyhold  interests^  it  seems 
that  without  any  express  power  the  lord  pro  tempore^  however 
partial  his  estate  is,  may  grant  such  interests,  whether  for  estates 
of  inheritance  or  for  lives,  so  that  they  be  according  to  the  cus- 
tom (e) :  in  some  cases  express  powers  are  given  (y*). 


[2138.]  It  seems,  too  (^),  that  as  a  power  may  be  given  to  sell 
or  lease  a  manor  without  the  donee  having  any  estate,  so  a  bare 
power  may  be  given  to  grant  copyhold  interests;  the  donee  how- 
ever is  said  not,  by  force  of  the  power,  to  become  lord;  he 
appears  to  be  treated  as  a  sort  of  deputy  of  the  lord. 


Undivided 
moieties. 


[2139.]  In  Jones  d.  Cowper  v.  Vemey  (A),  a  lease  appears  to 
have  been  granted  of  an  undivided  moiety  of  a  messuage,  &&} 
under  the  powers  of  a  Private  Act  expressly  authorizing  the 


(J>)  See  Powell,  408  ;  Sag.  581. 

(c)  See  1  Scriv.  Cop.  2nd  ed.  20, 
522. 

(<£)  See  1  Wat  Cop.  2nd.  ed.  b^, 
1  Scriv.  17. 

{e)  See  1  Watk.  Cop.  2nd  ed.  36. 

(/)  See  Taylw  y.  Stihhert,  2  Ves. 


ju.  437;  (2112). 

(y)  Co.  Litt  58^;  and  see  Awm. 
Dyer,  251%  pi.  89;  Co.  Cop.  72; 
Vin.  "  Copyhold,"  15,  pi.  5,  fronr  Ro. 
Ab. 

(h)  Willes,  l69 ;  see  Lord  Uowal- 
joy'«ca8e(2ia-));  (2441). 

[2139] 


i 


Commons,  &c. 


POWERS   TO   LEASE — WHAT  MAY  BE   DEMISED.  251 

grant  of  building  leases  of  the  undivided  or,  after  a  partition,  of    chap.xvii. 
the  divided  moieties;  no  doubt  the  lessee  obtwied  a  lease  of  the       ^^^'  '^' 
other  moiety :  in  some  cases,  perhaps,  difficulties  may  arise  with 
reference  to  granting,  under  powers,  leases  of  undivided  moieties, 
and  especially  where  the  owners  of  the  other  shares  will  not 
concur. 

[2140.]  In  Taylor  v.  Horde  (t),  among  various  other  objec- 
tions to  a  lease.  Lord  Mamfield  stated  that  ^^  it  extends  to  things 
'^  out  of  which  no  rents  can  be  reserved, — as  tithes  (J),  rents  of  Tithes. 
'<  assize,  rents  of  customary  tenants,  commons,  feedings,  and  Rents. 
'^  lands  in  the  several  tenures  of  particular  persons''  (2255); 
some  at  least  of  these  grounds  of  objection  may  not,  however,  be 
decisive  ;  their  force  may  depend  upon  a  variety  of  circum- 
stances :  in  regard  to  the  terms  of  the  power,  it  seems  to  have 
aathorized  a  demise  of  all  the  "  premises,"  with  an  exception  of 
a  capital  messuage,  &c. 

[2141.]  Little  if  any  thing  appears  in  the  boohs  upon  the  iDclosnre  Acu. 
effect  of  Inclosure  Acts,  with  reference  to  powers  of  leasing  at 
the  old  or  at  particular  rents.  In  Goodtitle  v.  Funucan  (A),  where 
the  power  required  the  reservation  of  ^^so  much  or  as  great 
^yearly  rents,  as  or  more  than  now  is  and  are  paid,"  &c.,  or 
"  proportionably,"  &c., — new  allotments,  acquired  between  the 
date  of  the  settlement  and  the  date  of  the  lease,  in  respect  of 
old  outlying  parcels,  seem  to  have  been  considered  as  standing 
in  the  place  of  the  old  parcels. 

[2142.]  Here  perhaps  may  not  be  improperly  noticed  some  Description  of 
i/wsfti  imputed  to  Lord  Cawper  in  Orby  v.  Mohun,  as  to  defects  in  ^^^e.  ^  '*' 
leases  gpranted  under  powers,  on  account  of  tlie  generality  of  the 
description  of  the  parcels :  he  is  reported  (/)  to  have  said,—  **  sup- 


(t)  1  Burr.  J  25,  sec  Brown's  Report. 

O")  See  Waker  v.  Wakenian  (2120); 
Pomery  ▼.  Partington  (2127);  and 
also  Goodtitle  v.  Funucan  (2127). 


(*)  2  Doug.  665. 

(/)  Gilb.  61 ;  see  Lewson  v.  Piggoi 
(2318). 

[2142] 
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'^  pose  it  liad  been  referring  to  a  lease  or  leases  between  sucli  a 
^^  one  and  such  a  one,  that  also  had  been  void  between  the  lessee 
^^  and  the  remainder  man,  because  the  reversioner  might  lose  the 
«<  lease  ;'*  and  again, — ^^  if  there  had  been  a  recovery,  and  a 
^'  lease  of  divers  lands  in  the  recoveryj  that  had  been  bad,  and  the 
^^  same  uncertainty  would  hold."  We  should  perhaps  be  cau- 
tious in  altogether  adopting  these  positions,  and  especially  the 
former  one.  From  another  place  (m)  it  may  be  inferred  that  a 
reference  to  Letters  Patent  would  be  sufficient ;  perhaps  a  dis- 
tinction was  taken  on  account  of  their  inrolment*. 


SECTION  V. 


CHAP.   XVII. 
SEC.   V. 


OF   THE   TERM   WHICH   MAY  BE   LIMITED. 


[2143.]  This  branch  of  the  subject  may  be  considered  under 
several  divisions. 


1. — Where  a  Freehold,  and  where  only  a  Chattel  Intend 
can  be  created  (2144). 

2. — Whether  a  Term  less  than  that  authorized  to  be  created 

» 

can  be  limited  (2148). 

3. —  Whether  the  Donee  can  reserve  to  himself^  or  aHow  the 
Lessee  to  have  an  option  to  determine  the  Lease  (2154). 

4. — Some  Special  Cases  of  Powers  (2159). 

5. —  Where  tlie  Power  is  to  Lease  genet*ally  without  any 
expressions  as  to  the  Leases  being  ^^  in  possession." 
«<  reversion",  4^c.,  and  herein  as  to  the  meaning  of  the 
words  "  possession,"  **  reversion,"  &c  (2167). 


(m)  2  Vem.  644. 
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^.^Where  the   Power   is  ^to   create   Leases    "in    posses-     chap.  xvii. 
«  sion"  (2195),  and  herein  (2219)  as  to  Leases  «  from        ^'^' ""' 
<<  the  day  of  the  date,"  &c,  and  (2232)  as  to  other 
matters  connected  with  the  date. 

7. — Where  the  Power  is  to  create  Leases  "  in  possession  or 
"reversion"  (2237). 

8. — As  to  Concurrent  Lectses  (2243). 

9. — Of  some  matters  relative  to  Leases  for  Life  (2264). 


1. — Where  a  Freehold^   and   where   only  a  Chattel  Interest  can 

be  created 

[2144.]  In    WhidocKs  case  (a),    though  it  was  agreed  that 
under  a  power  to  lease  for  lives  a  lease  could  not  be  made  for 
years  determinable  on  lives  (5),  still  the  power  being  generally 
to  lease  as  well  in  possession  as  in  reversion,   "  provided  Uiat 
'^the  leases  should  not  exceed  (c)   the  number  of  three  lives, 
"  or  twenty-one  years," — a  lease  for  ninety-nine  years  determi- 
nable on    lives  was  supported;  and  the  distinction  appears  to 
be  fully  established  {d).     The  general  rule  that  a  person  may 
do  less  than  his  power  authorizes  him  to  do   (1217)  (2148), 
must   of    course  be  received  with  the    qualification  that  the 
intention  of  the  creator  of  the  power  is  not  contravened  (2148): 
the  differences  between  freehold  and  chattel  leases  are  various, 
as  appears  in  Roe  v.  Prideaux  (e) ;   therefore,  where  a  power 
enables  a   party  to  lease  for  lives,   it  may  not  follow  that  a 
lease   for   years  determinable  with  lives  would  be   consistent 
with  the  settlor's  views. 


(«)  S  Rep.  09^,  1  Biownl.  109. 

\h)  See  Shep.  Touch.  269 ;  RattU 
▼.  Popkam  (1983);  2  Ca.  &  Op.  101, 
Mr.  Booth's   Op.    on   Gen,  Jacktan's 


Will. 

(c)  See  Cammom  v.  Manhall  (2 1 60). 

(d)  Shep.  Touch.  269. 

(e)  Inf. 

[2144] 
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CHAP.  XVII.  [2145.]  In  a  modern  case  (y )  there  was  a  power  to  lease 
^^^'  ^*  "  for  any  term  or  number  of  years,  not  exceeding  one  and 
*^  twenty  years,  or  for  the  life  or  lives  of  any  two  or  three 
*^  person  or  persons,  so  as  no  greater  estate  than  for  three 
'^  lives  be  at  any  one  time  in  being  in  any  part  of  the  pre- 
^^mises;"  and  leases  for  ninety-nine  years  determinable  on 
lives  were  held  to  be  bad. 

[2146.]  In  regard  to  the  converse  case,  a  power  to  lease  for 
a  term  of  years  determinable  on  lives,  clearly  cannot  authorize 
the  creation  of  a  freehold  lease  for  lives,  or  in  other  words, 
an  interest  larger  than  that  specified  in  the  power. 

[2147.]  In  Evans  v.  Vanghan  (g)  it  does  not  appear  to 
have  been  contended  tliat  the  power  authorized  the  limi- 
tation of  a  freehold  interest;  and  if  a  possible,  it  would 
be  a  very  forced  construction,  to  read  the  words  so  as  to 
produce  that  effect:  the  power  authorized  leases  ^^  for  any 
term,  or  number  of  years,  not  exceeding  twenty-one  years 
from  the  making  thereof,  or  for  any  term  or  number  of 
'^  years  determinable  upon  one,  two,  or  three  life  or  lives,'' 
&c.,  **  so  as  the  estate,"  &c,  ^^  be  determinable  upon  the 
'^  death  of  one,  two,  or  three  person  or  persons,  and  be  not 
<^  to  continue  any  longer  than  for  the  lives  of  three  per- 
"  sons,"  &c. 


2. — Whether  a    Term  less  than  that  authorized  to  be  created 

can  be  limited. 

[2148.]  As  elsewhere  (1217)  appears,  the  general  rule  with 
reference  to  powers  is  what  seems  agreeable  to  common  sense, 
that  though  a  party  cannot  do  more  than  his  power  authorizes 
him  to  do,   he  may* do  less.      Any  cases  of   exception  must 


(/)  Roe  d.  Prideaux  Brune  v. 
PfideatiXj  10  East,  157;  see  Denne 
d.  Brune  v.  RawUtUj  10  East,  260; 


(2946). 

(Sr)  4  B.  &  C.  264. 


[2148] 
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depend  upon  peculiar  circumstances,  as  for  instance,  t&e  doc-    chap.  xth. 
trine  just  (2144)  discussed  upon  WhiUocKs  case.     The  distino-        ^^^'  ^' 
tion  between  a  lease  authorized  to  be  made  under  a  letter  of 
attorney  and  a  lease  authorized  to  be  made  under  a  power,  is 
marked  and  obvious  (1218). 

[2149.]  Formal  powers  of  leasing  as  to  terms  of  years,  more 
commonly  provide  in  express  words  for  the  case,  authorizing 
the  creation  of  leases  ^^  for  any  term  not  exceedirig  (A).twenty- 
'^  one  years,"  &c. 

[2150.]  In  Harris  v.  Bessie  (i)  it  was  laid  down  generally, 
that  under  a  power  to  lease  for  twenty-one  years,  a  lease  may 
be  made  for  a  less  term. 

[2151.3  And  in  another  case  in  Keble  {j)j  it  was  said  by  Jones 
and  Twisden^  that  on  the  Statute  of  Leases,  otherwise  than  for 
three  lives,  or  twenty-one  years,  a  lease  for  less  was  good. 

[2152.]  Where,  as  under  the  Statute  referred  to,  the  lease 
is  at  the  old  rent,  the  successor  or  remainder  man  obviously 
obtains  an  advantage,  by  the  authority  not  being  executed  to 
its  full  extent 

[2153.]  The  subject  was  discussed  in  a  recent  case  (A),  on 
a  comnion  power  of  leasing : — ^the  power  was  to  lease  at  rack 
rent  **  for  the  term  of  two  or  three  lives,  or  for  ninety- 
^  nine  or  any  other  number  of  years,  determinable  "  on  two 
or  three  lives,  "  or  for  the  term  of  twenty-one  years ;  "  and  a 
lease  of  a  &rm  for  fourteen  years  was  supported.  Lord  EUen" 
horough  \7ent  upon  the  general  principle,  that  a  man  may  do  less 
than  he  is  empowered  to  do — that  he  may  waive  a  portion  of  a 
benefit  conferred  on  him.      This  last  ground  may   not  indeed 


(4)  Sog.  4d6. 

(t)  1  Keb.  347. 

0*)  Briers  v.  Boultarij  3  Keb.  746 ; 


see  WUmer  ▼.  Kendrick  {69). 

(k)  Itherwood  v.  Oldknow^  3  M.  & 
S.  382 ;  see  (2154)  (2907). 

[2153] 
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CHAP.  xYii.  be  very  applicable  to  such  a  power.  BayUy^  J.,  may  be  thought 
^^^'  ^'  to  have  put  the  point  upon  a  more  correct  ground ;  he  observed 
that  he  did  not  find  from  the  arguments  that  it  ¥^as  ^^  pretended 
^'  that  any  advantages  would  be  likely  to  result  to  the  rever- 
^^  sioner  from  the  term  being  prolonged  to  the  full  extent  of  the 
<<  power.''  If  the  tenant  would  have  given  a  greater  rent  for 
a  twenty-one  years'  lease,  possibly  the  matter  might  have  been 
more  doubtful. 


3. —  Whether  the  Donee  can  reserve  to  himself^  or  allow  the  Lessee 
to  have  an  Option  to  determine  the  Lease, 

[2154.]  Without  reference  to  the  clause  of  re-entry  on  non- 
payment of  rent  or  breach  of  covenants,  a  lease  sometimes 
contains  a  provision  enabling  both  the  lessor  and  the  lessee,  or 
only  one  of  them,  to  determine  the  lease.  In  ancient  times, 
long  leases  were  not  unfrequently  made  voluntarily  by  way  of 
provision  for  children,  and  in  such  cases  a  clause  of  revocation 
was  usually  found  (Z).  At  common  law  a  chattel  lease  might  be 
determined  by  such  a  provision ;  between  freehold  and  chattel 
leases  there  were  some  distinctions  (m). 

[2155.]  Sir  E,  Sugden  lays  down  (n)  that  under  a  power  to 
lease  "  for  any  term  of  years  not  exceeding  twenty-one  years," 
the  donee  may  reserve  an  option  to  determine  the  lease ;  but 
otherwise  if  the  term  be  required  to  be  absolute^ — citing  the  Earl 
of  Cardigan  v.  Montagu  (o).  In  regard  to  the  cited  case,  a  pro- 
vision enabling  the  donee  at  any  time  during  his  life  to  revoke  on 
the  tender  of  one  shilling,  seems  to  have  been  inserted  in  the 
twenty-four  leases,  the  subject  of  that  suit;  of  these  leases, 
which  were  made  under  various  kinds  of  powers,  twenty-three 
were  avoided  on  other  grounds ;  and  this  being  the  only  objeo- 
tion  made  to  the  remaining  lease,  which  was  granted  under  a 


(0  See  7  T.  R.  714,  in  Doe  d. 
Wyndham  v.  Halcombe, 
(ot)  Co.  Litt  214^ 


(n)  694;  and  see  311;  and  see  1st 
ed.  501. 
(o)  Sug.  appx.  690. 

[2155] 
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power  to  lease  at  rack  rent,  the  Master  reported  that  the  lease     chap,  wiu 
was  good ;  and  the  question  does  not  appear  to  have  been  further        ^^^'  ^' 
agitated. 

[2156.]  Perhaps   the  point  cannot  be   considered  perfectly 
clear,  particularly  where  such  a  course  of  letting  is  not  according 
to  the  usage  of  the  country.     The  insertion  of  such  a  clause,  as 
rendering  the  interest  of  the  lessee  precarious,  seems  calculated 
to  lessen  the  rent  agreed  to  be  paid,  and  especially  where  the 
provision  is  in  the  general  terms  above  referred  to,  the  donee 
having  the  option  to  determine  the  lease,  not  at  stated  periods  or 
upon  giving  notice,  but  at  a  moment's  warning.     Should  the 
dause  be  considered  unauthorized,  it  might  be  difficult  in  many 
cases  to  treat  the  lease  good  and  the  clause  void  (1550).     If  the 
provision  be    at  all  admissible,   it  may  deserve   consideration 
whether  the  option  should  not  likewise  be  given  to  the  remainder 
man.     Of  course  a  general  power  of  revocation  could  never  in 
common  cases  find  its  way  into  a  beneficial  lease :  in  the  cited 
case  some  of  the  leases  were  beneficial  ones;  but  as  to  all  the 
leases,  the  lessee  was  a  trustee  for  the  donee  (2094),  a  circum- 
stance which  may  have  rendered  the  insertion  of  the  clause  in 
any  of  the  leases  of  less  consequence.     As  to  the  word  ^^  abso- 
^*  lute,"  it  would  appear  that  it  was  found  in  the  power  in  the 
principal  case ;  an  ^'  absolute  '*  term,  however,  as  there  referred 
to,  seems  in  opposition  to  a  term  determinable  with  lives ;  and 
perbaps  this  is  its  general  signification.     If  the  clause  can  be 
inserted  with  effect,  it  may  be  introduced,  it  seems,  in  chattel 
leases  determinable  on  Uves,  and  in  freehold  leases,  as  well  as  in 
leases  for  ordinary  terms  of  years  (2158). 

C2157.3  We  have  hitherto  considered  the  option  as  reserved 
on  the  part  of  the  landlord.  In  regard  to  the  converse  case, — 
in  Jones  d.  Cowper  v.  Vemey  (;?),  under  a  power  to  grant  build- 
ingr  leases  ^^  for  any  term  or  number  of  years  not  exceeding  sixty- 
*'  one  years," — ^it  was  considered  that  a  proviso  giving  the  lessee 


(p)  Willes,  169  5  see  Styles  v.  Cowper ,  3  Atk.  602. 

VOL.    n.  s  [2157] 
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the  option  to  quit  at  the  end  of  forty  years,  did  not  avoid  the 
lease,  tliough  it  was  viewed  as  a  circumstance  to  shew  that  the 
lease  could  scarcely  be  deemed  a  building  lease :  the  lease  was 
held  void  on  other  grounds,  so  that  the  point  did  not  call  for  a 
determination. 


[2158.]  In  Lowe  v.  Sioift  {q)^  the  power  was  to  lease  for  lives, 
or  years  not  exceeding  thirty-one  years  determinable  on  lives,  at 
the  best  rent,  and  with  usual  clauses^  &c  ;  and  it  seems  to  have 
been  considered  that  a  provision  enabling  the  tenant  to  surrender 
his  lease  would  not  be  authorized.  Tlie  tenant  for  life,  too, 
wished  an  option  to  determine  within  the  first  five  years  on 
giving  six  months'  notice ;  the  latter  provision  was  not  objected 
to ;  but  as  to  the  other,  it  was  said  that  the  lessee  would  throw 
up  the  lease  if  he  found  it  an  unprofitable  bargain  :  it  was  unne- 
cessary to  decide  either  point 


Term  whether 
absolute  or  de« 
terminable  on 
lives. 


4. — Some  Special  Cases  of  Powers. 

[21 59.]  In  Winter  v.  Loveday  (r)  under  a  power  to  lease,  "  if 
"  in  possession  for  one,  two,  or  three  lives,  or  for  the  term  of  thirty 
"  years^  or  for  any  other  number  or  term  of  years  determinable 
"  on  one,  two,  or  three  lives — or  in  reversion  for,"  &c.,  (like 
expressions  being  used,  two  lives  however  being  substituted  for 
the  three), — it  was  held  by  three  judges  against  one,  though  it 
was  unnecessary  to  decide  the  point,  that  the  words  "  or  for  the 
"  term  of  thirty  years"  in  each  branch  of  the  power  formed  a 
distinct  and  independent  clause;  and  that  consequently  a  lease 
for  an  absolute  term  of  thirty  years  in  possession,  or  in  reversion^ 
might  be  granted.  It  seems  singular  that  an  absolute  term  of 
thirty  years  should  have  been  fixed  both  for  the  leases  in  pos- 
session and  for  those  in  reversion ;  this  argument  was  ui^ed  by 
the  dissentient  judge.    An  attempt  too  seems  to  have  been  made 


iq)  2  Ball  &  B.  629 ;  see  Harnett 
V.  Yeilding,  2  S.  &  L.  549. 

(r)  1  Cora.  37,  1  Freem.  607,  1 
Lord  Ray.  267,  2  Salk,  637,  Cartli. 


427,  5  Mod.  244,  378,  12  Mod.  147, 
Holt,  414,  Comb.  371 ;  see  Lutwich 
V.  Piggot,  3  Mod.  268 ;  JRoe  v.  iVi- 
deatix  (2146). 
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to  confine  leases  in  reversion,  including  those  in  possession,  to     chap.  xvii. 
three  Uves  (2189).  ^^^-  ^' 

[2160.]  In  Commons  v.  Marshall  [s)  there  was  a  power  over  Term  of  years 
lands  in  Ireland^  to  lease  ^'  for  any  term  or  time  not  exceeding  whichever  may 
**  thirty-one  years,  or  three  lives,  to  commence  in  possession,  and    **^      longest. 
"  at  the  best  improved  rent;'*  a  lease  dated  the  4th  August^  1750, 
was  made  to  a  woman,  '^  her  heirs,  executors,  administrators,  and 
*^  assigns  (Q,  from  the  first  day  of  May  then  last,  for  the  lives  of 
**  (three  persons)  and  the  longest  liver  of  them,   or  for  thirty- 
*'  one  years,  to  commence  from  the  first  of  May  then  last  past, 
^^  which  should  last  longest,  from  thence  forth  next  ensuing  fully 
"  to  be  complete  and  ended;"  the  lives  all  being  in  existence, 
and  the  term  not  having  expired,  an  ejectment  was  brought  by 
the  remainder  man  to  set  aside  the  lease ;  but  on  a  special  ver- 
dict, the  lease  was,  by  the  Irish  Court  of  Exchequer^  adjudged  to 
be  good ;  and  on  a  writ  of  error,  the  Irish  Exchequer  CTiamher, 
with  some   di£ference  of  opinion,  affirmed  the  judgment;  and 
ultimately  the  decision  was  established  in  the  English  House  of 
Lordsy  on  the  opinion  of  the  judges. 

[2161.3  Fi'om  the  reasons  appearing  in  the  appeal  cases,  it 

is  to  be  inferred  that  the  lease  was  in  Ireland  considered  good  for 

the  lives,  and  bad  for  the  term,  the  latter  being  deemed  as  an 

excess  (1585)  of  the  interest  authorized;  the  *^or"  was  said  to 

be  construed    "and,"   the  term  being  treated  as  a  remainder 

expectant  upon  the  estate  for  lives.     One  argument  against  the 

lease  was  the  alleged  uncertainty, — whether  the  interest  was  a 

freehold  or  a  chattel  interest,  and  to  whom  the  property  would 

devolve.     On  the  other  hand  it  was  said,  "that  if  the  objection 

in  the  present  case  should  prevail,  it  was  thought  a  material 

aT^piment  at  the  bar  in  Ireland^  and  much  relied  upon  by  the 

"  bench   in  both  Courts  in  favour  of  the  defendant"  (claiming 

mider  the  lease),  "  that  the  precedent  would  destroy  great  part  of 

^  the   leasehold  property  in  that  Kingdom,  particularly  in  the 


4< 


(#)  6  B.  P.  C.  168,  8vo  ed.  (0  See  Atkinsm  v.  Bakvr^  4  T.  R.  229. 
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CHAP.  XVII.     ^<  northern  parts  of  it."     It  was  urged  that  an  estate  for  lives 
^^^'  ^'        was  the  primary  object  of  the  parties,  and  the  other  interest  a 
secondary  consideration. 

[2]  62.]  The  question  put  to  the  judges  was,  whether  the  lease 
"  can  be  supported  as  a  good  execution  of  the  power,"  &c.,  or 
^^  whether  such  lease  be  oibsoluiehf  void;"  and  the  judges  are  said 
to  have  given  it  '^as  their  unanimous  opinion  that  the  lease 
<*  might  be  supported  as  a  good  execution  of  the  power :"  it 
cannot    however    be   clearly   collected  from    Brown's   account 
whether  they  meant  to  the  full  extent     The  case  is  dted  by 
Lord  Mans/ield  in   the   Earl  of  Darlington  v.  PuUeney  (u),  as 
having  occurred  in  the  House  of  Lords  in  the  preceding  year ;  he 
says  that  ^'  according  to  the  opinion  of  the  judges   present  it 
**  was  a  good  execution  of  the  power  for  thirty-one  years^  and 
"  they  rejected  the  words,  three  lives."     It  is  observable,  how- 
ever, that  he  speaks  of  the  lease  as  having  been  for  thirty-one 
years  or  three  lives,  thus  reversing  the  order  of    the   words: 
perhaps  therefore  we  must  consider  that  the  judges  and  House  of 
Lords  here  agreed  with  the  view  apparently  taken  in  Ireland^ 
that  the  last  of  the  clauses  of  limitation  in  the  lease  was  to  be 
rejected. 

[2163.]  In  a  recent  case  (v)  which,  though  the  power  is  appa- 
rently somewhat  confused,  it  might  be  dii&cult  to  distinguish 
from  Commons  v.  Marshall^  both  the  limitations  were  held  to  be 
good.     The  case  was  this :— the  power,  in  a  settlement  of  lands 
in  Ireland^  was  to  make  leases  ^^  to  any  person  or  persons  what- 
"  soever,  for  any  term  or  terms  of  years  not  exceeding  thirty-one 
"  years,  or  for  one,  two,  or  three  lives,  or  for  any  term  of  years 
"  not  exceeding  thirty-one  years,  or  number  of  lives  not  exceed- 
"  ing  three  lives, — so  as  such  lease  or  any  leases  be  made  to  com- 
"  mence  in  possession  and  not  in  reversion,  or  at  a  day  to  come," 
and  not  without  impeachment  of  waste,  and  at  the  best  rent  with- 
out fine;  and  it  was  held  in  the  House  ofLords^  confirming  the 


(u)  1  Cowp.  268.  (»)  L(mg  v.  Rankin,  Sug.  appx.  4tli  ed.  676. 
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judgment  in  the  Courts  below,  that  a  lease  to  two  persons,  '^  their  chap.  xvii. 
"  heirs,  executors,  administrators  and  assigns,  from  the  first  day  ^^^'  ^' 
*^of  November  last  past,  for  and  during  the  natural  life  or  lives  of 
^^  (three  persons),  or  for  and  during  the  natural  life  of  the  survi- 
^^  vor,  or  longest  liver  of  them,  or  for  and  during  the  full  term 
^'and  space  of  thirty-one  years,  which  lives  or  term  of  years  shall 
^Mongest  continue," — was  good;  and  that  it  operated  ^*to  limit 
^^  the  premises  '*  to  the  lessees,  ^*  their  heirs,  executors,  and  admi- 
'^  nistrators,"  for  the  lives,  ^^and  in  case  all  the  three  persons 
^^  should  happen  to  die  within  the  period  of  thirty-one  years,  then 
^^for  the  remainder  of  a  term  ofthirty-'one  yearsj  to  commence  and 
*^  be  computed  from  the  date  of  the  indenture."  Leases  of  this 
kind  were  said  in  this  case  too  (2161)  to  be  very  common  in  Ire- 
landy  though  rarely  found  in  England  ;  and  in  the  construction  of 
the  power  it  was  held  to  be  proper  to  refer  to  the  general  usage 
of  the  country :  it  may  not  follow,  therefore,  as  of  course,  that  a 
like  construction  would  prevail  as  to  a  power  over  lands  gene- 
rally (tr),  or  at  least  in  places  where  the  lands  are  not  usually  so 
let 

[2164.]  In  O^Brien  v.  Grierson  (x)  a  point  seems  to  have 
arisen  as  to  the  creation,  under  an  informal  power,  of  a  lease  for  Covenants  for 
lives  renewable  for  ever  (y) ;  but  it  is  difficult  to  extract  from  the  nev^!^ 
case  any  material  light  on  the  subject  of  powers.  The  original 
settlor  seems  to  have  held  the  lands  under  a  similar  lease,  but  at  a 
lower  rent  than  that  agreed  upon.  The  power,  according  to  the 
report,  authorized  the  settlor  to  lease  ^^  for  any  number  of  years 
^^  or  lives  consistent  with  his  interest,"  at  the  best  rent  without 
fine. 

[2165.]  The  Attorney-General  v.  Moses  (z)  arose  under  a  pri-  Extent  of 
vate  Act  of  Parliament,  by  which  a  vicar,  with  the  consent  of  the  **""*' 
vestrymen  of  the  parish,  or  the  major  part  of  them,  was  empowered 


(w)  See  InBoeY.Prideaux  {2146)  \ 
see  Bacon,  ^'  Leases,"  £.  Rule  3. 
(x)  2  BaU  &  B.  ^3. 
(y)  Lawrenaon  T.  BuUer^  1  S.  &  L. 


13;  Higgiru  v.  Rosse,  3  Bli.  112. 

(z)  2  Mad.  Rep.  294 ;  see  the  Au. 
Gen.  V.  Wray^  Jacob,  307. 

[2165] 
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to  demise  certain  waste  ground,  which  another  Act  had  authorized 
a  bishop  to  grant  to  the  vicai*  and  his  successors,  as  an  endow- 
ment ;  the  leases  were  to  be  ^^  for  such  term  or  number  of  years, 
'^  at  and  under  such  rent,  reversions  [reservations]  or  paymente, 
^^  as  to  him  and  them  should  seem  meet,"  provided  the  rents  were 
the  highest  that  could  be  got  without  fine ;  leases  for  nine  hun- 
dred and  ninety-nine  or  one  thousand  years  (2134)  were  granted 
for  the  purpose  of  building ;  and  it  being,  it  seems,  admitted  that 
they  were  good  at  lato^  equity  refused,  after  the  lapse  of  a  cen- 
tury, to  set  them  aside^  though,  having  regard  to  the  recitals  and 
general  tenor  of  the  Act,  doubts  were  expressed  whether  the 
enacting  part  had  not  gone  beyond  tlie  meaning  of  the  Legisla- 
ture.   It  was  considered,  that  after  such  a  length  of  time,  it  must 
be  extremely  difficult  to  form  an  opinion  as  to  the  expediency  or 
inexpediency  of  the  mode  of  leasing  adopted.     Perhaps  it  may 
have  been  going  too  far  to  admit,  as  a  matter  of  course,  the  vaU- 
dity  of  the  leases  at  law  (374)  (2709).     As  argued,  the  transac- 
tion amounted  to  a  sort  of  alienation ;  and  in  £eict  in  some  of  the 
leases  it  was,  it  seems,  treated  as  such. 


[2166.]  In  Bowes  v.  The  East  London  Water-'Works  Company 
(2210),  under  a  power  vested  in  trustees  to  lease  ^^  for  any  term," 
at  the  best  rent,  &c., — a  lease  was  made  for  a  term  of  thirty-three 
years ;  no  objection  seems  to  have  been  made  on  account  of  the 
extent  of  the  term :  much  in  these  cases  must  depend  upon  the 
nature  of  the  property  and  of  the  lease. 


5. — Where  the  Power  is  to  Ltease  generally^  without  any 
expressions  as  to  the  Leases  being  ^^in  possesion" 
"  reversion,"  jfc.  ;  and  herein  a^  to  the  meaning  of  the 
words  "possession,"  "reversion,"  &c  (2167). 

«< Possession",      [2167.]  An   observation  or   two  may  be  prefixed  as  to  the 
&c.  '    meaning  of  the  words  "  possession,"  "  reversion,"  &c,  as  applied 

to  leases  (a). 


(a)  See  2  Pr.  Con.  144;  sec  also  I  275;  (2260). 
Bacon, "  Leases,"  N. ;  Sbepp.  Touch.  ' 
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[2168.]  A  lease  for  a  term  of  years  may,  as  is  well  known,  chap.  xyii. 
commence  either  in  pnBsejUi  or  in  futuro—eil}ieT  from  the  time  '^^^'  ^' 
of  the  making  of  the  lease,  or  from  a  future  day ;  and  as  to  alease 
hi  future  J  the  period  when  it  is  to  take  effect  in  possession  may 
be  a  time  certain,  as  under  a  lease  to  commence  from  Mickadmas 
next, — or  a  time  uncertain,  as  the  death  of  an  individual,  or  the 
determination  of  a  former  lease,  &c. 

[2169.]  K  there  be  no  prior  outstanding  interest  when  the 
tenn  commences,  the  lease  then  operates  strictly  upon  the  pos- 
gesflion — ^it  carries  with  it  the  right  to  the  actual  occupation  of 
the  lands ;  but  sometimes  there  is  a  prior  outstanding  interest,  so 
that  the  terms  run  on  together ;  and  in  such  a  case,  according  to 
our  old  books,  the  new  lease  was  considered  either  as  a  concurrent 
lease  of  the  reversion,  constituting  the  new  lessee  the  landlord  of 
the  old  lessee,  and  intitUng  the  new  lessee  to  tiie  rent  or  services 
imder  which  the  old  lessee  held, —  or  according  to  circumstances 
another  kind  of  concurrent  lease  intitling  the  new  lessee  to  no 
such  advantages,  and  leaving  the  old  reversion  in  the  lessor,  the 
new  lease  taking  effect,  it  seems,  for  any  substantial  purpose  only 
oa  the  determination  of  the  old  one. 

[2170.]  A  lease  for  life  must  be  viewed  in  a  different  light,  on 
account  of  the  rule  as  to  a  freehold  interest  not  commencing  m 
futaro. 

[2171.]  In  powers  to  lease  we  frequently  find  the  words 
"  possession,"  "  reversion,"  "  future  interest,"  &c  For  an 
explanation  of  these  words  a  reference  is  generally  made  to  the 
positions  of  HcU^  Lord  C.  J.,  in  Winter  v.  Loveday  (2159) ;  the  Ho/{*<  positions. 
positions,  though  not  necessary  to  the  decision,  were  to  the  fol- 
lowing effect : — he  laid  down  that  ^^  in  the  most  ample  sense  that 
^  h  said  to  be  a  lease  in  reversion  virfaich  hath  its  commencement 
'*  at  a  future  day,"  (that  is,  it  seems,  without  reference  to  the 
existence  of  any  prior  lease) ;  ^'  and  then  it  is  opposed  to  a  lease 
**  in  possession ;  for  every  lease  that  is  not  a  lease  in  possession, 
"  in  this  sense  is  said  to  be  a  lease  in  reversion." — Another 
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CHAP.  xTii.  instance  (2239)  he  put,  was  of  a  lease  to  commence  after  the  end 
*^^'  ^'  of  an  existing  lease. — He  further  stated  (2254)  as  to  a  lease  for 
life  in  reversion,  that  it  meant  a  concurrent  lease,  or,  in  other 
words,  a  present  lease  of  the  reversion. — He  also  observed  that 
the  words  ^^in  reversion"  might  have  ^^a  different  significatioii 
*^  in  the  same  conveyance,"  as  with  reference  to  leases  for  years, 
and  to  leases  for  life. — Perhaps  some  of  this  doctrine  must  be 
received  with  caution. 

■ 

Obscurity  of  the       [2172.]  After  these  remarks,  the  authorities  relating  to  the 

present  branch  of  the  subject  may  be  discussed.  The  cases  upon 
this  point,  as  well  as  upon  the  other  points  connected  with  it, 
are  involved  in  no  little  obscurity :  differences  have  been  taken 
according  as  the  property  has  or  has  not  been  in  lease  at  the 
time  of  the  creation  of  the  power;  distinctions  too  have  been 
made,  and  it  may  be  with  greater  reason,  according  as, — ^not 
merely  the  duration  of  the  term  of  each  particular  lease  to  be 
created  under  the  power  has  been  confined,  which  in  general  has 
been  the  case, — but  the  duration  of  all  the  co-existent  leases. 
We  must  keep  in  mind,  too,  that  leases  under  powers  requiring 
Old  rents.  the  old,  and  especially  a  nominal  rent,  to  be  reserved,  and  leases 
Rack  rent.         requiring  the  reservation  of  the  best  rent,  may,  in  many  cases, 

stand  upon  a  very  different  footing:  where  the  best  rent  is 
required  to  be  obtained,  it  seems  to  follow  almost  as  of  course,  in 
the  absence  of  special  circumstances,  that  it  should  be  calculated 
with  reference  to  an  early  enjoyment  of  the  estate,  and  not  with 
reference  to  its  enjoyment  at  a  distance  of  twenty  or  per- 
haps thirty  years  (2261.) 

[2173.]  It  might  be  somewhat  hazardous,  perhaps,  to  attempt 

to  extract  from  the  authorities  any  certain  rules,  at  least  upon 

The  authorities,  many  points ;  it  may  be  suificient  therefore  to  state  generally  the 

cases  and  dicta  upon  the  subject,  accompanying  the  statement 
with  occasional  observations. 

N^thIm{on's        [2^74.]    One  of  the   earliest  authorities  is  the   Marqttis  of 
case.  NorthamptarCs  case,  which  is  found,  with  some  differences,  in 
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Tarious  books  (&)•    Mr.  Powell  (c)  and  Sir  £•  Sugden  {d)  i^pear     chap^  xvii. 
to  consider  the  case  as  a  decision  that  where  a  reversion  (2199)        ^^-  ^* 
expectant  upon  a  prior  lease  is  settled,  a  power  to  lease  gene-  Settlement  of  a 
rally,  without  saying  any  thing  as  to  the  leases  being  in  posses^ 
sion  or  reversion   (e),  authorizes  the   creation  of  a  lease  to 
commence  at  the  determination  of  the  former  one,  and  not  merely 
a  concurrent  (2252)  lease.     The  case  seems  to  have  been  fre- 
quently cited  as  an  authority  for  the  above  position,  though 
perhaps  it  is  not  dear  that  there  was  any  decision.     The  power 
authorized  leases  at  the  old  rents,  and  the  circumstances  were 
peculiar. 

[2175.]  According  to  Dyer's  report  the  case  was  this : — there 
was  first  a  lease  by  a  husband  and  wife  of  the  wife's  land,  for 
twenty-one  years,  at  the  accustomed  rent,  this  lease  being  made, 
it  seems,  pursuant  to  the  Statute  of  Henry  (/)  ;  there  followed, 
three  years  afterwards,  a  private  Act  of  Parliament,  settling  <<  the 
<<  lands  in  lease  and  the  rent''  upon  the  husband  for  his  life,  with 
*' remainder  to  his  wife,"— that  is,  it  seems,  leaving  the  rever- 
sion in  her, — with  a  provision  ^'  that  all  leases  and  grants  thereof, 
'*  made  and  to  be  made  by  the  husband  by  indenture,  for  the  term 
"  of  three  lives^  or  one  life,  or  for  the  term  of  twenty-one  years  or 
^^  less,  reserving  the  accustomed  rent  to  him"  for  life,  and  then  to 
the  wife  and  her  heirs,  should  be  good;  the  husband,  after  eight 
years  of  the  old  lease  had  expired,  demised  the  land  for  twenty-one 
years,  to  commence  from  the  end  of  the  old  term,  reserving  the 
usual  rent ;  after  the  death  of  the  husband  and  wife  the  second  lease 
was  disputed ;  and  there  being  ^^  no  restraint  of  the  lease  in  rever- 
*'  sion,"  as  in  the  general  Act  of  Henry ^  ^^  it  seemed  to  Manwood  and 
^  Dyer**  that  the  lease  was  good ;  but  Motmson  was  of  a  different 
opinion,  and  this^  the  writer  of  the  marginal  notes  says,  '^  seems 


(h)  Dy.  357*,  3  Leon.  71 , 4  ih,  17  ; 
S.  C.  ciL  in  CoutUess  of  Sussex  v. 
Wroth,  1  Leon.  36,  3  ib,  132 ;  see  in 
EsMHs  T.  Ascough  (2244) ;  Vin.  "  Pow- 
ers," 408,  pi.  8,  from  Ro.  Ab. ;  see 
(2199). 


(c)  416. 
id)  584. 

(e)  See   Coventry  t.    Coventry^  in 
Sug.  586. 
(/)  32  H.  8,  c.  28. 

[2175] 


266 


POWERS   TO   I.EASE — OF  THE  TERM   WHICH   MAY  BE  LIMITED. 


CHAP.  XVI  [. 
SEC.  V. 


"  the  better  opinioiL"  The  reports  in  3  &  4  Lemuxrd  vary  mudi 
from  Dyer's^  and  especially  in  this,  that  both  the  leases  appear 
to  have  been  made  by  the  husband  under  the  power :  a  dkban  is 
imputed  to  Dyer^  that  ^^  the  words  are  general — omne$  dmit- 
^^  stones — and  therefore  not  to  be  restrained  into  special  leases, 
^'  sciL  to  leases  in  possession ;"  and  the  report  in  4  Leonard  con- 
cludes with  an  ^^  adjornatur."  The  dtatimis  in  Leonard  in  IJoie 
Countess  of  Sussex  and  WrotKs  case,  agree  more  with  Dyer;  in- 
deed, in  one  place  Dyei's  report  is  cited,  though  erroneously; 
and  a  distinction  is  taken  between  cases  where  there  is  a  lease 
existing  at  the  creation  of  the  power,  and  where  both  leases  are 
created  under  the  power.  Upon  the  whole,  it  seems  impossible 
to  place  much  reliance  upon  the  case. 


[2176.]  In  the  above  case  {g)  it  was  said  that  in  the  case  of 
one  Heydouj  such  a  private  Act  was  strictly  (2044)  constmed: 
it  was  enacted,  that  all  copies  for  three  lives^  granted  by  the 
Lord  Admiral,  of  the  lands  of  his  wife,  should  be  good;  the 
Admiral  granted  leases  [copies]  in  reversion  for  three  lives;  and 
it  was  holden,  that  the  grant  was  not  warranted  by  the  Statute. 
It  is  not  stated  whether  any  copyhold  interests  were  outstanding 
at  the  time  of  the  passing  of  the  Act. 


CountBu  of 
Sussex  y,  (Vrolh, 


[2177.]  A  subsequent  case,  in  which  it  would  seem  there  was 
at  the  date  of  the  creation  of  the  power  no  outstanding  lease, 
underwent  a  good  deal  of  discussion ;  the  case  referred  to  is  the 
Countess  of  Sussex  v.  fVrothf  which  appears,  though  with  some 
variance  as  to  the  facts,  in  a  great  number  of  books  (A).  The 
case  seems  to  establish  as  a  general  rule  this  principle, — ^that 
under  a  power  to  lease  for  a  certain  term,  the  leases  must  be 
granted  in  possession,  and  not  from  a  day  to  come.  Various 
grounds  for  the  doctrine  are  stated;  one  that  the  power  must 
have  meant  that  an  actual  lease  and  not  a  future  interesse  ter^ 


ig)  3  Leon.  72. 

(A)  Cro.  Eliz.  5,  3  Leon.  130,  4  ib. 
65,  1  ih,  35;  see  3  ib,  144;  S.  C. 
also  cit.  6  Rep.  33*,  in  Fitzwilliam's 


case,  Moo.  199,  in  M6un^y*t  case, 
ib.  494,  in  Lord  Buckhursfs  case; 
also  cit.  in  Evans  v.  Atcoftgh  (2244). 

[2177] 
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mtm,  or  an  interest  analogous  to  it  (2068),  should  be  created ;  chap.  xvii. 
anotlier,  that  the  power  in  the  particular  case  being  to  lease  at  ^^^'  ^' 
ike  old  rents  and  overreaching  a  jointure,  the  jointress  might 
otherwise  have  obtained  little  benefit  from  her  jointure ;  another, 
that  the  power  should  be  taken  strictly  (2044), — ^that  it  could  be 
but  once  executed  (2097),  though  the  meaning  of  this  expression 
may  not  be  dear ;  and  a  further  and  perhi^  more  decisive 
ground,  that  under  a  contrary  rule  leases  upon  leases  might 
indefinitely  (2252)  be  granted,  rendering  the  express  limitation 
of  a  term,  as  in  the  particular  instance  that  of  twenty-one  years, 
nugatory :  in  the  statement  of  this  hist  objection,  nothing  appears 
as  to  sudi  an  exercise  of  the  power  being  an  infringement  of  the 
laws  of  perpetuity  (t). 

[2178.]  In  regard  to  die  &ct8  of  the  case, — in  some  places  the 
lease  objected  to  is  spoken  of  as  a  mere  lease  for  the  full  term 
fi!om  a  day  to  come,  being  a  few  months  afterwards;  in  other 
places,  as  a  lease  from  the  expiration  of  a  former  lease  near  its 
end;  in  ether  places,  as  a  lease  from  a  day  to  come,  and  that 
before  the  expirad<m  of  the  existing  lease.  Where  the  sub- 
sistiog  lease  u  spoken  of,  it  is  generally  mentioned  as  having 
been  created  by  the  donee  of  the  power;  but  in  one  place  it  is 
stated  to  have  been  granted  by  a  former  owner  prior  to  the 
existence  of  the  power.  In  some  places  the  new  lease  is  ^oken 
of  as  having  been  granted  to  the  old  lessee.  The  power  it  seems 
was  to  make  ^^  a  lease  or  leases." 

[2179.]  In  such  cases,  and  even  where  a  power  expressly  Leases  in 

11  1       .  .1  1  ^  future — short 

requires  the  leases  to  be  m  possession,  there  seems  somewhat  of  period. 
strictness  in  annulling  a  lease  when  it  is  to  commence  in  a  very 
short  time;  and  one  of  the  judges  in  the  above  case  started 
some  doubts  upon  the  point :  however  it  might  have  been  diffi- 
cult to  draw  any  satisfactory  line. 

[2180.]  It  may  be  further  observed  that  where  a  term  is  to  be  Lives— limit. 

(t)  See  1  Sand.  Uses,  4tli  ed.  388;  I  ter  v.  Loveday  (2239);  Doe  v.  Heim 
Butler's  Feaine,  611 ;  Sug.  689;  Win- 1  (2139) ;  (2182)  (2267) ;  see  (1230). 

[2180] 
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made  deterininable  on  lives,  then,  since  the  lives  must  be  persons 
in  esse  (2264),  there  is  obviously  a  certain  limit  in  the  nature  of 
the  power ;  but  it  does  not  appear  that  any  distinction  has  in 
general  been  made  on  this  account. 

[2181.]  In  the  above  cases  the  expression  ^^  the  term  of 
^^  twenty-one  years,"  without  any  particular  limit,  appeared  m 
the  power. 

[2182.]  In  Harcmrt  v.  Pole  (j)  there  was  a  limit:  the  settle- 
ment provided  that  if  the  tenant  for  life,  the  settlor,  should  make 
any  demise  ^^  for  any  number  of  years  not  exceeding  the  number 
"of  ninety-nine  years,  from  the  time  of  the  making  of  suA 
"  demise^*  at  the  old  rent, — ^then  the  conusee  should  stand  seised, 
&C.  (103),  to  the  use  of  such  person,  &c.,  for  so  many  years, 
&C.,  and  according  to  such   conditions  and  covenants,  &c. ;  a 
lease  was  made,  dated  the  16th  March^  but  delivered  the  17th, 
whereby  the  premises  were  demised  "  from  the  day  of  maiing" 
the  lease  for  sixty  years  then  next  following ;  the  lease  was  con- 
sidered as  in  futtirOf. not  having  been  from  the  time  of  making, 
but  from  the  day  of  making  (A) ;  but  still  it  was  held  to  be  valid, 
it  being  said  that  a  lease  for  sixty  years,  to  commence  twenty 
years  afterwards  (2177),  would  have  been  good,  since  it  would 
not  have  exceeded  the  term  (7).     The  case  is  cited  as  a  decision 
by  Mr.  Powell  {m)  and  Sir  £.  Sugden  (n) ;  and  in  Andenm^ 
from  whose  report  the  above  statement  is  taken,  the  case  appeals 
as  a  decision,  though  with  some  difference  of  opinion  of  the 
judges.     In  Moore  (o)  the  following  short  account  of  the  case 
appears: — "34  Eliz.  [33  Eliz.j  in  Anderson\  in  the  Conmen 
"  Pleas — Harcourt  v.  Pole — power  and  uses  to  make  lease,  not 
"  exceeding  ninety-nine  years,  a  tempore  confectionis^ — a  die  cont- 
^^fectioniSf  not  good ; "  but  possibly  all  that  Moore  may  have  meant 


(J)  1  And.  273 ;  see  (2194). 

(k)  See  Harris  v.  Graham  (439). 

(/)  See  note  4  to  Co.  Litt.  43^ ;  and 
in  Read  and  Nash,  I  Leon.  147 ;  Wil- 
son V.  Sewell  (2092). 


(m)  573. 
(n)  687. 

(o)  733»  in  note  to  Stran^wayt  r* 
Newton, 
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was,  that  a  lease  for  the  full  term  of  ninety-nine  years  from  the     chap.  xvit. 
day  of  the  making,  would  have  been  bad.  ^^^'  ^* 

[2183.]  At  first  sight  there  seems  somewhat  of  refinement  in 
the  above  decision ;  but  as  the  power  was  to  lease  at  the  old 

rent,  a  lease  in  futuro  may  have  been  much  more  beneficial  to  Benefit  to  re. 

the  remainder  man.  '^'''^^'  "^*°- 


[2184.]  Shecomb  or  Slocomb  v.  Hawkins  (/?),  according  to 
Croh^s  report,  is  an  authority,  that  though  an  estate  be  in  lease 
at  the  date  of  the  settlement,  still  a  lease  to  commence  at  the 
end  of  the  first  lease,  cannot  be  made  under  a  general  power  to 
makes  leases  at  any  time  for  twenty-one  years;  but  according  to 
Yeherton  and  Brovmhw  (j),  both  the  leases  were  created  under 
the  power  (r), — and  as  to  part  of  the  land,  not  indeed  involved  in 
the  case,  there  was  a  mere  lease  in  futuro  (2187),  without  any 
prior  lease :  it  was  said  in  argument,  in  Opie  v.  Thamasius  (s), 
that  Crohis  report  was  not  warranted  by  "  the  record ;"  the  case 
too  seems  to  have  proceeded  very  much  on  the  Countess  of 
Sussea^s  case  (2177),  where,  as  we  have  seen,  there  appears  to 
have  been  no  lease  at  the  period  of  the  creation  of  the  power :  it 
seems  that  only  the  ancient  rent  was  required  to  be  reserved. 

[2185.]  In  Opie  v.  ThoTnasius  (a)  it  was  argued  that  "  in 
^'  a  B.,  Hil.  12  Car.  2.  Rot  1586,  Sir  Charks  Howard  leased 
^'  the  manor  of  Clum  for  a  year ;  and  after  settled  it  to  himself 
**  for  life,  with  divers  remainders, — with  power  that  any  one 
possessed  of  the  freehold  might  lease  for  three  lives  or  twenty- 
one  years;"  [and  then  it  seems  made  a  further  lease] ;  '^  here 
it  is  adjudged  in  C  B.  that  this  was  a  good  lease:"  from  a 
subsequent  passage  (&),  it  is  perhaps  to  be  inferred  that  the  name 
of  the  case  was  Perry  v.  White. 


cc 


cc 


ct 


(jf)  Cro.  Jac  318,  1  Brownl.  148, 
Yelr.  222;  see  Harris  t.  Graham 
(439). 

(^)  And  flee  tbe  Countess  o/Essex^s 
t,  cdt.  in  Yelr.  and  Brownl.  sup. 


(r)  See  Powell,  413,  Sug.  583,  n. 
is)  T.  Raym.  132. 
(a)  1  Keb.  911. 
lb)  912. 

m 
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CoDcurrent. 


[2186.]  A  case  with  a  name  somewhat  similar — Berry  and 
Miche — appears  elsewhere  (c) ;  it  being  said  to  have  been  then 
recently  adjudged  ^^  that  if  a  man  has  power  to  make  a  lease  for 
'*  years  where  there  is  another  lease  in  being, — there,  if  he 
makes  a  lease  to  commence  in  prtBsenti^  the  power  is  well  exe- 
cuted, and  the  second  lease  shall  continue  as  long  as  it  may, 
^^  taking  effect  in  possession  after  the  determination  of  the  first 
^^  lease :"  here  the  lease  was  a  concurrent  (2243)  one. 


C€ 


cc 


In  future— T%' 
version. 


[2187.]  In  Baynes  v.  Behen  (rf),  under  a  power  reserved  to  the 
settlor,  in  a  marriage  settlement  on  his  son,  &c.,  to  make  leases 
to  any  persons  for  one,  two,  or  three  lives,  or  for  twenty-one 
years,  reserving  the  ancient  rent, — ^a  lease  for  twenty-one  years,  to 
commence  after  the  deaths  of  two  persons  **  who  were  tenants 
"  for  lives,"  it  is  presumed  under  leases,  was  considered  bad. 
Sir  E,  Sugden  {e)  seems  to  consider  that  the  prior  leases  were  not 
in  existence  at  the  date  of  the  settlement ;  but  a  difference  of 
opinion  may  be  entertained  on  this  point  {/)•     One  objection 
may  have  been,  that  the  leases  were  strictly  in  futuro,  without 
reference  to  the  determination  of  the  former  leases  (2184)  (2190). 
In  fact,  the  power  was  held  to  be  void,  as  having  been  contained 
in  a  covenant  to  stand  seised. 


[2188.]  It  was  laid  down  by  Holt,  Lord  C.  J.,  in  Winttr  v. 
Loveday  (2159),  that  where  any  one  is  enabled  to  make  leases 
generally,  this  empowers  him  to  lease  only  in  possession. 


Coventry  v. 
Coventry, 


[2189.]  The  whole  subject  was  very  fiilly  discussed  in  the 
Earl  of  Coventry  v.  Lady  Coventry  {g\  where  the  early  authori- 
ties are  brought  together ;  we  have,  however,  a  very  imperfect 
account  of  what  fell  from  the  Court.  The  power  was  contained 
in  a  marriage  settlement,  the  estate  being  then,  it  seems,  under 
leases  for  ninety-nine  years,  determinable  on  three  lives;  the 


(c)  Hard.  412,  in  Edwardt  v.  Slater; 
see  Powell,  427,  cited  eiToneously. 

(d)  T.  Ray.  247. 
{e)  684,  n. 


(/)  Powell,  419. 

(^)  1   Com.  312;   see   Sug.  586; 
Powell,  418. 

[2189] 


POWEBS  TO   LEASE — OF  THE   TERM   WHICH   MAY   BE   LIMITED.  271 

power  authorized  every  person  seised  of  ^^the  freehold"  to  make     chap.  xtii. 

leases  of  any  part,  usually  letten  by  lease  for  lives  or  years,  "  for        ^^'  ^• 

^^  any  term, — not  exceeding  twenty-one  years, — or  determinable 

"  on  one,  two,  or  three  lives," — so  as  there  were  reserved  "  the 

^  accustomed  rent,  or  more,  or  as  much  as  can  be  reasonably  got 

*^  for  the  same/' — and  with  a  further  dause,  ^^  so  as  there  be  not  Limit  clause. 

^  [in]  any  part  of  the  premises  so  leased  at  any  one  time,  any 

^  more  or  greater  estate  or  estates  than  for  twenty-one  years,  or 

^^  for  three  lives,  or  for  any  number  of  years  determinable  on 

"  lives"  {k).     Under  this  power  the  Court  supported  leases  for 

terms  determinable  with  one  or   two  lives,   to   commence  on 

the  death  of  a  former  life,  the  premises  having  been  then  held 

for  a  term  detenninable  with  this  person's  life. 

[2190.]  The  precise  ground  of  the  decision  is  not  stated ;  but 
Sir  E.  Stiffden  (t)  inclines  to  refer  it  to  the  cited  clause  as  to  the 
limits  (2159)  of  the  leases  for  the  time  being  in  existence,  and 
diis  may  have  been  the  groimd.  The  observations  of  the  Chief 
Justice  (j)  appear  to  have  been  casual  ones,  made  during  one  of 
the  arguments;  and  the  judgment  seems  to  be  not  consistent 
with  them,  at  least  in  one  respect, — namely,  with  reference  to 
the  circumstance  that  the  new  leases  were  to  commence  simply 
on  the  death  of  the  existing  life,  and  not  on  the  determination  of 
the  old  leases  (2187)  (2193)  (2242).  The  doctrine  that  powers, 
general  in  their  terms,  and  embracing  lands  in  possession,  natu- 
rally refer  to  leases  in  possession,  appears  to  have  been  admitted. 

[2191.]  In  a  recent  case  (k)  there  was  a  devise  in  strict  set-  ^<f^  v.  Helm, 
tlement, — with  a  power  to  "  grant  demise  set  and  let"  the  pre- 
mises ^^  for  the  term  of  ninety -nine  years,  to  be  determined  on 
"  the  death  of  one,  two,  or  three  lives ;"  and  with  a  provision 
that  the  leases  should  be  as  good  as  if  the  fee  had  been  devised 
to  the  tenants  for  life,  &c ;  but  without  any  clause  of  limitation 


(A)  See  Roe  Y,  Prideaux  (2145) ; 

(2199);  (2240). 
(/)  585. 
O)  Sug.586. 


{k)  Doe  d.  Copleston  v.  Heim,  5 
M.  &  S.  40;  and  see  Doe  v.  Oxeti- 
hanij  at  the  end  of  the  case. 

[2191] 
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"  Demiae." 


like  that  in  Coventry  v.  Coventry :  nothing  is  said  in  the  report  as 
to  the  reservation  of  rent;  indeed  if  the  words  of  the  power  are 
correctly  stated,  it  appears  to  have  been  fnll  of  mistakes.    Under 
this  power  it  was  held  that  the  donees  were  confined  as  it  seems 
to  the  creation  of  leases  in  possession ;  and  that  at  all  events 
they  were  not  authorized  to  grant  leases  for  terms  determinable 
on  one  life,   to  commence  from  the  deaths  of  two  other  per- 
sons, who  were  it  seems  lives  in  antecedent  leases  for  terms  of 
years.     It  appears  to  have  been  considered  (?)   that  the  word 
^^  demise"  in  itself  imported  a  present  possession;  but  perhq)S 
even  if  the  word  "  grant"  had  been  omitted  in  the  power,  there 
is  no  great  force  in  this  argument 


Concurrent. 


Infitturo, 


[2192.]  Bayley,  J.,  laid  down  in  the  above  case,  that  ^^  if  there 
^^  is  no  circumstance  whence  it  can  be  inferred  tliat  he  [the 
^^  settlor]  intended  that  a  lease  in  reversion  should  be  made,  the 
'^  donee   of  the   power  can   only  make  leases   in   possession." 
He  further  observed,  that  '^  if  this  had  been  a  lease  for  ninety- 
^^  nine  years,  determinable  on  tiie  life  of  E.  H.j  to  commence 
^^  from  the  date  of  the  demise  or  its  execution,  it  might  have 
"  come  within  the  case  of  Coventry  v.  Coventry ;"  probably  there 
is  some  mistake  in  the  report  here,  since  the  leases  in  Coventry 
V.  Coventry  were  not  concurrent  leases.     It  is  added, — ^^  in  the 
"  county  [Z)ec<m]  where  this  land  lies  it  is  the  practice,  I  believe, 
^^  to  grant  the  lands  upon  leases  for  lives ;   and   suppose  the 
'^  tenant  for  life  would  be  warranted  according  to  this  practice 
"  in  adding  new  lives  to  a  svbsisting  lease,  yet  that  would  be  no 
^^  authority  in   the  present  case  for  granting  a  term  wbich  is 
^'  not  to  commence  in  prcBsenti ;  here  the  term  is  made  to  com- 
^^  mence  at  a  future  time,  viz.  from  the  expiration  of  two  lives: 
^^  the  lease  is  therefore  void."     There  can  be  no  doubt,  it  is 
presumed,  that  upon  a  surrender  of  the  old  lease  a  new  lease  for 
the  full  term  authorized  by  the  power  could  have  been  granted; 
and  it  may  be  thought  that  there  is  some  reason  upon  principle 
to  contend,  that  a  lease  in  reversion  or  in  fvJtwro^  which  having 


(/)  Sec  the  Countess  of  Sussex  v.  Wroth  (2177). 
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regard  to  the  existing  lease,  should  not  be  more  prejudicial  to  the     chap.  xvii. 

remainder  man  than  a  lease  granted  upon  a  surrender,  might  in        sec.  v. 

such  a  case  be  created.     It  was  argued  in  Coventry  v.  Coventry — 

where,  however,  the  terms  of  the  power  were  in  some  respects 

different — that  "  the  intent  of  this  power  seems  to  be  that  the 

*'  party  having  such  power  should  fill  up  the  lives  as  they  drop ; 

'^  and  if  he  had  done  this  upon  a  surrender  of  the  former  lease, 

*'  without  doubt  it  would  have  been  good :"  it  was  urged  that  the 

transaction  was  much  the  same  in  effect,  it  being  added  that 

^  it  would  be  unreasonable  that  the  prior  lessee  should  have  the 

"  power  to  defeat  the  execution  of  a  power  by  his  surrender- 

'^  ing  up  his  lease  or  not''     This  argument  might  apply  to  a 

variety  of  other  cases,  as  with  reference  to  concurrent  (2249) 

leases,  &c 

[2193,]  In  Doe  v.  Ueim  it  was  admitted  by  Giffordy  who  argued 
against  the  lease,  that  '^  in  some  cases  indeed  under  a  general 
"  power  to  demise,  a  lease  in  reversion  will  be  good, — as  if  the 
"estate  be  in  lease  at  the  time  of  granting  the  power,— or  if 
"  the  power  be,  so  as  there  be  not  at  any  one  time  a  greater 
"  estate  than  some  particular  estate  specified,  and  the  old  lease, 
"  and  the  reversionary  lease  together,  do  not  exceed  this  limit ; 
"  for  in  such  cases  there  is  evidence  of  an  intention  that  leases 
"  in  reversion  should  be  granted :  "  he  urged  further,  however, 
that  in  the  particular  case  the  lease  was  in  futuro,  and  not  in 
reversion — that  the  old  lives  might  outlive  the  old  term — and  Perpetuity, 
that  if  the  lease  were  good,  a  lease  to  commence  one  thousand 
years  hence  would  be  good.  Whether,  at  least  in  such  a  case, 
there  is  much  weight  to  be  attached  to  this  distinction  between 
leases  in  reversion  and  leases  in  fvturo^  may  be  doubted;  the 
point  was  agitated,  as  we  have  seen  (2190),  in  Coventry  v. 
Coventry^  and  there  the  leases,  though  in  futuro^  were  supported 
contrary,  it  seems,  to  the  original  impressions  of  the  Chief  Jus- 
tice.  As  to  its  following  from  the  allowance  of  leases  in  Juturoj 
to  conunence  on  the  deaths  of  existing  lives,  that  a  lease  to  com- 
mence a  thousand  years  hence  would  be  good,  it  may  be  observed 
that,  without  reference  to  any  question  as  to  the  laws  of  perpetuity 
(2177)  or  other  circumstances,  a  lease  for  ninety-nine  years 
determinable  with  lives,  that  is  of  persons  m  esse  (2264),  to  com- 
V0L.U.  T  [2193] 
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mence  a  thousand  years  hence,  would  of  course  be  nugatory.  In 
the  principal  case  it  may  possibly  have  been  considered,  that  if 
the  power  were  held  to  have  authorized  the  creation  of  rever- 
sionary or  future  leases,  a  term  determinable  on  three  lives 
might  have  been  added  to  an  existing  term.  It  does  not  clearly 
appear  whether  at  the  time  of  the  creation  of  the  power  the  estate 
was  in  lease  or  not 


In  future. 


[2194.]  In  Shaw  v.  Summers  (m),  leaseholds  were  assigned  to 
a  person  in  trust,  for  sale,  &c.,  by  way  of  securing  a  debt  to  a 
mortgagee,  with  a  trust  or  power  to  this  effect : — "  upon  the 
"further  trust,  that"  (the  trustee  and  the  mortgagee),  "their 
"  executors,  administrators,  or  assigns,  either  together  or  sepa- 
"  rately,"  should  until  sale  let  the  premises,  ^^  in  such  parts  and 
"  parcels,  manner  and  firm,  and  for  such  time  and  term  not  exceed- 
"  172^  tioenty-one  years,  and  determinable  with  the  "  original  term, 
as  they  should  think  proper;  and  it  appears  to  have  been  held 
that  a  lease,  dated  the  25th  December,  to  hold  for  eleven  years 
from  the  22d  July  then  next,  if  the  lessor's  estate  should  so  long 
continue,  was  bad.     The  lease  seems  to  have  been  made  by  an 
assign  of  the  mortgagee,  the  assign  having  the  legal  estate ;  but 
still  a  Court  of  law  appears  to  have  certified  that  the  lease  was 
bad.     A  prior  lease  was  in  existence,  subject,  however,  to  an 
agreement  for  its  cancellation.   The  case  was  altogether  a  peculiar 
one.    The  term  seems  not  to  have  exceeded  twenty-one  years  (n). 


6. —  Where  the  Power  is  to  create  Leases  "in  possession,"  and 
herein  (2219)  as  to  Leases  "  from  the  day  of  the 
"date,"  §-c.,  and  (2232)  as  to  other  matters  con- 
nected with  the  date. 

Sir  E,  Sugden  [2195.]  Sir  E.  Suffden  {o)  observes— though  from  the  mode  in 
re^mioTunder  ^'^^^^  ^^®  references  are  stated,  he  appears  to  leave  the  point  as 
a  power  to  lease  questionable — that  "it  seems  to  have  been  settkd  after  consider- 

"  able  doubt,  that  where  the  power  is  expressly  to  lease  in  posses- 


(m)  3  Moo.  196. 

(»)  See  Harcourt  v.  Pole  (2182); 


(2263). 
(ft)  683 ;  Powell,  420. 
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^sioUj  a  lease  in  reversion  cannot  be  granted,  although  the  estate  chap.  xvji. 
"is  in  lease  at  the  time  of  the  creation  of  the  power,  so  that  ^^^'  ^' 
"  unless  ^present  lease  can  be  granted  of  the  reversion,  the  power 
"  is  in  suspense  till  the  determination  of  the  first  lease."  This 
passage  appears  somewhat  obscure,  having  regard  to  the  usual 
acceptation  of  the  words  "  in  possession,"  and  "  in  reversion," 
and  to  the  context.  In  another  place  (p)  Sir  E.  Sugden  says,  ^^  a 
"power  to  grant  an  interest  in  possession  will  not,  of  course^ 
"authorize  a  grant  in  reversion," — ^referring  in  connexion  with 
this  passage  to  a  case  arising  on  it,  seems  a  lease  of  a  reversion, 
and  where  the  lease  was  held  void  at  law. 


manut. 


[2196.]  In  regard  to  the  principal  case  cited  by  Sir  jE.  Sugden  Ppy  v-  77»o. 
in  support  of  the  above  passage  {q) — ^which,  besides  a  question  on 
a  power,  involved  a  point  somewhat  similar  to  that  in  Symonds  v. 
Cudmore  (r) — it  would  appear  that  the  case  was  never  decided 
upon  either  point;  but  even  supposing  that  the  case  did  meet 
with  a  decision  upon  the  invalidity  of  the  lease  under  the  power, 
it  would,  it  is  apprehended,  be  in  vain  to  attempt  to  ascertain 
from  the  reports,  what  was  "settled"  by  the  case:  tlie  terms  of 
the  power — the  nature  of  the  settlement  at  large,  and  of  the 
leases — and  the  facts  generally,  i^pear  differently  in  tlie  various 
reports ;  the  accounts  of  the  dicta  of  the  judges  are>  perhaps,  as 
inconsistent;  in  short  the  reports  present  such  a  mass  of  dis- 
cordant materials,  that  it  may  be  considered  hopeless  to  extract 
mueh  light  from  the  case ;  some  information  may  possibly,  how- 
ever, be  obtained  from  it,  though  the  case  might,  in  some  respects, 
be  more  properly  classed  in  the  next  division,  since  there  can  be 
no  doubt,  it  seems,  that  the  power  was  not  confined,  as  is  to  be 
inferred  from  the  cited  passage,  to  leases  "  in  possession."  The 
doabi  would  appear  to  have  been,  whether  the  power  did  not 
aathorize  a  grant  in  possession  of  the  reversion  expectant  upon 


(jij  458. 

(?)  Opy  V.  Thomatius,  1  Sid.  260, 
1  Ler.  187,  T.  Raj.  132, 1  Keb.  778, 
910;  S.  C.  cit.  in  Symonds  v.  Cud- 

T  2  [2196] 


more^  4  Mod.  6,  Garth.  261,  1  Show. 
378. 
(r)  Sup, ;  3  Pr.  Con.  346,  &c. 
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the  existing  lease,  including  the  rent  and  services  arising  on  such 
lease,  or,  in  other  words,  the  grant  of  one  kind  of  concurrent 
leases  (2254).  Sir  E.  Sudden's  passage  may  be  so  read;  but  in 
order  to  be  understood,  the  technical  distinction  between  leases 
"  in  reversion,"  according  to  the  general  acceptation,  and  leases 
"  of  the  reversion,"  requires  to  be  more  pointedly  stated. 


Lease  of  the 
reversion. 


[2197.]  The  original  lease  would  seem  to  have  been  for  ninety- 
nine  years  determinable  with  three  lives. — The  power  was  to 
make  leases  "  for  one,  two,  or  three  lives,  or  twenty-one  years 
"in  possession" — or  (for  the  reports  as  before  noticed  vary) 
for  "  twenty-one  years,"  generally — or  "  for  ninety-nine  years, 
"or  three  lives  in   possession,   or  for  two   lives   in  possesion 
"and   one  in  reversion,  or  for  one  life  in  possession  and  two 
"in  reversion," — or  "for  one  life  or  twenty  years  in  possession 
"  or  reversion,  or  for  any  number  of  years  not  exceeding  three 
**  lives,  or  determinable  on  one,  two,  or  three  lives." — As  to  the 
new  lease,  too,  the  reports  are  as  inconsistent :  it  can  scarcely 
be  collected  whether  the  lease  was  a  freehold  lease— or  for  a  term 
absolute — or  for  a  term  determinable  on  a  life — or  whether  it 
was  to  commence  in  prcesenti  or  in  reversion.     It  would  seem  that 
when  it  was  created,   all  the  three  former  lives  were  living,  a 
fourth  life  being,  as  it  would  appear,  added. 

[2198.]  The  settlement  being  of  a  reversion,  the  question  was 
agitated,  whether  the  power  ought  not  to  be  taken  to  make  leases 
**  in  possession  in  prcBsenti  of  the  reversion."  It  was  urged,  that 
there  having  been  in  existence,  at  the  date  of  the  settlement,  a 
lease  depending  upon  three  lives,  the  tenant  for  life,  or  first 
tenant  for  life  would  otherwise,  probably,  have  had  no  opportu- 
nity of  exercising  the  power:  on  the  other  hand  it  was  ai^ed, 
that  an  actual  possession,  according  to  tiie  popular  accept- 
ation, was  meant,  and  not,  according  to  pleading,  a  possession  of 
a  reversion  (2203), 

[21 99.]  Kelynge^  Lord  C.  J.,  is  reported  to  have  "  inclined,  that 
"  the  lease  was  widiin  the  power;  for  the  settiement  being  only 
"  of  the  reversion,  9l present  lease  of  the  reversion  (2254)  is  within 
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"  the  same." — Wyndham  and  Twisden,  J.,  on  the  contrary,  accord-  chap.  xvii. 
ing  to  one  report,  held  "  that  the  settlement  being  of  a  reversion,  sec.  v. 
"  if  the  words  of  the  power  had  been  general  to  make  leases(2174), 
"a  lease  of  the  reversion,  or  a  lease  in  reversion,  had  been  within 
'^it;  but  the  power  here  being  expressly  to  make  leases  in 
^' possexsian^  this  lease  in  reversion  is  not  witliin  it;  and  they 
'^both  observed  the  particulars  of  the  power — to  make  leases 
^^for  two  lives  in  possession  and  one  in  reversion,  or  one  in 
^^ possession  and  two  in  reversion;  so  that  it  appeared  the 
^  whole  scope  and  intent  was  not  to  have  an  estate  above  three 
*' lives  in  being  at  one  time"  (2190).  The  dicta  of  Wyndliam 
elsewhere  are  scarcely  consistent  with  these  last  expressions. 
Thus  he  ^'  conceived  this  power  doth  warrant  the  lease  made  de- 
^^  terminable  on  the  fourth  life, — leases  in  possession  being  as 
*'  well  intended  ofXke  reversion  as  of  the  land  in  possession,  Dyer^ 
"357"  [the  Marquis  of  NortJiamptan's  case  (2174)]  "but  not 
"  in  reversion :"  and  again, — "  if  the  lease  be  in  esse  at  the  time 
"  ci  the  settlement,  a  lease  made  by  the  power,  to  commence 
*^  after  the  lease  in  being  is  determined,  is  good,  Di/er^  357  ;  there 
^^  is  a  difference  when  the  land  is  in  possession,  and  when  it  is  in 
lease  :"  and  again, — "had  the  words — in  possession — been  left 
out,  the  case  had  been  strong  against  the  plaintiff,"  [claiming 
against  the  lease],  "the  settlement  being  of  a  reversion  ;  but  such 
power  on  a  settlement  in  possession,  must  be  intended  also  in 
possession ;  and  Dyer,  357,  the  judges  agreed,  that  on  such 
general  power,  a  lease  infuturo  was  good,  the  thing  to  which 
this  power  is  annexed  being  a  reversion ;  and  there  is  great 
"  latitude  to  be  given  to  these  powers  (2044) ;  also  the  words — in 
"  possession— will  not  make  much  alteration." 

[2200.]  No  attempt  will  be  made  to  reconcile  these  various 
d^da  :  indeed  this  somewhat  tedious  account  of  so  loose  a  case, 
can  be  justified  only,  if  at  all,  by  the  circumstance  of  Sir  E, 
Suffden  Laving  founded  chiefly  upon  it  a  position  apparently  cal- 
culated, at  least  without  further  explanation,  to  occasion  some 
embarrassment 


[2200] 
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The  cases. 


[2202.]  In  Fox  v.  Piichwood  («),  which  arose  under  a  settle- 
ment of  lands  partly  in  possession^  and  partly  in  lease  for  lives, 
with  a  power  to  lease  for  three  lives,  or  twenty-one  years  in 
possession  at  the  ancient  rent, — it  was  considered  that  only  leases 
in  possession  could  be  granted  The  main  question  was  on 
another  point:  the  case  affords  litde  light  upon  die  subject  under 
consideration.  Sir  E*  Suffden  {t)  has  noticed  the  inaocuracy  of 
the  principle  apparently  deduced  by  Mr.  Powell  (u)  from  this 
case ;  not  that  it  is  very  easy  to  discover  to  what  extent  Mr. 
Powell  meant  to  go. 

[2203.]  In  the  obscurely  reported  case  of  ike  Marquis  of 
Antrim  and  the  Duke  of  Buckingham  (524),  there  was  a  power 
to  make  leases  for  three  lives  or  twenty-one  years  in  possesion, 
at  it  seems  the  old  rents,  there  being  it  would  appear  then  in 
existence  a  lease  for  a  life  ;  during  the  existence  of  this  life,  a 
lease  was  made  for  twentynme  years  from  the  date  of  the  lease; 
and  it  is  left  in  doubt  whether  the  lease  was  considered  good  or 
not :  it  was  alleged  to  be  in  possession  with  reference  to  the 
reversion.  (2198). 

[2204.]  In  Opie  v.  Thomasius  (v),  it  was  argued,  that  '^  in  the 

"  Chancery^  in case  there  was  good  opinion  that  power  to 

^'  make  leases  in  possession,  warrants  a  lease  made  by  H,  in 
^^ reversion  during  jointure:"  possibly  the  case  referred  to  may 
have  been  the  Duke  of  BuchinghanCs  case. 

[2205.]  In  a  loose  Anonymous  case  in  Freeman  (tr),  under  a 
power  to  lease  for  three  lives  or  twenty-one  years  in  possession^ — 
a  lease  for  three  lives,  the  estate  being  at  this  period  in  lease. 


(«)  Cro.  Jac.  347, 2  Buls.  216 ;  S.  C. 
as  Anon.  1  Ro.  Rep.  12 ;  Vin.  "  Pow- 
er," 467,  pi.  5,  from  Ro.  Ab. ;  see 
(1412). 


(0  585,  n. 
(tt)  425. 
(»)  1  Keb.  779. 
(w)  2  vol.  224. 
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was  considered  bad  at  law;  though  under  the  circumstances  there    chap.  xvii. 
was  relief  in  equity  (2948) :  for  what  term  the  estate  was  then        ^^^'  ^' 
in  lease,  or  whether  the  existing  lease  preceded  the  settlement, 
does  not  appear. 

[2206.]  The  case  of  Sands  v.  Ledger  (x)^  referred  to  by  Sir 
E.  Suffden  (y),  is,  like  most  of  the  cases  connected  with  diis 
subject,  too  imperfectly  reported  to  draw  from  it  any  safe  con- 
clusion ;  indeed  die  case  which  was  discussed  upon  the  pleadings 
went  off  upon  a  point  having  no  relation  to  powers.  The  &cts 
seem  to  have  been  these : — a  settlor  reserved  a  power  to  lease  for 
twenty-one  years  ^'  in  possession" — or  perhaps  ^^  in  possession, 
^'  not  in  reversion" — at  the  ancient  rent;  he  (iflerwards  leased  for 
twenty-one  years,  if  he  and  another  (in  the  report  it  is  not  said 
'^(HT  either")  should  so  long  live, — the  life  estate  of  the  settlor 
being  of  course  sufficient  to  support  this  lease,  if  it  depended  upon 
the  continuance  of  both  lives ;  he  then,  during,  it  seems,  the  con- 
tinuance of  the  above  lease,  made  a  further  lease,  to  commence,  it 
ispresnmed,  at  once,  so  as  to  be  concurrent  (2243)  with  the  other, 
though  this  does  not  clearly  appear ;  ^'and  Holtj  C.  J.,  held  that 
<<  by  this  [the  first]  lease  the  power  was  suspended  (3224)  for 
^  the  time  of  the  lease ;  but  that  being  expired,  he  inclined  that 
^  the  second  lease  was  good."  It  is  not  easy  to  understand  the 
meaning  of  this  passage.  It  appears  from  the  case  that  there 
may  be  a  difference  between  a  power  to  lease  for  twenty-one 
years  generally,  and  a  power  in  the  terms  above  referred  to. 


^2207.]  Whatever  may  be  the  case  with  respect  to  the  crea-  As  to  leases  in 
tion  of  leases  in  prcesentiy  of  the  reversion  or  concurrent  leases 
under  powers  to  lease  in  possession,  it  seems  clear  diat  leases  in 
reversion  or  infuturo  cannot  be  granted. 

[2208.]  Thus  in   Pollard  v.  Lady  Greenvill  (2950),  under  a 


(x)  2  Lord  Raym.  792.  {y)  583. 

[2208] 
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Right  to  lie* 
pasture. 


power  to  lease  for  three  lives  or  twenty-one  years  in  possession 
(at  it  seems  the  ancient  rents), — a  lease  dated  in  December  to 
commence  from  the  25th  March  then  next  for  tioeTtty-one  years^ 
was  considered  bad  at  law. 

[2209.]  So  in  Doe  d.  Allan  v.  Calvert  {z)  under  a  common  power 
to  lease  for  twelve  years  in  possession  and  not  in  reversion,  &e^  at 
the  best  rent  &c., — a  lease  was  made,  dated  the  29th  March^  1798» 
to  hold — ^as  to  the  tillage  ground,  from  the  13th  'Febrvary  then  last- 
as  to  the  pasture,  from  the  5th  April  then  next — and  as  to  the  resi- 
due, from  the  12th  May  then  ruext — ^for  twelve  years,  at  the  rent  of 
85/.,  pajrable  quarterly,  on  the  10th  Jw/y,  the  10th  October^  the 
10th  January,  and  the  10th  April, — this  mode  of  leasing  being, 
it  seems,  according  to  the  custom  of  the  country;  and  the  lease 
was  held  to  be  void  as  a  lease  in  reversion  or  fvJbwro.     The  lease 
was  in  fact  made  to  the  occupier  of  the  land,  who  was  a  tenant 
from  year  to  year  to  the  donee  of  the  power,  and  who  had  held 
from  year  to  year  under  a  prior  tenant  for  life,  and  under  the 
creator  of  the  power, — the  tenancy,  or  at  least  the  right  to  occupy, 
determining,  it  seems,  at  the  above  respective  periods :  it  does 
not  appear  what  rent  he    paid,    or  whether  any   attempt  was 
made  to  obtain  relief  in  equity  (2947).     It  may  perhaps  deserve 
consideration,  how  the  rent  should  be  reserved  (2334)   under  a 
demise  of  this  kind,  commencing  at  different  days.     Sir  E*  Sugden 
lays  down  (a)  that  ^'  where  a  tenancy  from  year  to  year  has 
^^  expired,  a  lease  in  possession  may  be  duly  granted,  although 
^<  the  old  tenant  has  a  right  to  depasture  the  meadow,  &c,  till 
"  a  future  day:"  with  respect  to  these  various  periods  of  entry 
upon  different  kinds  of  land,  the  question  as  to  an  expiration 
of  the  tenancy,  and  the  question  as  to  the  period  when  a  notice 
to  quit  must  be  given,  may  be  distinct 


[2210.]  In  a  recent  case  (b)  under  a  trust  or  power  to  lease  in 
possession  and  not  in  reversion,  at  the  best  rent, — a  lease  dated 
the  20th  December  from  Christmas  next,  was  held  bad  in  equity, 


(z)  2  East,  375. 
(«)  694. 


(b)  Bowes  V.  East  London  Water 
IVorks  Co,  3  Mad.  R.  375,  .lacob,  334. 
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as  being  in  reversion  or fiituro  ;  the  trustees  had  the  legal  estate,     chap.  xvii. 
so  that  the  lease  was  good  at  law.  ^^^-  ^- 


[221 10  We  may  perhaps  not  improperly  here  notice  a  case  (c),  Covenant  to 
where,  under  a  common  power  of  leasing  for  twenty-one  years  at        ^' 
rack  rent,  the  donee  of  the  power,  on  granting  a  lease  to  the  fiill 
extent  of  the  power,  agreed  every  year  to  renew  (2962)  the  term 
at  the  original  rent,  &c.,  in  order  to  indemnify  the  tenant  for  a 
considerable  expenditure  in  repairs ;  it  does  not  clearly  appear 
that  the  tenant  bound  himself  to  accept  a  new  lease.     There  was 
in  &ct  no  renewal,  and  the  question  raised  was  simply  this, — 
whether  the  insertion  of  the  covenant  in  the  lease  (1521)  ren- 
dered the  demise  invalid;  and  it  was  held  that  it  did  not.     The 
object  which  the  parties  had  in  view  certainly  appears  to  have 
been  irregular ;  the  proper  mode,  it  seems,  would  have  been  the 
reservation  originally  of  a  less  rent ;  had  a  renewed  lease  been 
granted  at  the  original  rent  it  would  probably  have  been  bad,  as 
not  reserving  the  best  rent  (2289).     No  objection  was  made  to 
the  lease  on  account  of  the  heavy  expenditure  (2287) ;  the  rent 
was  found  to  be  the  best     The  covenant  for  renewal  did  not 
profess  to  bind  the  remainder  man  (2076). 

[2212.]  In  Roe  v.  Prideaux  (2145)  (2946)  it  was  argued  that  "Actual  pos- 
a  lease  in  reversion  could  not  be  granted,  on  account  of  the  ■*^°°* 
power  authorizing  the  tenants  for  life,  and  persons  intitled  to 
the  '*  freehold,"  when  "  in  the  actual  possession,"  to  lease  the 
premises  whereof  they  should  be  ^^  in  the  actual  possession," 
&C. :  these  words  would  appear  however  to  be  in  themselves  not 
at  all  conclusive  (420). 

[2213.]  In  Goodtitle  v.  Fvnucan(d),  Lord  Mansfield  seems  to  Tenancies  out 
have  considered,  with  reference  to  a  power  to  grant  leases  in  °^  '***  interest. 


(r)  Doe  d.  Sir  H  //.  Bmidey  v.   I      (<i)  2  Doug.  5(J6. 
BeUisany  12  East,  305.  I 

[2213] 


282 


POWERS  TO   LEASE — OF   THE   TERM   WHICH   MAY  BE  LIMITED. 


CHAP.  XVII. 
SEC.  V. 


Surrender  of 
prior  interests* 


posaession,  that  though  there  are  outstanding  tenancies,  still  if 
these  tenancies  arise  merely  out  of  the  life  interest^  without 
being  such  as  to  bind  the  remainder  man  (2965),  they  present 
no  obstacle  to  the  execution  of  the  power :  we  should  perhaps  be 
cautious  in  adopting  this  idea,  which  appears  not  to  have  been 
necessary  to  the  decision. 

[2214.]  If  the  tenancies  are  duly  surrendered  and  put  an  end 
to,  they  can  of  course  form  no  impediment  to  the  making  of  die 
lease  (e) ;  what  acts  are  sufficient  for  the  purpose  may  in  some 
cases  be  doubtful  (f), 

[2215.]  In  Campbell  y.  Leadi  (2941),  it  would  seem  that  the 
new  lease  was  granted  to  one  of  the  old  lessees  in  trust  for  both 
of  them,  so  that  in  equity  there  may  have  been  a  virtual  sur- 
render ;  whether  ^^  equity  would  relieve  against  the  want  of  a 
^^  surrender  "  of  some  kind  or  other  (^),  may  it  seems  be  at  least 
questionable :  the  old  lease  in  Campbell  v.  Leach  was  not  granted 
'^  under  the  power ;  "  however,  this  seems  immaterial 


Lease  infu' 
turo  to  old 
lessee — union* 


[2216.]  The  subject  of  an  implied  surrender  of  an  old  lease 
by  the  acceptance  of  a  new  one,  was  a  good  deal  discussed  in 
Roe  d.  the  Earl  of  Berkeley  v.  the  Archbishop  of  York  (A) ;  the 
new  lease  viewed  as  an  appointment  being  void,  it  was  held  that 
the  old  lease  remained  in  force  (£).  If  in  such  a  case  the  old 
lease  should  be  considered  as  surrendered  at  law,  it  might  deserve 
consideration  whether  equity  would  not  interfere  {j). 

[2217.]  Where  a  power  is  confined  to  leases  in  possession, 
and  a  lease  is  granted  to  an  old  lessee  to  commence  from  the 
determination  of  the  former  lease,  and  for  a  term  not  exceeding 


{e)  Goodtitle  v.  Funucan,  2  Doug. 
566. 

(/)  See  S.  C. ;  Harnett  r.  Yeilding, 
2  S.  &  L.  549 ;  the  notes  to  Thunhy 
V.  Plants  1  Saiind.  Rep.  236S  5th  ed.; 
and  Sug.  373, 374. 


{g)  Sug.  593. 
(A)  6  East,  86. 

(i)  See  Doe  r.  Lloyd^  3  Esp.  78; 
Wright  V.  Sitdthy  5  Esp.  203 ;  (2256). 
{j)  See  Doe  v.  Lloydy  sup. 
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with  the  existing  one  the  term  authorized,  though  the  rent,    chap.  xvii. 
coYenants,  conditions,  &c.,  should  be  precisely  the  same  in  each        ^^'  ^- 
lease,  and  though  they  should  be  conformable  to  the  power,  it 
might  be  difficult  if  not  impossible  to  support  the  last  lease — to 
consider  in  £Bict  the  two  leases  as  incorporated  into  one. 

[2216.]  The  p<Hnt  was  adverted  to  in  Doe  d.  PuJteney  v.  Lady 
Cavan  {k) ;  but  independent  of  other  objections,  the  rent  re- 
quired by  the  power  was  not  reserved. 


[2219.]  In  considering  the  question,  whether  a  term  actually  <<Day  of  tlie 
commences  in  possession  or  in  futuro^  it  has  been  a  very  disputed  • 

point  whetlier  the  word  ^^from,"  when  accompanied  with  the 
word  ^'  day,"  is  to  be  deemed  to  include  the  day  or  to  exclude  it 
Thus  as  to  a  lease  to  commence  ^^  from  the  day  of  the  date  " 
thereof,  if  the  lease  is  to  commence  on  the  morrow — thus  exclud- 
ing the  day  of  the  date — it  has  more  commonly  been  considered 
a  lease  in  futuro :  if,  on  the  contrary,  the  lease  is  to  commence 
on  the  day  of  its  date — thus  including  the  day — it  has  of  course 
been  considered  a  lease  in  possession. 

[2220.]  Lord  Cohfs  Commentary  on  Littleton  (a)  and  the  Old  authorities. 
notes,  refer  to  the  old  learning  upon  the  subject,  according  as  the 
words  were — "from  the  day  of  the  date"— "from  the  date" — 
from  the  day  of  the  making" — "from  the  making" — "from 
henceforth  " — *^  from  and  after  "  (J),  &c  ; — or  according  as 
nothing  in  particular  was  said,  or  as  there  was  an  impossible 
date, — distinctions  being  taken  sometimes  where  the  words  were 
used  in  point  of  computation,  and  where  in  point  of  interest. 


(( 

« 


(A)  6  T.  IL  567,  6  B.  P.  C.  175, 
8to  ed.,  Siig.  594 ;  see  Lady  Cavan 
v.  PuUeney,  2  Yes.  ja.  544,  3  ih.  384 ; 
P^lieney  v.  Warren^  6  Ves.  73;  see 
Maehd  v.  Ihmton  (2070). 


(a)  46*';  see  ih,  6»,  7»;  and  see 
45S  and  note  (1);  Viner,  "Time,*' 
266. 

(6)  See  Walker  y.  Harris^  1  Anst. 
I  245. 

[2220] 
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Pugh  V.  the 
Dwceof  Leeds* 


.»» 


"  With' 

«*  within,"  &c. 


[2221.]  As    to   the   modern   doctrine,  Ptiffh  v.  the  Duke  of 
Leeds  (c)  is  the  leading  case :— there,  under  a  power  to  lease 
for  twenty-one  years  in  possession,  and  not  in  reversion,  &c.,  at 
the  best  rent, — a  lease  reciting  the  power  was  made  to  hold 
'<  from  the  day  of  the  date,''  &c. ;  and  the  lease  was  supported 
after  a  very  full  and  elaborate  review  by  Lord  Mansfield  of  the 
various  authorities,  which  he  considered  to  be  wholly  irrecon- 
cileable.     He  summed  up  in  these  words : — "  To  conclude,  the 
"  ground  of  the  opinion  and  judgment  which  I  now  deliver,  is, — 
"  that  *  from'  may,  in  the  vulgar  use,  and  even  in  the  strictest 
^'  propriety  of  language,  mean  either  inclusive  or  exclusive;  that 
^'  the  parties  necessarily  understood  and  used  it  in  that  sense, 
*'  which  made  their  deed  effectual ;  that  Courts  of  justice  are  to 
'^  construe  the  words  of  parties  so  as  to  effectuate  their  deeds, 
"  and  not  to  destroy,  more  especially  where  the  words  themselves 
^^  abstractedly  may  admit  of  either  meaning."     He  laid  down 
that  if  the  word  "  inclusive,"   had  been  added   to   the  word 
"  from,"  there  could  have  been  no  doubt  upon  the  subject ;  and 
he  considered  the  word  to  be  as  clearly  implied  as  if  it  had  been 
inserted :  the  difficulty  he  felt  was  in  getting  rid  of  the  cases. 
The  authorities  entered  into  by  Lord  Mansfield  were  of  various 
characters, — as  on  the  Statute  of  Inrolments, — bills  of  exchange,— 
life  policies, — contracts  with  reference  to  the  usury  laws,  &c., — 
and  on  the  words  "  with,"  "  within,"  &c.,  as  well  as  on  the  word 
"from:"   some  of  his   observations  may  perhaps   be   open  to 
remark ;  but  the  principle  of  the  decision  has  evidently  "  much 
"  good  sense  for  its  basis  "  (d). 


[2222.]  We  have  seen  that  the  power  was  recited  in  the  lease; 
but  though  the  circumstance  was  remarked,  the  decision  did  not 
proceed  upon  this,  but  upon  general  principles :  indeed  when  it  is 
once  ascertained  that  a  lease  has  been  meant  to  be  made  in  pur- 
suance of  a  power  (1616),  the  power  may  be  considered  as  vir- 
tually recited.  The  circumstance  of  a  lease  being  granted  in 
futuro^  contrary  to  the  tenor  of  a  power,  might  indeed  be  urged 
as  a  reason  to  shew  that  the  power  was  not  in  contemplation. 


(c)  2  Cowp.  714. 


((Q  Sug.  591. 
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[2223.]  The  case  of  Pugh  v.  The  Dvhe  ofLieeds  seems  to  have 
been  always  since  acted  on,  notwithstanding  it  is  said  (e)  to  have 
been  received  unfavourably  in  Westminster  Hatty  probably  as 
tending  to  unsettle  points  considered  as  established.  Mr.  Powett 
has  animadverted  at  great  length  (f)  upon  the  case. 


CHAP.  XVII. 
SEC.  V. 


cases. 


[2224.]  There  were  several  preceding  modem  cases  of  a  con-  Prior  modem 
trary  description;  as  Denn  d.  Warren  v.  Feamside  {g)y  where, 
imder  a  power  to  lease  for  twenty-one  years,  or  for  three  lives  in 
possession  and  not  in  reversion,  at,  it  seems,  the  old  rent, — a  lease 
for  three  lives  to  hold  "  from  the  day  of  the  date"  thereof,  was 
held  bad  as  infutwro;  Doe  A.  Bayntway.  Watton  (A),  where  under 
a  power  to  lease  for  twenty-one  years,  or  for  any  term  deter- 
muiable  on  three  lives  ^^  in  possession  and  not  in  reversion," — a 
lease  for  ninety-nine  years  determinable  with  three  lives  "from 
'^  the  day  of  the  date"  was  held  bad,  the  Court  thinking  that 
it  was  borne  down  by  the  authorities,  but  being  willing  to  open 
the  question  if  the  authorities  should  prove  contradictory :  the 
point  too  had  been  adverted  to  in  Freeman  d.  Vernon  v.  West  (i), 
which  arose  on  a  freehold  lease  granted  by  a  Dean  and  Chapter 
to  hold  ^^  from  the  day  of  the  date,"  the  efficient  part  of  the 
assurance — livery — being  made,  however,  though  by  attorney  (y), 
several  months  afterwards. 

[2225.]  LfOrd  Mansfield^  tiiough  he  concurred  in  several  cases 
contrary  to  the  ultimate  decision  in  Ptigh  v.  the  Duke  of  Leeds^ 
had  always  expressed  himself  averse  to  the  doctrine,  considering, 
however,  the  point  concluded  by  authority,  and  particularly  by 
a  much  agitated  case  (k)  which  had  occurred  in  the  Exchequer  : 


(e)  See  Sndth  v.  Lord  Jersey  (2376). 

(/)  433,  &CC. 

(y)  1  Seij.  Wils.  176. 

(A)  1  Cowp.  189;  and  see  Hotley 
T.  Scott  (2314);  Doe  d.  Gearing  v. 
Shemtan^  cited  in  Pugh  v.  the  Duke  of 
Leeds  (2221). 

(i)  2    Serj.  Wils.  165;   see   S.  C. 


cited  in  Doe  v.  Watton,  sup. ;  and  in 
Pugh  V.  the  Duke  of  Leeds,  sup* 

Cj)  See  Roe  d.  Heale  v.  Rathleighy 
3  B.  &  A.  156. 

(k)  Att,  Gen.  v.  Countess  of  Port- 
land, cit.  in  Doe  v.  Watton,  sup. ;  and 
in  Pugh  y.  the  Duke  of  Leeds,  sup. ; 
see  Powell*  442. 

[2225] 
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this  case  arose  upon  the  Civil  List  Act  (I),  which  avoids  leases, 
unless  made  to  commence  ''  from  the  date  or  making ;''  and  the 
particular  lease  supposed  to  have  been  held  invalid,  had  been 
made  ^^firom  the  day  of  the  date  or  making;"  upon  enquiry, 
however,  it  speared  that  there  had  been  a  difference  of  opinion 
among  the  judges,  and  that  upon  a  reference  to  all  the  forms  of 
leases  granted  since  the  passing  of  the  Act  under  the  eye  of  the 
law  officers  of  the  Crown,  about  half  of  them  had  been  granted 
in  the  words  of  the  Act,  and  the  remaining  half  as  in  the  existing 
lease :  Lord  Monoid  considered  this  variation  in  the  form  as 
shewing  that  the  expressions  were  treated  as  equivalent  Perhaps 
in  £Eivonr  of  the  intention,  the  words  might  have  been  fieurly  read 
<^  from  the  day  of  the  date,  or  [from  the]  making,"  the  latter  words 
being  held  as  explanatory  of  the  former,  just  as  if  the  words  had 
been  ^^  from  the  day  of  the  date,  that  is  from  the  making." 


Fraction  of  a 
day. 


Presumption. 


Days  of  the 
reservation  of 
the  rent. 


[2226.]  Another  ground  s<»netimes  relied  on  (m)  in  support  of 
the  judgment  in  Puffh  v.  the  Duke  ofljeeds,  is,  that  for  many  pur- 
poses there  is  no  fraction  of  a  day ;  and  that  therefore,  as  it  seemi, 
a  lease  commencing  at  the  first  moment  of  the  morrow,  may  be 
said  to  commence  at  the  last  moment  of  the  present  day;  and 
thus  the  lease  may  be  said  to  commence  on  the  present  day. 

[2227.]  In  some  cases  too  it  ntight  perhaps  be  presumed  that 
a  lease  was  executed  at  the  last  moment  of  the  day  of  its  date  (»)• 

[2228.]  In  considering  these  cases,  no  reference  appeals  to 
have  been  made  to  the  mode  of  the  reservation  of  the  rent.  We 
may  suppose  a  lease  dated  and  made  on  the  24th  June^  to  hold 
"  from  the  day  of  the  date  hereof"  for  twenty-one  years,  with  a 
reservation  of  the  rent  on  the  25th  December  and  the  24th  Jtme^ 
If  the  lease  is  to  be  considered  as  commencing  on  the  24th  Jttne, 
it  would  end,  it  seems,  on  the  23d  of  June,  and  the  form  of  the 


(/)  1  Anne,  S.  1,  c.  7,  s.  56. 
(m)  See  Rex  ▼.  the  Inhah.  of  Gam- 
lingay  (2229) ;  and  see  the  principal 


case ;  and  see  in  Doe  v.  WaUon  (2234). 
(n)   See  in  Pugh  v.   the  Duke  of 
Leeds(222l). 

[2228] 
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reservation  of  the  rent  might  be  open  to  objection :  the  form  may     chap.  xvu. 

be  urged  as  shewing  that  the  word  "  from"  was,  in  feet,  in-        ®^^'  ^* 

tended  to  be  exclusive.    The  wording  of  the  covenants  too,  may, 

m  some  instances,  have  weight    In  these  cases  it  may  be  neces* 

sary  to  consider  how  fer  the  lease  can  be  supported  under  the 

aUeged  doctrine  as  to  fractions,  or  under  any  presumptions  as  to 

the  particular  period  of  its  executi<m,  or  under  some  other  view. 

[2229.]  In  the  King  v.  the  Inhabitants  of  Gandingay  (o),  which   Later  cases. 
arose  upon  the  description  in  an  indictment  of  a  road  ^^  leading 
"from  A.  to  B.,"  the  word  "  to,"  as  well  as  the  word  <'from"  was  "  From"— 

"  to.'* 

eonsidered  exclusive,  although  in  one  part  of  the  indictment  the 
road  was  spoken  of  as  being  in  B.  Lord  Kenyan  referred  the 
decision  of  Pugh  v.  iJie  Duke  of  Leeds  to  the  circumstance  above 
referred  to,  as  to  there  being  no  fraction  of  a  day  (2226) ;  and 
Athurst^  J.,  considered  that  in  an  indictment  more  strictness  was 
required  than  in  a  contract  or  conveyance. 

[2230.]  The  above  case  on  the  indictment  was  cited  without  <*  Until,"  &c. 
diapprobation  in  the  Kirig  v.  Stevens  (/?),  where  the  word  "  until" 
occurred;  but  in  a  recent  case  (q)  Lord  Tenterden  expressed 
some  doubts  as  to  the  correctness  of  the  decision,  considering 
that  the  words  ^'  from"  and  '^  to"  might  be  deemed  exclusive 
or  inclusive,  according  to  circumstances. 

[223L]  In  ex  parte  Fallon  (r),  which  arose  on  a  question  aGLto 
the  time  of  the  inrolment  of  a  memorial  under  the  Annuity  Act, 
BuUeTy  J.,  laid  down  as  the  principle  of  Pugh  v.  the  Duke  of 
Lee^Uj  that  the  time  was  exclusive  or  inclusive,  as  would  best 
effectuate  the  intention. 


[2232.]  Cases  have  occurred  where  leases,  though  upon  th^ 


(o)  .3  T.  R.  513. 
(/»)  5  East,  244. 

(j)  IZexT.  JTn^A^TB.  &a413; 
WOeh  T.  Fishery  8  Taunt  338,  2 


Moore,  378. 

if)  6  T.  R.  283 ;  see  in  Doe  v.  Day 
(2233) ;  and  see  Doe  v.  Wilson^  5  B. 
&  A.  363. 

[2232] 
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CHAP.  XVII.     face  of  them  appearing  to  be  leases  in  Jiduroj  have  been  by 

SEC.  V.        extrinsic  evidence  shewn  to  be  in  possession ;  the  leases  have 

Eiec  Uon  fte     ^^^^  nominally  dated  before  the  period  fixed  for  the  commence- 

nominal  date,      ment  of  the  term,  but  actually  executed  after  that  period :  the 

cases  appear  to  have  been  determined  upon  the  general  prin- 
ciples— that  the  nominal  date  of  an  instrument  is  not  conclusive ; 
and  that  every  construction  shall  be  made  in  order  to  effectuate 
the  apparent  intention  of  parties. 

[2233.]  Thus  in  Doe  d.  Coxe  v.  Day  (s),  a  lease,  granted 
imder  a  power  to  lease  in  possession,  was  dated  the  17  th  February^ 
to  hold  from  the  25th  March  ^^  next  ensuing  the  daie^^  thereof, 
but  was  not  executed  until  the  27th  April ;  the  lease  was  sup- 
ported as  having  taken  effect  on  the  27th  April  only,  the  term 
being  computed  from  the  preceding  25th  March;  the  word 
"  date''  was  held  to  refer  to  the  nominal  date,  namely,  the  17 th 
February^  tlie  day  when  the  lease  bore  date,  and  not  to  the 
delivery. 

[2234.]  In  Doe  d.  Reece  v.  Robson  (t)^  too,  under  a  power  of 
leasing  in  possession^  a  lease  was  dated  the  31st  August^  to  hold 
from  the  29th  September  "  now  next  ensuing,"  for  ninety-nine 
years;  and  the  lease  not  having  been  executed  until  Octokr 
was  held  good. 

[2235.]  The  point  seems  to  have  been  discussed  in  Campbell 
V.  Leach  (u) ;  but  the  opinion  of  the  Court  does  not  distinctly 
appear. 

[2236.]  These  cases  may  perhaps  involve  a  question  similar  to 
that  in  Isherwood  v.  Oldknow  (2334),  relative  to  the  first  accruing 
payment  of  rent  in  respect  of  the  by-gone  occupation;  and 
possibly  upon  some  points  difficulties  may  arise  in  certain 
cases. 


(«)  10  East,  427. 
(0  15  East,  32. 


(a)  (2941);   see  Freeman  v.  West 
2224). 

,      [2236] 
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7. — Where  the  Power  is  to  create  Leases  **m  possession  or 

"  reversion." 

[2237.]  In  WhiHocKs  case  (2144),  under  a  power  to  lease  as 
well  in  possession  as  in  reversion,  a  lease  to  commence  on  the 
death,  or  the  determination  of  the  estate,  of  a  lessee  for  life,  who 
held  at  the  creation  of  the  power,  was  deemed  good :  the  point 
was  admitted  and  there  could  have  been  no  doubt  upon  it 

[2238.]  In  a  case  very  obscurely  reported  (v),  it  appears  to 
have  been  held,  that  under  a  power  to  lease  for  lives,  oi  for  eighty 
years  determinable  upon  lives,  ^^  in  possession  or  reversion^^^  at  the 
ancient  rent, — a  lease  for  eighty  years  determinable  on  lives  of 
the  immediate  reversion,  expectant  on  a  prior  life  estate,  was 
good;  *^for  debt  (2068)  lies  against  the  grantee  of  the  reversion 
"  for  the  rent  well  enough  (k?),  and  so  no  mischief  to  them  in 
"  reversion." 

[2239.]  In   Winter  v.   Loveday   (2159),   though   Lord  HoU 

admitted  (2171)  that  a  lease  in  futuro^  without  reference  to  the 

determination  of  a  prior  lease,  was  in  strictness  a  lease  in  rever- 

don,--  still  tlie  power  being  to  g^nt  leases  ^^  in  possession"  for 

certain  terms,  "  or  in  reversion"  for  certain  terms,  he  appears  to 

have  thought  that  leases  after  the  determination  of  a  prior 

interest  were  meant ;  for  otherwise  leases  might  have  been  made 

"to  commence  forty  years,"  or,  as  mentioned  in  another  place, 

"fifty  or  sixty  years  afterwards"  (2177) ;  he  stated  that  ^^ where 

"  mention  is  made  of  leases  in  reversion  in  a  power,  this  shall  be 

"  intended  of  leases  to  commence  after  the  end"  (that  is,  it  seems, 

expiration  or  determination)   "of  a  present  interest  in  being, 

"wluch  is  the  second  notion  of  a  lease  in  reversion."     These 

views  must  not  perhaps  be  adopted  without  qualification.     In  the 

particular  case,  the  lease,  made  to  a  copyholder,  was,  it  seems, 


(v)  Parrot  ▼.  Keeble^  Godb.  195; 
S.  C.  nom.  Oahel  ▼.  Perroty  Brownl. 
173;  S.  C.  Vin.  Powera,  468,  pi.  9, 


from  Ro.  Ab.  nom.  Perot  v.  CaUe, 

{w)  See  BaooD,  "Leases,"  £.  Rule 
3. 


CHAP.  XVII. 
SEC.  V. 
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CHAP.  xYii.     though  the  reports  vary,  to  commence  on  the  determination  of  a 
^^^'  ^'        prior  copyhold  interest  depending  upon  two  lives ;  the  lease  was 
held  void  on  another  ground. 

[2240.]  In  the  above  case  Lord  Holt  also  laid  down,  '^that 
''  if  a  power  enable  any  one  to  make  leases  inreversion  as  well  as 
'^  in  possession,  he  cannot  make  a  lease  in  possession  and  another 
^'  lease  in  reversion  of  the  same  land ;  but  his  power  to  make 
'^  leases  in  reversion  shall  be  confined  to  such  lands  as  were  not 
'^then  in  possession."  It  seems  impossible  to  lay  down  any 
general  rule.  Sometimes,  and  indeed  in  all  well  framed  powers^ 
there  is  a  clause  of  limitation,  as  in  Coventry  v.  Coventry  (2189), 
confining  the  extent  of  the  several  leases  for  the  time  being  in 
existence.  Holfs  observation  probably  referred  to  a  case  where 
the  first  lease  went  to  the  full  extent  of  the  power. 

Two  leases  con-       [2241.]  In  a  recent  case  (a?),  there  was  a  power  in  an  Act  of 
and  a  fraud.  '     Parliament  to  a  party  "  from  time  to  time,"  to  lease   ^^  for  any 

^'  term  or  number  of  years, — so  as  such  term  or  number  of  years 
^'  did  not  exceed  the  term  or  space  of  ninety-nine  years  from  the 
^^  date  of  executing  such  leases, — and  so  as  every  such  lease  or 
^^  leases  be  made  to  take  effect,  either  in  possession  or  imme- 
^^  diately  after  the  determination  of  the  leases  then  subsisting  thereof 
"respectively," — and  so  that  there  were  reserved,  *' payable 
"  during  the  continuance  of  the  term, "  the  best  rent  that,  ^^  con- 
^'  sidering  the  nature  of  the  case,"  could  be  obtained. — A  lease 
dated  the  29th  May^  1787,  was  made  of  five  houses,  from  the 
10th  October^  1791,  (at  which  time  it  seems  certain  leases  exist- 
ing prior  to  the  Act  would*  expire),  to  hold  for  thirty  years 
(ending  the  10th  October,  1821),  at  a  rent  of  202Z.  lOs.  for  the 
first  year  (2297),  and  afterwards  270/. — By  another  deed,  dated 
.  the  4th  Jtme,  1787,  (being  six  days  afterwards,  though  in  fiu;t 
both  deeds  were  executed  at  the  same  time)y  the  donee  demised 
the  premises  to  the  same  lessee,  from  the  10th  October^  1821, 
when  the  first  lease  to  him  would  expire,  for  sixty-three  years, 


(r)  Doe  d.  Sutlon  v.  Harvey,  1  B.  &  C.  426. 

[2241] 
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ending  1884^  at  a  rent  of  120/. ;  in  the  kist  Kease  there  was  chap.  xvii. 
a  covenant  on  the  part  of  the  tenant  to  rebuild  the  houses  before  ^^^'  ^' 
the  expiration  of  the  thirty  years  lease,  or  within  the  first  year  of 
the  sixty-^hree  years  term. — It  was  found  that  the  premises  would 
have  stood  for  thirty  years,  being  the  duration  of  the  first  term ; 
and  fiirther,  that  as  a  whole,  and  as  one  bargain,  the  rent  was 
the  best  rent,  having  regard  to  the  covenant  to  rebuild. —  It 
was  admitted  that  different  rents  (2297)  could  not  have  been 
reserved  during  "  one  term  granted  by  one  deed  ;"  and  the  Court 
thought  that  the  transaction  was  substantially  this ;  and  that  the 
last  lease,  the  one  in  question,  was  bad.  The  Court  consi- 
dered that  the  only  leases  subsisting  at  the  time  of  the  bargain 
were  the  original  ones;  and  the  last  lease  did  not  take  effect  on 
the  determination  of  these.  It  was  said  that  in  any  other  view 
the  donee  might  have  made  an  indefinite  number  of  leases.  The 
transaction  was  viewed  as  a  fraud  (2709)  on  the  power;  no 
opinion  was  given  what  would  have  been  the  result  if  there 
had  been  distinct  bond  fide  bargains.  As  it  happened,  though 
tihe  last  term  had  commenced,  the  houses  had  not  been  rebuilt. 

[2242.]  The  two  leases  seem  to  have  been  made  to  commence 
from  the  particular  days  when  the  prior  terms  would  expire  by 
effluxion  of  time,  and  not  ^^  immediately  after  the  determination 
**  of  the''  subsisting  leases  (2190) ;  nothing  was  said  upon  this 
point. 


8. — As  to  concurrent  Leases. 

[2243.]  Sir  E.  Suyden  (y)  has  entered  into  a  discussion  of  Sir  E.  Sugden. 
some  length,  in  order  to  shew  that,  whatever  may  be  the  case 
with  reference  to  Bishops,  so  &r  as  they  are  not  restrained  by 
the  £cclesiastical  Lease  Statutes,  concurrent  leases  cannot  be 
granted  under  private  powers.  His  observations  may,  perhaps, 
be  intended  to  apply  chiefly  to  the  ordinary  powers  to  lease  in 
possession  at  rack-rent ;  though  some  of  the  cases  referred  to  by 


(y)  595—603. 

u  2  [2243] 
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cnxp.  XVII.     him  are  of  a  different  description,  and  there  may  be  many  dis- 
tinctions upon  the  subject 


SEC.  V. 


[2244.]  It  would  be  quite  beside  the  purpose  of  this  work  to 

enter  at  large   into  questions  arising  upon   the  Ecclesiastical 

Lease  Statutes;  however,  no  point  of  law  seems  to  be  better 

Bishops'  leases,  established,  whether  correctly  or  not,  than  the  right  of  Bishops 

with  the  proper  confirmation  to  grant  concurrent  leases,  so  that 
the  leases  are  granted  for  terms  of  years,  and  not  for  lives  (z). 


Fox  V.  Collier, 


[2245.]  Perhaps  it  is  going  too  £ar  to  say  (c/ ),  that  Fox  v. 
Collier  " has  never  been  received  as  a  satis&ctory  decision;"  it 
was  a  solemn  decision  in  the  Exchequer  Chamber^  and  most  of 
the  then  judges  appear  to  have  concurred  in  it;  and  though 
questioned  by  some  subsequent  judges,  it  has  been  approved  of 
by  many  others :  Mr.  Justice  Huttan  (b)  can  hardly  perhaps  be 
considered  as  having  '<  treated  the  case  as  ill  decided  "  (c) ;  at  all 
events  he  admitted  that  no  evil  had  resulted  from  the  case. 


[2246.]  In  respect  to  Sir  E.  Sugderis  (d)  approbation  of  the 
argument  of  counsel  in  Evans  v.  Ascough^^^  that  the  18  £2iz. 
^'  c.  11  [as  to  Deans  and  Chapters,  &c.]  was  a  parliamentary 
**  judgment  against  the  decision"  in  Fox  v.  Collier — it  should  be 
noticed,  that  the  Statute  referred  to  preceded^  and  did  not  follow 
the  case ;  indeed,  so  far  from  the  Statute  being  considered  as 
opposed  to  the  decision,  one  of  the  arguments  urged  in  Fox  v. 
Collier  in  support  of  the  concurrent  lease  was,  that  the  passing  of 
the  above  Statute,  restraining  in  respect  to  Deans  and  Chapters^  &c., 


(z)  Fox  V.  Collier,  Moo.  107,  1 
And.  65;  S.  C.  cit  in  Countess  of 
Sussex  y.  Wrothy  3  Leon.  131,  1  ib, 
35,  and  in  Read  v.  Nash,  1  Leon. 
148,  and  in  note  1  to  Co.  Litt.  45* ; 
Scott  y.  Brewster,  cit.  in  Fox  y.  Collier, 
Moo.  107,  and  in  note  1  to  Co.  Litt  45» ; 
Evans  y.  Ascough,  Palm.  457,  Latch, 
239,W.  Jo.  158,  note  1  to  Co.  Litt.  45*; 
Southcofs  case,  note  1  to  Co.  Litt.  45* ; 


and  see  Co.  Litt  45*;  Vaughan  y. 
Mansd,  Haidr.  08;  and  in  Tknsd- 
needle  y.  Lineham  (2260) ;  and  Bacon, 
"  Leases,"  E.  Rule  3. 

(a)  Sug.  598. 

(h)  Bp.  of  Chester  y.  Freeland,  Ley. 
78 ;  S.  C.  cit.  in  Evans  v.  Aseomgh, 
sup. 

(c)  Sug.  598. 

(<Q  598. 

[2246] 
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the  granting  of  concurrent  leases,  except  under  certain  limita-    chap.  xvii. 
tions  {e)y  would  have  been  unnecessary,  had  not  the  prior  Act       ^^^-  ^' 
relative  to  those  bodies  left  the  matter  at  large ;  and  one,  at  least, 
of  the  judges  in  Evtms  v.  Ascough^  seems,  contrary  to  the  argu- 
ment of  counsel,  to  have  adopted  this  view. 

[2247.]  Doddridg^s  complaint  in  Evans  v.  Ascough  {f)  of  the 
mischievous  eiBTects  of  concurrent  leases,  seems  to  have  been 
made  during  the  arguments  only ;  and  the  reason  assigned  as  to 
a  new  lessee  stepping  in  between  the  Bishop  and  the  old  lessee, 
and  preventing  the  latter's  renewal,  is  not  a  very  satisfactory  one : 
his  observation  as  to  Fox  v.  Collier  having  been  carried  by  one  or 
two  voices  only  of  the  judges,  appears  also  to  be  not  well  founded. 
Doddridge  too  concurred  in  the  principal  case  in  supporting  the 
concurrent  lease ;  die  main  question  here  discussed  was,  whether 
the  lease  was  duly  confirmed. 

[2248.]  With  reference  to  the  passage  in  Sheppard's  Touch"  shepp.  Touch. 

stone  {g)f  where,  as  to  ^^  a  power  to  make  leases  for  twenty-one 

*^  years,"  the  author  says, — ^^  if  the  party  makes  more  leases  for 

'^  twenty-one  years  at  one  time  than   one,  they   are  all  void 

*^  but  the  first,  because  it  is  against  the  intent  of  the  parties, 

"  though  it  be  not  against  the  words," — the  meaning  of  tUs 

passage  is  not  very  clear ;  successive  leases,  one  in  reversion  after 

the  other,  may  have  been  referred  to.     Sir  E.  Sugden  (A),  however, 

appears  to  take  it  for  granted  that  concurrent  leases  are  meant ; 

and  adds  (i),  that  ^^  if  this  book  was,  as  it  is  generally  supposed, 

^  written  by  Doddridge^  the  above  passage  shews  that  he  con- 

'^  tinned  of  the  opinion  he  expressed  in  Evans  v.  AscoughP     As 

to  this,  it  may  be  noticed,  that  in  another  part  of  the  work  (j'), 

expressed  in  clear  and  unambiguous  words,  the  concurrent  leases 

of  a  Bishop  are  treated  as  clearly  good ;  besides,  as  before  ob- 

served,  Doddridge^  in  Evans  v.  Ascoughj  supported  the  concurrent 


(e)  Sec  Bacon, "  Leases,"  E.  Rule  3. 
(/)  Sug.  598. 
(y)  20S. 


(A)  599. 

(t)  lb.  note. 

(j)  Shep.  Touch.  281,  282. 

[2248] 
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CHAP.  XVII.    lease,  wbatever  loose  observations  of  a  contrary  tendency  have 
SEC.  V.        been  attributed  to  him  by  one  of  the  reporters. 

As  to  prejudice       [2249.]  Perhaps  upon  principle,  the  main  question  is,  whether 

to  successors.  .    i«      i  •  i  j» 

the  Bishop  s  successors  are  prejudiced  m  respect  to  uie  remedies 
for  rent,  &c. ;  for  if  not,  admitting  the  Bishop's  right  to  accept 
a  surrender,  and  grant  a  new  lease  to  the  old  tenant  for  the  full 
term,  it  might,  according  to  what  has  been  urged  on  this  or 
other  (2192)  occasions,  be  unreasonable  that  the  power  of  the 
Bishop  to  charge  his  successors,  should  depend  upon  the  whim 
and  caprice  of  the  existing  tenant 

Private  powers.       [2250.]  Assuming,  however,  that  the  decisions  as  to  Bishops' 

leases  are  according  to  the  spirit  and  intent  of  the  Statutes,  it 
seems  impossible  thence  to  conclude,  as  a  matter  of  course,  that 
concurrent  leases  can  be  created  under  private  powers :  on  the 
other  hand,  it  cannot  be  laid  down  that  under  no  circumstances 
can  a  concurrent  lease  be  granted  under  a  private  power;  powers 
vary  so  much  in  their  nature  and  wording,  that  no  general  rule 
can  be  stated  upon  the  subject 

Cases.  [2251.]  We  may  now  notice  the  cases  which  have  involved 

the  question,  or  which  contain  dicta  relative  to  it,  referring  also, 
in  the  course  of  the  discussion,  to  some  cases  mentioned  in  other 
parts  of  this  work. 

[2252.]  Mead  and  Nashe^s  case  (A)  is  one  usually  referred  to; 
but,  as  observed  by  Sir  E,  Stiffden  (Z),  no  decision  appears*  The 
case  was  this : — a  tenant  for  life  was  (in  words)  restricted  from 
making  alienations,  otherwise  than  for  jointures,  '^  or  leases  for 
^Hwenty-one  years,  whereupon  the  old  and  accustomed  rent 
"  shall  be  reserved ; "  a  lease  having  been  made  for  twenty-one 
years  at  the  old  rent,  and  the  same  being  within  one  year  of  its 
expiration,  another  lease  was  made  to  a  different  lessee  for 
twenty-one  years,  to  begin  presently;  and  it  was  argued  that 


(k)  1  Leon.  147.  (/)  002. 

[2252] 
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although  leases  ^^  in  reveision ''  (2174)  (2177)  could  not  be  chap.  xvii. 
nmde,  for  then  the  donee  "  might  charge  the  inheritance  in  ^^^'  ^' 
^^  iTtfinititm,"  still  the  second  lease  was,  according  to  Fox  and 
CoOiei^s  case  (2244),  good  as  a  concurrent  lease,  since  ^^  the 
^^  inheritance  is  not  charged  in  the  whole  with  more  than  one- 
'^  and-twenty  years."  Here  we  may  observe  there  was  nothing 
in  the-power,  admitting  it  to  be  such  (m),  as  to  the  leases  being 
*^  in  possession  "  or  ^^  in  reversion,"  &c. :  the  old  rent  only,  too, 
was  required  to  be  reserved. 

[2253.]  In  the  prior  case  of  the  Countess  of  Sussex  v.  Wroth  (n), 
under  a  power  to  lease  for  twenty-one  years  generally  at  the  old 
rents, — ^though  a  lease  was  held  bad  as  being  from  a  day  to  come, 
it  was  urged  that  a  concurrent  lease  during  the  existence  of  the 
former  lease  would  have  been  good;  from  other  expressions  in 
the  reports,  however,  the  point  se^ns  left  in  some  doubt 

[2254.]  In  WifOer  v.  Laveday  (o),  Hqltj  Lord  C.  J.,  with 
reference  to  a  power  to  lease  in  reversion — a  power  of  rather  an 
opposite  description  to  the  powers  usually  involving  the  ques- 
tion—says, that  ^^  being  applied  to  a  lease  for  Zz/^,  it  shall  be 
*^  intended  of  a  concurrent  lease,  or  a  lease  of  the  reversion, — 
'^  viz.  a  lease  of  the  land,  which  is  at  the  same  time  under  a 
^^  demise ;  and  then  it  is  not  to  commence  after  the  end  of  the 
^^  demise,  but  hath  a  present  commencement,  and  is  concurrent 
*^with  the  prior  demise  "(/>).  The  reason  assigned  by  Lord 
Holi^  and  approved  of  by  Sir  E.  Sugden  (9),  for  holding  that 
a  present  lease  for  life  can  be  made  under  words  ordinarily 
importing  a  lease  from  a  future  period,  is  that  a  lease  for  life  to 
commence  at  a  future  day  cannot  be  created ;  this  point  is  else- 
where (2268)  referred  to. 


(m)  (83) ;  flee  Sag.  602. 
(j»)    (2177);    see  Berry  t.  Rxche 
(2186);    see    (2174)    (2102)    (2199) 

(220:))  (220e). 


(o)  (2169). 

{p)  See  Parrot  7.  Keeble  (2238) ; 
Opie  V.  Thomasius  (2196). 
(q)  588. 

[2254] 
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CHAP.  xTii.         [2255.]  In  Taylor  v.  Horde  (r)^  which  arose  on  a  lease  for 
*^^'  ^'        three  lives,  one  of  the  objections  m^ed  by  Lord  Mansfidd  (i) 
was, — *^  the  condition  of  the  power  is  that  there  should  be  no 
term  exceeding  three  lives  in  being  at  the  same  time  ;  yet  the 
demise  extends  to  aU  and  every  the  rents  reserved  upon  am/  leoMes 
^*ar  yrants"     It  was  unnecessary,  however,  to  decide  the  point; 
the  case  arose  upon  a  special  verdict,  and  it  may  not  be  dear 
that  there  were  any  prior  leases  in  existence,  or  at  least  before 
the  Court  (^).     The  power  authorized  leases  for  lives,  "inpoa- 
**  session,  reversion^  or  remainder^**  or  for  terms  of  years  in  pos- 
session, reversion,  or  remainder,  determinable  upon  lives,  or  for 
twenty-one  years  absolute, — so  as  there  were  not  '^  any  estate 
*^  exceeding  the  term  or  time  of  three  lives  or  twenty-one  years 
*^  in  being  at  the  same  time,"  &c., — and  at  the  best  rent,  &c ; 
much  cannot  be  gathered  from  the  dictum;  Lord  Mansfielt* 
objection  here  was  founded  on  the  clause  of  limitation. 

[2256.]  Wilson  v.  SeweU  (2092)  was  a  special  case ;  it  arose  on 
the  Act  relating  to  the  leases  of  the  Master  of  the  BoOs;  the 
making  of  concurrent  leases  was  evidently  contemplated  (a),  the 
Act  containing  a  provision  that  the  Master  of  the  Bollsy  after  the 
premises  had  been  once  let  as  therein  mentioned,  should  not 
make  ^^  any  new  or  concurrent  lease  until  within  seven  years  of 
^*  the  expiration  of  the  lease  then  in  being."  The  facts  of  the 
case  seem  to  have  been  shortly  these: — In  1740,  Mr.  Vemey^ 
the  then  JIf.  12.,  made  a  lease  for  twenty-one  years. — In  1755, 
within  seven  years  of  the  expiration  of  the  above  lease.  Sir  T. 
Clarke^  then  M.  M.,  granted  a  concurrent  lease  for  twenty-one 
years,  in  trust  for  himself. — And  in  1762,  when  the  last  lease  had 
fourteen  years  to  run,  Sir  Tr  Clarke  granted  another  lease,  in 
trust  for  himself.— The  question  arose  on  the  validity^  of  the  last 
lease,  which,  it  was  contended,  was  at  least  a  ^^  new  "  lease,  and 


(r)  1  Burr.  60,  see  (2140). 

(*)  lb.  124. 

(t)  See  Brown's  Report. 


(a)  See  Edwards  y.  Slaiery  Hard. 
410;  L<mg  ▼.  Rankin  (2163);  and 
see  1  Sand.  Uses,  388, 4th  ed. 
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therefore  contrary  to  the  above  proviso ;  it  was,  however,  held  ghap.  xvii. 
that  it  was  good,  the  proviso  being,  it  seems,  deemed  as  intended  ^^^'  ^^ 
to  prohibit  concurrent  leases  only,  until  within  seven  years  of 
the  expiration  of  the  existing  lease ;  whereas  the  lease  of 
1762  was  not  a  concurrent  lease,  it  being  held  to  have 
operated  as  a  surrender  of  the  lease  of  1755.  The  lease  of 
1755  was  considered  to  have  been  originally  good,  as  a  con- 
current lease ;  and  one  point  discussed  was,  whether,  if  the 
lease  of  1762  were  bad,  the  lease  of  1755  would  not  still  remain 
good ;  but  this  point  it  was  unnecessary  to  decide,  though  it  seems 
to  have  been  thought  that  the  lease  of  1755  would  have  been 
good  (2216).  The  case  is  rather  intricate;  and  from  some  of 
the  reasoning  one  would  infer,  that  when  the  lease  of  1762  was 
granted,  Mr.  Vemei^s  original  lease  was  in  existence ;  but  this 
appears  not  to  have  been  the  fact  One  question  was,  as  to  the 
effect  of  a  deed  executed  two  years  after  the  making  of  the  last 
lease,  for  the  purpose  of  expressly  surrendering  the  lease  of  1755; 
but  the  lease  of  1755  was  held  to  have  been  virtually  surrendered 
by  the  granting  of  the  lease  of  1762.  With  reference  to  the 
question,  whether,  under  the  particular  wording  of  the  Act,  the 
Jtf.  jR.  could  grant  a  renewed  lease  until  within  seven  years  of  the 
expiration  by  effluxion  of  time  of  the  existing  lease,  perhaps  in 
some  views  the  point  is  not  free  from  difficulty :  the  Words  ^<  new 
*^or  concurrent"  seem  to  have  been  considered  as  meaning 
"  concurrent "  only. 

[2257.]  In  Goodtiik  v.  Fimucan  (b),  there  was  a  power  for 
tenants  for  life,  when  ^^  they  shall  respectively  come  into  and  be 
^  in  the  actual  possession"  of  the  premises,  by  indentures,  &c.,  to 
demise  the  same  *^  in  possession,  but  not  by  way  of  reversion 
"  or  JtOure  interest,'^  for  twenty-one  years,  &c.,  so  as  there  were 
^^  reserved  and  made  payable  during  the  continuance  of  such  lease 
^  or  leases  respectively,  to  be  incident  to  and  go  along  with  the 
<' immediate  reversion  or  remainder  of  the  premises,"  such  rent 
as  was  then  paid,  &c. ;  a  lease  having  been  granted  while  parts 


(6)  2  Doug.  606. 

[2257] 


298  POWERS   TO   LEASE—OF   THE  TERM   WHICH   MAY   B£  LIMITED. 

CHAP.  XVII.     of  the  premises  were  occupied  by  tenants  from,  it  seems,  year  to 
^^^'  ^'        year,  and  other  part   under  an  agreement  or  letting,  a  few 
months  of  the  term  of  which  were  unexpired, — one  ground 
assigned  for  supporting  the  lease  was,  that  it  would  be  good  as  a 
concurrent  lease;  but  it  was  unnecessary  to  decide  the  point 
Lord  Mansfield's  views  in  favour  of  the  lease  as  a  concurrent 
lease,  proceeded  on  Mead  v.  Nash  (2252)  and  on  Fox  v.  CoUkr 
(2244) ;  he  considered  the  powers  in  the  Ecclesiastical  Lease 
Statutes,  and  in  common  settlements  for  this  purpose,  substan- 
tially the  same ;  he  does  not  appear  to  have  founded  his  opinioai 
as  to  concurrent  leases  on  the  circumstance,  that  in  the  particu- 
lar case  the  outstanding  interests  may  not  have  been  binding  on 
the  remainder  man.    The  loss  of  this  distinguished  judge's  papers, 
may  account  for  any  apparent  inaccuracies  (c)  in  the  judgment 

[2258.]  Lord  MansfiebTs  view  in  Goodtide  v.  Piottican,  seems 
to  have  been  adopted  in  two  subsequent  cases  {d) ;  but  in  neither 
of  them  was  a  decision  on  the  question  called  for.  The  power  in 
Doe  V.  Calvert,  was  the  common  power  to  lease  in  possession  at  the 
best  rent :  that  in  Roe  v.  Prideaux,  was  to  lease  for  lives,  &c.,  at 
the  old  rents,  and  without  the  words  ^^ possession,"  ^'reversion,"  &c 
In  Doe  V.  Calvert  the  prior  interest  was  a  tenancy  from  year  to 
year,  not,  it  seems,  binding  on  the  remainder  man;  the  new  lease 
was  granted  infuturo  to,  in  fact,  the  old  tenant ;  had  the  lease 
been  in  possession,  the  old  tenancy  would  of  course  have  ceased. 
Some  of  the  expressions  in  Roe  v.  Prideaux  accompanying  the 
recognition  of  Lord  MansfieUCs  dictum,  are  not  to  be  readily 
understood* 

[2259.]  The  authorities,  like  many  others  in  respect  to  leaang 
powers,  it  must  be  admitted,  are  in  a  state  far  from  satisfieu^ry ; 
caution,  therefore,  is  necessary  in  drawing  any  final  conclusions. 

As  to  the  effect       [2260.]  What  is  the  precise  effect  of  a  concurrent  lease  when 

of  a  concurreDt  •      r  i  t^. 

lease  ffranted  by  granted  by  an  owner  in  fee,  or  by  a  Bishop  (who  has  the  fee) 

a  Biihop,  &c. 


lop, 


(c)  Sug.  602.  I  V.  Prideaux  (2146). 

((/)  Doe  V.  Calvert  (2209);  and  Roe  » 

[2260] 


POWERS  TO   LEASE— OF  THE  TERM   WHICH   MAY  BE  LIMITED.  299 

with  oonfirmation,  may  not  in  all  cases  be  clear.  Various  dis-  cbap.  xvii . 
tinctioiis  appear  in  our  books  (e)  as  to  such  leases,  according  as  ^^^'  ^' 
they  are  granted  by  parol,  or  by  deed  poll,  or  by  indenture,  or 
by  fine*  The  references  just  made,  and  those  below  {f),  may 
lead  to  most  of  the  doctrine  upon  the  subject,  which  seems,  with 
regard  to  many  cases,  to  be  involved  in  no  little  obscurity  upon 
various  points,  as, — ^with  respect  to  the  question  whether  any 
interest  is  created  during  the  existence  of  the  former  lease ;  and 
if  so,  as  to  the  effect  of  an  attornment  before  the  Statute  (y )  on 
attornments — and  now  of  the  operation  of  the  Statute  {h) ;  and  as 
to  die  effect,  with  reference  to  the  new  rent,  of  an  eviction,  sup- 
posing the  lease  to  be  considered  as  intended  to  operate  upon  the 
possession ;  and  with  respect  to  the  doctrine  of  estoppel,  as  to 
which  Sir  E.  Suff den's  observations  (z)  may  be  open  to  remark; 
and  in  regard  to  the  remedies  for  the  rent,  and  for  waste,  &c.  In 
some  cases  the  new  lease  may  refer  to  the  old  lease ;  in  others  not. 

[2261.]  The  apparent  difficulties  upon  some  of  these  points  Powers. 
may,  as  to  leases  under  powers,  perhaps  be  increased.  The  doc- 
trine of  estoppel,  however  applicable  with  reference  to  the  binding 
of  the  interest  of  a  lessor,  may  have  little,  if  any,  application  to  a 
leasing  power.  The  difficulty  as  to  the  reversion,  and  the  rent 
incident  to  it,  being  carried,  should  such  be  the  case,  seems  con- 
siderable, with  reference  to  at  least  the  common  power  to  lease  at  R^ck  rent 
the  best  rent;  and  if  the  reversion  and  rent  should  not  be  in- 
cluded, the  new  lessee  would  never  contract  to  pay  an  immediate 
rent :  the  power  in  requiring  leases  to  be  made  in  possession  and 
at  the  best  rent,  must,  as  it  seems,  mean  that  the  actual  occupation 
of  the  estate  shall  go  along  with  the  lease,  and  that  the  rent 
shall  be  calculated  with  reference  to  that  actual  occupation  (2172). 


W  Vin.  "  Estate,"  (B.  b.  10,)  356 ; 
Shep.  Touch.  274 ;  and  see  2  Pr.  Con. 
149. 

if)  See  Fax  r,  CoUier  (2244); 
Evnu  7.  Ascough  (2244);  Thread- 
needU  v.  Ltnekam^  3  Keble,  373,  &c., 
and  596,  1  Freem.  181 ;  WiUm  v. 


Sewell  (2092);  Grumbrell  v.  Roper^ 
3  B.  &  A.  711 ;  Bacon,  «  Leases,"  E. 
Rule  3 ;  (2167). 

(jf)  4  Anne,  c.  16,  s.  0,  10. 

(h)  See  Sug.  601. 

(t)  601. 

[2261] 
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CHAP.  XVII.         [2262.]  A  further  difficulty  might  occur  if  the  estate  should 

^^^'  ^'        be  worth  in  possession  more  than  the  rent  reserved  on  the  exist- 

Prior  beneficial   ing  lease :  if  the  new  lessee  were  to  receive  the  old  rent,  and 

agree  to  pay  a  new  one,  the  remainder  man  would  be  prejudiced 


by  the  tenant  for  life  obtaining  an  increased  income  at 
expense  (2291).  Sir  E.  Sugden  in  his^r^^  edition  (J)  observed, 
— "at  any  rate  where  the  best  rent  is  required  to  be  reserved, 
"  the  point  of  enquiry,  it  is  apprehended,  would  be  the  expiration 
^^  of  the  first  lease,  and  not  the  time  at  which  the  second  is 
^'  granted;  and  this  would  in  some  measure  defeat  the  fraud  upon 
"the  power  which  concurrent  leases  are  mostly  intended  to 
^^ effectuate."  This  passage  was  clearly  open  to  remark;  it  has 
been  subsequently  withdrawn. 

CoQclusioo.  [2263.]  Upon  the  whole  it  would  seem  extremely  difficult,  if 

not  impossible,  to  support  a  concurrent  lease  under  the  common 
power  of  leasing  in  possession  at  rack-rent,  whatever  may  be  the 
ease  with  other  powers ;  and  whether  any  distinction  could  be 
raised  (A)  where  the  outstanding  interests  are  not  binding  on  the 
remainder  man,  appears  at  least  very  questionable.  If  a  con- 
current lease  can,  under  such  a  power,  be  supported  at  all,  it  must 
perhaps  be  in  this  view : — that  the  new  lease  carries  no  rever- 
sion or  rent ;  that  the  limitation  of  the  new  term,  so  far  as  it 
is  concurrent  with  that  in  tlie  old  lease,  is  a  perfect  nullity; 
that  in  fact  the  new  lease  amounts  to  nothing  more  than  an 
appointment  to  take  effect  from  the  determination  of  the  old 
lease  for  so  many  years  of  the  term  authorized  by  the  power  as 
shall  then  remain, — the  term  taking  effect  for  the  purposes  of 
computation,  but  not  by  way  of  interest,  from  the  execution  of  the 
lease.  If  so,  of  course  the  result  is  this, — that  a  lease  in  JvJhffo 
may  be  created,  provided  the  term,  as  computed  from  the  date  of 
the  lease,  does  not  exceed  the  term  authorized  by  the  power 
(2194). 


0)  509.  (A)  Sug.  602. 
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CHAP.  XYII. 

9. — Of  same  matters  relative  to  Leases  for  Life^  ^^c*  ^• 

[2264^]  It  seems  clear  that  under  a  power  to  lease  for  lives,  ^n  em. 
the  persons  selected  as  lives  in  a  lease,  must  be  in  esse  at  the  period 
of  the  execution  of  the  power — that  an  unborn  person,  as  the 
future  issue  of  a  party,  cannot  be  inserted  as  a  life. 

[2265.]  There  is  a  loose  dictum  apparently  to  this  effect  in 
Snow  V.  Cvtkr  (/) ;  and  the  point  was  laid  down  in  Doe  v.  J9a/- 
tombe  (2112),  which  involved  a  question  of  importance  as  to 
leases  for  lives  created  under  powers. 

[2266.]  Sometimes  the  power  contains  an  express  requisition 
on  the  point,  as  in  Isherwood  v.  Oldknow  (m),  where  the  power 
was  to  grant  leases  for  ^^  two  or  three  lives  concurrent  at  the  same 
«  HmeJ' 

[2267.]  It  seems  never  to  have  been  argued  that  the  lives 
must  be  persons  who  were  in  existence  at  the  period  of  the 
creation  of  the  power. 

[2268.]  In  WhitlocVs  case  (2144),  it  was  laid  down  that  a  Leases  }»/«- 
lease  for  life  created  under  a  power,  could  not  commence  at  a 
future  day ;  and  the  same  doctrine  appears  in  Winter  v.  Loveday 
(2159),  and  in  Roe  v.  Prideaux  (w).  That  by  virtue  of  certain 
powers  created  by  way  of  use  or  of  executory  devise,  a  limitation 
of  a  freehold  interest  to  commence  in  futaro  can  be  made,  is 
perfectly  clear;  and  the  cases  do  not  precisely  explain  why  there 
should  be  a  different  rule  as  to  leasing  powers  {p).  -  We  are  not 
told  whether  it  is  a  question  of  law  or  a  question  of  construction ; 
if  the  former,  then  express  words  in  the  power  would  be  of  no 
avail ;  if  the  latter,  it  may  be  considered  that  in  the  absence  of 
express  words,  the  import  of  which  cannot  be  mistaken,  a  pre- 


(0  T.  Raym.  163. 

(m)  3  M.  &  S.  982. 

(is)  (^2146);  see  WUmer  v.  Kend- 


rick  (69). 

(o)  See  2  Pr.  Cod.  180. 


[2268] 
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CHAP.  XYII. 
SEC.  V. 


sumption  arises  that  such  an  interest  must  have  been  meant  to  be 
created  as  bears  the  closest  analogy  to  an  ordinary  lease.  It  is 
perhaps  rather  to  be  inferred  from  HoWs  positions  in  Winter  y. 
Loveday^  that  it  is  a  question  of  law,  since  he  laid  down,  with 
reference  to  a  power  to  lease  for  life  in  reversion^  that  "  a  lease 
^<  for  life  cannot  be  made  to  commence  at  a  future  day,"  and 
therefore  that  a  concurrent  immediate  lease  ^the  reversion  must 
have  been  meant 


Leases  for  the 
life  of  the 
survivor  of  se- 
veral lives. 


[2269.]  In  regard  to  the  question,  whether  a  power  to  lease  for 
lives  authorizes  a  lease  merely  for  the  continuance  of  the  lives 
joinfly,  or  also  for  the  life  of  the  survivor, — since  a  direct  limi- 
tation ^*  for  tiie  lives"  of  two  or  more  will  continue  during  the 
lives  of  the  survivor,  or  of  the  survivors  or  survivor  (/?),  it  seems 
to  follow,  that  in  ordinary  cases  a  power  to  lease  <<  for  tiie  lives'' 
of  two  or  more  will  autiiorize  the  creation  of  an  interest  equally 
extensive :  a  limitation  in  the  words  of  the  power  would  be 
sulBScient 


Suhstitution. 


Recoveiy. 


[2270.]  Al9op  and  Pine  (q)  arose  on  a  power  to  grant  rents  for 
the  lives  of  three  persons  who  were,  it  seems,  named ;  and  it  was 
held  that  ^*  for  three  lives,  and  for  tiiree  lives  and  the  longer 
^^  liver,  is  all  one."  The  ground  of  doubt  does  not  seem  very 
obvious;  probably  there  was  something  peculiar  in  the  case. 

[2271.]  In  Taylor  v.  Stihbert  (r),  where  the  power  was  to  lease 
at  the  old  rent,  there  appears  to  have  been  an  agreement  on  both 
sides  for  substituting  a  new  life  from  time  to  time. 

[2272.]  One  of  the  objections  urged  in  Taylor  y.  Horde  (s) 
against  a  lease  for  lives  executed  under  a  power  was  its  object,—* 
namely,  to  cause  the  freehold  to  be  outstanding  so  as  to  prevent 
the  suffering  of  a  recovery  {t). 


(;?)  BrudneVs  case,  6  Rep.  9». 
iq)  3  Keb.  44 ;  Powell,  541 ;  Sag. 
604. 


(r)  2  Ves.  ju.  437. 

(*)  I  Burr.  60. 

(0  See  1  Pr.  Conv.  67. 


[2272] 
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[2273.]  This  subject  may  be  discussed  under  several  divisions. 

]• — As  to  the  Amount  of  the  Rent  where  the  Power  requires  the 
best  Rent  to  be  reserved. 


(a.)  General  Subject  (2214:). 
(b.)  Naiure  of  Covenants  (22%\y 

(c.)   When  a  Beneficial  Lease  is  Surrendered  (2291). 

(d.)  As  to  the  Rent  being  the  same  during  the  whole  of 
the  Term  (2295). 

2. — As  to  the  Rent  to  be  reserved  where  the  Power  requires  the 
Reservation  of  the  Old  or  a  Particular  Rent  (2298). 

3. — As  to  the  Form  of  the  Reservation. 

(a.)  To  whom  the  Rent  must  be  reserved  (231 1). 

(b.)  Whether  the  Amount  of  the  Rent  must  be  particu" 
larly  stated  (2317). 

(c.)  As  to  the  Days  of  Payment  (2325). 

(d.)  Whether  the  Words  of  Reservation  can  be  Sever ed^ 
so  thai  a  Particular  Rent  can  be  considered  as 
reserved  out  of  a  Particular  Portion  of  the 
Property  (2339). 

(e.)  As  to  Ae  Apportionment  of  an  Entire  Rent  Reserved 
out  of  appointed  and  other  Property  (2342). 

[2273] 


CHAP.  XTII. 
SEC.  VI. 
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1. — As  to  the  Amount  of  the  Rent  where  the  Power  requires 

the  best  Rent  to  be  reserved. 


(a.)  GenercU  SubjecU 

Fonns.  [2274.]  Powers  of  leasing  at  this  day  most  commonly  require 

the  best  rent  to  be  reserved ;  or  in  building  leases  the  best  rent 
that  can  be  obtained,  with  reference  to  the  object  of  the  lease  (a)— 
words  it  may  be  implied  (2281) ;  an  express  clause  is  usually 
added,  that  no  fine  shall  be  taken,  though  this  seems  to  be  un- 
necessary, since  it  is  impossible  that  the  best  rent  can  be  obtained 
if  a  fine  be  paid  (i). 

[2275.]  The  reported  cases  with  reference  to  the  amount 
which  must  be  reserved  are  not  numerous ;  and  we  have  Lord 
EldorCs  authority  (c)  that  questions  upon  this  point  do  not  very 
frequently  occur :  it  is  a  matter  of  fact,  as  to  which  every  case 
must  depend  very  much  on  its  own  circumstances  {d).    The 

<< Reasonably."  word  "reasonably"  is  generally  found  attached  to  the  word 

"  obtained,"  but  it  seems  to  be  implied  (e).     Lord  Eldon  (/) 

Principle.         States  the  general  principle  to  be,  that  the  tenant  for  life  must 

use  all  due  care  and  diligence  to  get  a  fair  and  reasonable  rent; 
and  that  if  he  himself  obtain  no  improper  advantage,  the  pre- 
sumption is,  that  he  has  done  that  which  his  own  interest,  as  well 
as  that  of  the  remainder  man,  naturally  leads  to. 


Offer  of  higher 
rents. 


[2276.]  It  appears  not  to  be  a  decisive  objection  to  a  lease 
gpranted  under  a  power  requiring  the  best  rent  to  be  obtained, 
that  a  higher  rent,  nominally,  has  been  offered ;  the  character  of 
the  tenant,  and  all  other  circumstances,  must  be  taken  into 
account 


(a)  See  Jonet  v.   Vemeyy  Willes,      Aldhro\  1  Rid.  P.  C.  281 ;  Lard  Sd- 


169 ;  Blore  y.  SutUm,  3  Mer.  237. 

(b)  Sug.  606. 

(c)  Queeniherry  LeaseSf  inf, 

(d)  See  Kintman  v.  Crook,  2  Ld. 
Raym.  1166;  see  Stratford  r.  Lord 


iey  7.  Rhoades,  inf. 

(e)  See  in  Smith  v.  Lord  Jemjf 
(2376). 

(/)  Case  of  Queensberry  Leomy  5 
Dow.  343, 1  BU.  427. 

[2276] 
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[2277.]  In  a  modern  case  (y),  the  bona  Jides  of  the  transao*  chap.  xvu. 
tion  having -been  left  to  a  jury,  and  they  having  found  in  favour  ^^^-  ^'- 
of  the  lease,  the  Court  refused  to  disturb  the  verdict,  though 
other  and,  it  seems,  responsible  persons  had  been  willing  to  give 
considerably  more :  the  feu^ts  appear  to  have  been  somewhat  sin- 
gular, and  possibly  there  may  have  been  circumstances  not 
appearing  in  the  report. 

[2278.3  I"  A  prior  case  (A),  where,  under  a  power  to  lease  BonAfideXt^st 
^^  at  the  best  improved  rent,"  &c.,  a  lease  was  granted  at  a  rent 
of  250/.  a  year,  though  the  premises  were  worth,  it  seems,  400/. 
a  year, — ^it  was  argued  that  the  lease  was  good,  it  having  been 
made  bond  Jide^  and  without  collusion ;  but  it  was  held  that  the 
power  was  badly  executed :  indeed,  with  reference  to  this  state- 
ment simply,  it  may  be  diought  singular  that  a  question  could 
have  been  entertained  upon  the  point  It  seems  that  the  lessee 
had  a  prior  existing  lease,  at  a  rent  somewhat  lower  than  that 
actually  reserved  by  the  new  lease ;  this  circumstance  may  have 
occasioned  more  doubt  (2294). 

[2279.]  And  here  we  may  notice,  that  in  the  Earl  of  Cardigan  Variety  of  par- 
y.  Montagu  (t),  one  objection  to  a  lease  made  at  an  entire  rent, 
under  a  power  to  lease  at  rack-rent,  was  the  extensive  and  un- 
certain nature  of  the  subjects ;  the  lease  included  the  Honour  of 
GUmcester^  sixteen  manors  in  Northamptonshire^  a  manor  in  the 
county  of  Southampton,  a  park  with  deer^  &c.;  and  it  was  I'^r. 
oonsidered  that  it  was  difficult,  if  not  impossible,  to  form  an 
opinion  whether  the  best  rent  was  obtained.  As  noticed  by  Sir 
£•  Sngdtn  (j),  there  was  however  another  objection :  the  other 
objection  was,  that  the  lease  included  a  capital  mansion,  &c., 
expressly  excepted  out  of  the  power  (2343).  In  regard  to  the 
principal  point,  admitting  that  each  parcel  of  the  property  could 
have  been  leased,  the  value  of  each  must  have  been  ascertainable 


{g)  Doe  d.  Lawtaa  v.  RadcUffe,  10 
East, 278;  see  Lord  Seltey  y.  Rhoadeg, 
2  S.  &  S.  41,  1  Bli.  N.  9.  1. 

(A)  Wright  y.  Simth,  5  Esp.  203. 

VOL.  II.  X  [2279] 


(i)  Cit   I  Burr.  122,  in  Taylor  r. 
Horde^  Sug.  appiE.  690. 
U)  608,  n. 
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CHAP,  xnu     in  some  way  or  other.     Perhaps  the  true  point  was,  whether 
SEC.  VI.        more  could  not  have  been  obtained  had  distinct  leases  been 
nuuie  to  different  individuals.     Nothing  in  particular  appeals 
as  to  the  deer. 

[2280.]  In  Taylor  v.  Horde  (A),  Lord  Mansfield^  following  the 
above  case,  stated,  among  other  objections,  a  similar  one,  observ- 
ing that, — *^  as  to  the  premises  demised,  it  comprizes  too  much, 
^*  and  lays  the  remainder  man  under  difficulties  to  know  whether 
"  the  best  rent  is  reserved." 


-   (b.)  Nature  of  Covenants. 

[2281.]  In  Campbell  v.  Leach  (2941),  where  a  suit  was  depend- 
ing in  Chancery,  an  issue  was  directed  to  ascertain  whether  the 
best  rent  was  reserved;  the  case  arose  upon  a  lease  of  mines, 
created,  not  by  virtue  of  a  formal  power  to  grant  mining  leases, 
but  under  a  common  power  to  lease  at  the  best  rent :  in  sudi  a 
case,  admitting  that  a  mining  lease  can  be  granted,  it  seems  to 
Mining  ezpen-    foUow  as  of  course,  that  the  rent  is  to  be  computed  with  reference 

to  the  expenses  which  the  lessee  must  incur. 


les. 


[2282.]  Indeed  in  all  cases  it  is  obvious  that  tins  is  a  point 
which  must  have  great  weight  (/).     If  a  house  or  a  farm  is  pro- 
posed to  be  let,  in  ascertaining  the  rent,  much  must  depend  upon 
its  state  of  repair  and  order,  and  the  circumstance  by  whom  any 
Dilapidations     existing  dilapidations  are  to  be  made  good,  whether  on  the  part 
—repairs,  &c.    ^f  ^^  landlord,  or  on  the  part  of  the  tenant :  so  the  amount  of 

the  rent  must  depend  upon  the  question  who  is  to  do  the  future 
repairs,  and  upon  the  nature  of  the  covenants  generally. 

[2283.]  In  Doe  v.  Bettison  (m),  where  it  was  urged  that  certain 
covenants  on  the  part  of  the  landlord  as  to  repairs  were  not  con- 
sistent with  the  provisions  of  the  power  as  to  waste,  &c.,  it  was 


(k)  1  Burr.  126 ;  see  Orhy  v.  Mohtin  I      (/)  See  i>oe  v.  Lady  Cavnn  (2218). 
(^31).  I      (m)  12  East,  306. 

[2283] 


POWERS  TO   LEASE— OF  THE    RENT  TO   BE    RESERVED.  907 

laid  down,-— that  ^^  if  the  tenant  be  to  keep  the  premises  in  repair,     chap.  xvii.. 
"  the  rent  is  so  much  less ;  if  the  Undlord  be  to  repair,  the  rent       ^'^'  ^'* 
^*  IB  greater." 

[22843  Sometimes  questions  of  difficulty  may  occur  as  to  the  ImproYemenu. 
extent  to  whidi  covenants  on  the  paict  of  a  tenant  to  expend 
money  in  improvements,  are  allowable ;  and  espedally  if,  with- 
out such  improvements  being  made,  the  premises  could  be  let 
at  a  higher  rent  than  that  obtained  in  connexion  with  the  cove- 
nants. Much  may  depend  upon  the  nature  of  the  improve- 
ments, their  permanency,  and  the  benefit  to  be  derived  to  the 
remainder  man  from  them. 

[2285.]  In  Shannon  Y.  Bradstreet{n^j  under  a  power  to  lease  at 
the  best  rent,  it  was  held  that  an  agreement  by  the  tenant  ^'  to 
**  lay  out  in  the  first  three  years  in  houses,  buildings,  and  per- 
*^  maneni  and  useful  improvements,  the  sum  of  200/.,"  presented 
no  objection.  It  was  argued  that  this  was  equivalent  to  the 
tenant  for  life  taking  a  fine :  the  force  of  this  argument  is  not 
very  apparent,  since  the  inheritance  in  general,  and  not  simply 
the  tenant  for  life,  would  obtain  the  benefit  of  the  expenditure. 
A  different  view  might  be  taken,  if  money  were  agreed  to  be  laid 
out  by  a  lessee  in  restoring  such  dilapidations  as  a  tenant  for  life 
ought  to  make  good  out  of  his  own  funds ;  since,  of  course,  if  the 
tenant  for  life  had  expended  the  money,  a  higher  rent  would 
have  been  obtained:  what  the  obligations  of  a  tenant  for  life^ 
and  particularly  one  *^  without  impeachment  of  waste,"  are  at 
law  or  in  equity  in  matters  of  this  nature,  it  may  in  many  cases 
be  no  easy  matter  to  decide. 

[2286.]  Sir  E.  Sugden  (a),  after  citing  the  above  case, 
observes, — "  we  should,  however,  be  cautious  in  the  application 
of  the  principle  of  this  decision  to  cases  in  practice.  It  should 
seem,  that  although  the  rent  reserved  be  the  full  value  of  the 
land,"  [that  is,  it  would  appear,  having  reference  to  the  cove- 


(n)  1  S.  &  L.  52.  (o)  606. 

X  2  [2286] 
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uant],  ^^  yety  if  satisfactory  evidence  could  be  produced  to  a  jury, 
^*  that  a  tenant  was  willing  to  give  an  additional  rent  in  lieu  of 
<^  the  money  agreed  to  be  laid  out  in  improvements,  the  lease 
could  not.be  supported;  it  would  not  be  Hie  be^  rent  that 
could  have  been  obtained."  It  is  impossible  to  lay  down  any 
general  rule.  In  many  cases  it  appears  perfectly  clear,  that  it 
would  be  more  beneficial  to  a  remainder  man,  when  he  comes 
into  possession,  to  have  the  estate  i^icreaised  in  value  by  improve- 
ments,  in  lieu  of  receiving,  should  the  lease  be  then  in  existence, 
an  addition,  perhaps  trifling,  to  his  rent;  the  presumption  is,  that 
the  tenant  for  life  would  not  sacrifice  his  immediate  income  by 
the  reduction  of  the  rent,  unless  the  ultimate  advantage  to  the 
estate  would  be  considerable :  his  interest  is  to  obtain  a  high 
rent,  rather  than  to  have  the  estate  improved  for  the  remainder 
man. 


[2287.]  In  Coxe  v.  Day  {p)  there  was  a  lease  of  an  estate  at 
a  rent  of  800/.,  with  a  covenant  that  the  lessee  would  lay  out 
^<  within  the  term  demised  1,0002L  in  certain  buildings  and 
^*  repairs,''  and  a  clause  of  reference  on  disputes, — ^the  lessor 
finding  rough  timber  and  lime,  and  assisting  with  his  team; 
no  objection  seems  to  have  been  made  to  the  covenant. 


Appropriation 
of  damages. 


[2288.]  Whatever  may  be  the  case  as  between  an  ordinary 
tenant  for  life  and  a  remainder  man,  under  the  leases  of  a  former 
owner  (q),  or  otherwise,  it  appears  dear  that  money  recovered 
by  a  tenant  for  life,  in  respect  of  a  covenant  that  the  lewee  wouM 
improve,  repair,  &c.,  contained  in  a  lease  granted  by  the  tenant 
for  life  under  a  power,  must  be  laid  out  on  the  estate  (r). 


Renewal. 


[2289.]  If  a  lease  be  granted  at  a  certain  rent,  the  tenant  cove- 
nanting to  lay  out  a  large  sum  in  the  way  of  reparation,  and  it 
prove  that  his  bargain  is  for  him  a  bad  one,  the  drcumstanoe 


ip)  13  East,  118;  see  Doe  v.  BeUi- 
{q)  See  Noble  v.  Out,  2  Simon,  343. 


(r)  Sec  in  Shamwu  v.  Brudsirettt 
1  S.  &  L.  52. 

[2289] 
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will  not  support  a  renewal  of  the  term  at  the  old  rent  {s) ;  the     chap.  xvii. 
rent  on  the  original  lease  should  have  been  smaller.  **^^'  ^'* 


[2290.]  We  may  perhaps  not  improperly  notice  here  the  case  Old  covenanu. 
of  GoodtWe  V.  Fwmcan  (a),  though  indeed  the  best  rent  was  not 
there  required  to  be  obtained:  in  this  case  it  was  a  condition  of 
the  power  that  there  should  be  reserved  ^^  so  much,  or  as  great 
^  yearly  rents,  as  or  more  tban  now  is  and  are  paid,"  &c.,  or 
'*  proportionably,"  &c.;  and  it  was  held,  that  in  estimating  the 
amount  of  the  rent,  the  nature  and  terms  of  the  covenants  on 
each  side  must  be  regarded ;  and  that  it  was  not  necessary  that 
the  same  covenants  (2353)  should  be  in  the  new  as  those  in  the 
old  leases ;  the  point  was,  whether  upon  the  whole  the  reserva- 
tion was  equally  beneficial.    Without  entering  into  the  particular 
fiicts  of  the  case,  which  related  to  covenants  as  to  land  tax,  tithes, 
church  dues,  &c,  this  appears  to  be  the  principle  of  the  decision. 


(c.)   When  a  bene/icial  Lease  is  Surrendet'ed. 

[2291.]  Sir  E*,  Sugdm  (b)  observes,  that  it  has  ^^  been  doubted 
^  in  practice,  whether  a  new  lease  granted  upon  the  surrender  of 
^*  the  old  one  at  an  iricreased  rent  is  valid ;  the  increased  rent,  it 
^^  has  been  argued,  is  equivalent  to  taking  a  fine  at  the  expense 
^of  the  remainder  man,  for  if  the  old  lease  had  been  permitted 
^^  to  run  out,  a  larger  rent  might  have  been  obtained :  there  is  noty 
^hmoeveTy  any  weight  in  this  argvmenty  Subjoined  to  the  passage 
is  a  reference  to  Wilsm  v.  Sewell  (2092). 

[2292.3  '^^  ^^  objection  to  such  a  transaction  appears  not 
to  be  put  here  in  a  clear  shape.  The  reservation  of  an  increased 
rent  shews  that  the  existing  lease  is  a  beneficial  one ;  now  we 
can  hardly  suppose,  in  ordinary  cases  at  least,  that  the  owner  of 


(f)  Doe  d.  Griffith*  t.  LU^d^  3  Esp.    i      (a)  2  Doug^.  565  \  (2364). 
TB;  seeiXw  v.  Al^ii(2211).  I     (6)  603,  and  see  606 ;  (2262).. 

[2292] 
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CHAP.  XTii.    a  beneficial  lease  would  surrender  it  without  receiving  a  con- 
"^^' ^''       sideration  in  some  shape  or  other;    consequently,   suppoaing 
there  to  be  nothing  more  than  the  surrender  of  the  old  lease  at  a 
low  rent,  and  the  grant  of  a  new  lease  at  an  increased  rent,  the 
natural  inference  is  that  the  best  rent  is  not  obtained,  considering 
the  property  as  in  possession  and  subject  to  no  lease.    The  tenant 
for  life,  therefore,  clearly  obtains  a  benefit  at  the  expense  of  the 
remainder  man;  he  immediately  increases  his  own  income  in 
the  shape  of  an  additional  rent,  which  increase  must  obviously 
reduce  the  rent  that  would  otherwise  have  been  paid  after  .the 
natural  expiration  of  the  surrendered  lease.     Certainly  if  the 
surrender  were  made  without  any  consideration, — ^if  the  new 
rent  were  .fixed  without  reference  to  the  existence  of  the  old 
lease, — or  if  the  consideration  were  given  by  the  tenant  for  life 
at  his  own  expense,  there  would  appear  to  be  no  objection  to 
the  transaction;  the  remainder  man  would  not  be  damnified; 
the  best  rent  would  be  obtained;  and  whether  the  old  lease 
determine  naturally,  or  by  forfeiture,  or  by  surrender,  wouUl 
seem  to  be  wholly  inunateriaL     To  put  the  point  in  a  dearer 
shape,  we  may  suppose  a  tenant  to  have  a  lease,  of  which  there 
are  ten  years  to  come,  at  a  rent  of  250/.  a  year,  the  property 
being  worth  dOOZ.  a  year ;  it  is  dear  tiiat  he  would  not  agree  to 
accept  a  twenty-one  years'  lease  in  possession,  at  a  rent  of  300L 
a  year,  since  he  would  then  sacrifice  50Z.  a  year  for  ten  years; 
it  is  equally  clear  that  a  lease  for  twenty-one  years,  reserving  a 
medium  rent  between  the  250/.  a  year  and  the  800/.  a  year, 
would  not  be  within  the  meaning  of  the  power;  the  best  rent 
would  not  be  obtained. 

[2293.]  The  dted  case  of  Wihon  v.  SeweU  arose  on  the  Act 
relative  to  the  Master  of  the  Rolhf  leases,  where  old  or  parti- 
cular rents  are  required  to  be  reserved,  and  fines  may  be  taken ; 
such  cases  are  obviously  very  different  firom  those  arising  on 
powers  requiring  the  best  rent  to  be  obtained,  and  to  which  the 
general  reasoning  in  the  cited  passage  appears  to  refer. 

[2294.]  The  point  above  adverted  to,  seems  to  have  formed 

[:2294] 
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one  of  the  objections  in  EUard  y.  Lord  Lhndaff{c)^  where  an  old     chap.  xvii. 
lease  was  existing  on  a  single  life  at  a  rent  of  84/.,  and  the  old       ^^^'  ^'' 
lease  was  proposed  to  be  given  up,  three  new  lives  being  sub- 
stituted at  a  rent  of  700/.  or  800/. 


(d.)  As  to  the  Rent  being  the  same  during  the  whole  of  the  Term, 

[2295.]  It  was  said  in  Motm^oj/s  case  (d),  where  the  ancient 
rent  was  required  to  be  reserved,  that  it  would  not  be  sufficient 
for  the  ancient  rent  to  be  reserved  to  the  heir  in  tail  or  remainder 
man,  a  different  rent  being  reserved  to  the  donee  during  his  life ; 
but  that  one  and  the  same  rent  must  be  reserved  during  the 
whole  of  the  term ;  this  was  a  reason  urged  against  an  appor- 
tionment (2347)  of  the  rent  The  dictum  was  approved  in  Taylor 
v.  Horde  (e).  Whether  the  position  be  correct  or  not,  it  would 
of  course  be  imprudent  to  act  in  opposition  to  it. 

[2296.]  Where  either  the  ancient  or  the  best  rent  is  required 
to  be  reserved,  it  b  of  course  dear,  that  any  reservation  by  which 
die  parties  taking  subsequently  to  the  donee,  may  be  prejudiced, 
18  bad  (2337). 

[2297.]  Thus  in  Blore  v.  Sutton  (f)^  under  a  power  to  lease 
houses  at  the  best  yearly  rent,  considering  the  nature  of  tiie 
case,  &C., — there  was  reserved  for  the  first  two  years  a  rent 
of  60/.  per  annvm^  and  for  the  remainder  of  the  term  a  rent  of 
IWLper  annum;  and  the  reservation  was  considered  objection- 
able :  the  probability,  indeed,  was,  that  the  immediate  tenant,  for 
Kfe  would  be  the  party  damnified.  Cases  of  this  kind  may 
depend  on  circumstances. 


(c)  1  Ball  &  B.  241 ;  see  (rSourke 
T.  Perceval^  2  Ball  &  B.  58;  iSoe  d. 
Berl  of  Berkeley  v.  Archhp,  of  York, 
6  Easi,  86;  see  Wrijfht  v.  Smith 
(2278). 


(d)  (2133) ;  see  note  1  to  Co.  Litt 
213»»;  2Pr.  Con.  184. 
(0  1  Burr.  121. 
(/)  3  Mer.  237;  see  (2241) ;  (2395). 

[2297] 
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CHAP.  XVII.    . 
SEC.  VI. 


What  the  anci< 
ent  rent. 


2. — As   to  the  Rent  to  he  reserved^  where  the  Power  rejum$ 
the  Reservation  of  t/ie  Old  or  a  Particvlar  Rent. 

[2298.]  In  Orhy  v.  Mohun  (y),  Lord  Holt  and  Lord  Cowper 
differed  in  their  explanations  of  what  ought  to  be  considered  the 
ancient  rent :  HoU  explained  it  to  mean  the  rent  reserved  at  the 
period  of  the  creation  of  the  power  where  a  lease  was  then  ia 
being,  or  the  rent  reserved  last  before  that  period  where  there 
was  no  lease  in  being,  he  considering  that  the  estate  was  intended 
to  be  kept  up  in  the  same  plight  and  condition :  Cowper  seemed 
to  make  the  point  depend  more  on  which  was  the  most  usual 
reservation,  since  there  might  have  been  a  reservation  twice  of 
one  sum,  and  once  of  another.  Much  must  depend  up<m  the 
wording  of  the  power.  There  appears  to  be  littie  in  the  books 
on  the  subject  ynth.  reference  to  private  powers. 


Evidence. 


[2299.]  In  a  recent  case  (A),  where  a  variety  of  questions 
were  ndsed,  there  was  no  dispute  as  to  the  rent  being  the  old 
rent;  reference  appears  to  have  been  made  to  a  lease  granted 
prior  to  the  creation  of  the  power. 

[2300.]  In  a  previous  case  (t),  a  very  old  rental  addressed  to  a 
former  tenant  for  life  by  an  agent  of  his  father,  and  indorsed  by 
tiie  tenant  for  life,  was  received  in  evidence,  in  order  to  shew  that 
in  particular  leases  less  than  the  ancient  rent  was  reserved;  the 
tenant  for  life's  accounts  were  also  received :  the  case  proceeded, 
it  seems,  on  general  principles,  it  having  been  the  interest  of 
this  former  tenant  for  life  to  reduce,  rather  than  to  increase  the 
old  rents. 


Onus  probandi.        [230h]  In  tiie  above  case  the  anus  probandi  that  tiie  rent  was 

not  the  ancient  rent,  appears  to  have  been  thrown  on  the  remainder 


(si)  Gilb.  53,  68,  2  Vem.  643,  2 
Freem.  292  *,  see  Lard  Conwaif*8  case, 
cit.  1  Keny.  166,  in  Taylor  v.  Horde; 
see  Powell,  549. 


(A)  Doe  V.  Wilton,  5  B.  &  A. 
363. 

(i)  Roe  d.  Brrme  v.  RawlifUftj  7 
East,  279. 

[2301] 
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man  (j).     Pethaps  in  such  cases  the  piresiimption  is  in  fevoiir  of    chap.  xvii.> 
die  lease,  particularly  if  it  be  of  an  old  date.     As  to  leases  under        ^^^-  ^'* 
powers  to  let  at  the  best  rent,  Lord  Eldan  (k)  states  the  pre- 
sumption to  be  so. 

[2802.]  It  seems  to  be  almost  unnecessary  to  mention,  that  Too  great  a 
more  than  the  old  rent  may  be  reserved  (/) ;  or  that  the  execu'*' 
tion  of  the  power  cannot  be  affected  by  the  erection  of  a  new 
house  (m),  or  other  improvements.  As  to  Bead  and  NasA,  the 
objection  to  the  lease — that  "  no  new  rent"  was  reserved  for  thel 
house,  and  that  part  of  the  old  rent  was  therefore  issuing  out  of 
the  ^^  new  house '^ — seems  a  somewhat  sing^ar  one. 

[2303.]  Where  the  donee,  on  granting  a  particular  lease,  re-^ 
serves  more  than  the  old  rent,  it  would  seem  that  on  the  granting 
of  a  subsequent  lease  he  may  return  to  the  old  standard. 

[2304.]  In  Winter  v.  Laveday  (2159),  the  rent  reserved  was  Copyhold  rent, 
that  previously  payable  on  copyhold  grants ;  no  objection  seems 
to  have  been  made  on  this  account;  but  as  elsewhere  (2136) 
appears,  the  property,  as  part  of  the  demesnes,  or  as  granted  by 
copy,  was  held  to  be  not  within  the  power. 

[2305.]  In  regard  to  the  quality  of  the  rent  it  was  said  in  silver,  &c. 
Mountfaj^s  case  (n),  that  a  reservation  of  silver  in  lieu  of  gold 
would  not  be  sufficient.  So  far  as  appears,  the  case  has  never 
arisen:  in  order  at  this  day  to  view  the  matter  accurately,  it 
might  be  necessary,  perhaps,  to  consider  the  several  legislative 
enactments  relating  to  the  currency. 

[2306.]  In  the  same  ease  it  was  agreed,  that  a  reservation  of 
eight  buahels  instead  of  a  quarter  of  wheat,  was  good,  the  differ- 
ence being  in  form  only,  and  not  in  substance. 


0)  See  in  Orby  t.  JfoAten  (2321). 
(Jt)  1  Bli.  428,  Queenslerry  Leases, 
(0  Campion  r.  Thorpe^  Clayt  99; 
Doe  ▼.  Creed  (2309)',  Doe  v.  WiUonj 


5B.  &  A.  363;  see  (2388). 

(m)  Read  and  Nashe,  1  Leon.  147. 

(tt)  (2133);  see  in  Orly  r,  Mohun 
(2321). 

[2306] 
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CHAP.  XVII.         [2307.]  In  the  Earl  of  Coventry  v.  Lady  Coventry  (o),  wbere 

SEC.  VI.       there  was  a  power  to  lease,  so  as  there  were  reserved  "  during 

Heriou.  ^^  the  continuance  of  such  lease  the  accustomed  refit^  or  more,  or  as 

^^  much  as  can  be  reasonably  got, " — it  appears  to  have  been 
held  (p)  that  it  was  no  objection  that  the  same  heriots  were  not 
reserved  as  before.  Admitting  this,  it  is  clear  that  a  very  slight 
addition  to  the  words  of  the  power  would  make  a  difference. 

Special  cases.         [2^08.]  Sometimes  questions  arise  whether  the  old  rent  or  the 

best  rent  must  be  reserved. 

[2309.]  In  a  recent  case  {q)  there  was  a  devise  in  strict  settle- 
ment, with  a  power  to  the  persons  in  possession  to  grant  leases  as 
occasion  should  require, — viz,  of  estates  in  the  counties  of  Suuex 
and  Htmtingdcn  for  terms  not  exceeding  twenty^cne  years,  so  as 
there  were  reserved  ^^  the  mo^  rent''  that  could  be  got, —  and  of 
messuagesy  &c.,  in  Middlesex  and  Lcmdon^  for  terms  not  exceeding 
sixty-one  years,  so  as  there  were  reserved  *^  the  usual  or  other  the 
*^  most  rent,"  that  could  be  had ;  and  it  was  held  as  to  the  latter 
estates  that  the  usual  rent  only  need  be  reserved ;  and  if  from 
their  ruinous  state  or  other  circumstances,  that  could  not  be 
obtained,  then  the  most  rent;  and  that  the  usual  rents  bebg 
small,  fines  might  be  taken.     Sir  E.  Suyden  (r)  seems  to  have 
doubts  as  to  the  propriety  of  this  decision.    The  circumstaDces, 
as  the  difference  of  phraseology,  situation  of  property,  &&,  were 
of  a  peculiar  nature. 

[2310.]  It  may  not  be  improper  here  to  refer  to  Talbot  v. 
Tipper  (s),  where  a  man  settled  lands  to  the  use  of  himself  for 
life,  with  remainder  to  the  use  of  trustees  for  ninety-nine  years  if 
another  should  so  long  live,  upon  such  trusts  as  the  settlor  should 


(o)  1  Com.  312. 

(p)  See  Dean  and  Chapter  of 
Worcester^*  case,  6  Rep.  37*;  Co. 
Lilt  44^ 

(q)  Doe  d^  Newnham  ▼.  Creed,  4 


M.  &  S.  371 ;  see  Coventry  v.  Cot«a- 
try  (2189). 

(r)  611,11. 

(8)  Skin.  427;  see  Perkins  ▼.  WaHer, 
1  Vem.  97 ;  see  (374). 

[2310] 
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directy  with  remainder  to  the  settlor's  first  son,  &c, — the  settlor  cbap.  xvii. 
reserving  a  power  to  make  leases  with  fine  or  without  fine,  and  ^^^'  ^'^ 
rendering  mch  rents  and  services  as  he  should  think  fit;  and  a 
lease  without  the  reservation  of  any  rent,  was  held  good.  One 
ground  of  the  decision  was,  that  ^^  a  yearly"  (2329)  rent  was  not 
required  to  be  reserved,  and  that  the  reservation  of  a  pepper  com 
rent,  payable  forty  years  afterwards,  would  have  been  sufficient : 
the  second  limitation  in  trust  was  also  referred  to.  It  does  not 
appear  whether  the  power  expressly  or  by  implication  limited  the 
duration  of  the  leases ;  if  not,  the  power  enabled  the  settlor  in  a 
great  degree  to  defeat  the  settlement.  The  decision  may  have 
been  very  correct,  but  some  of  the  reasons  assigned  for  it  are  not 
particularly  sadsfactory ;  the  report  is  very  short 


3. — As  to  the  Farm  of  (he  Reservation. 
(a.)    To  Ufhom  the  Rent  must  he  reserved. 

[2311.]  Some  observations  have  already  (2062)  been  made 
bearing  on  this  point ;  in  addition,  a  reference  may  be  made  to 
some  general  authorities  (t)  upon  the  subject  of  informal  reser^ 
▼atioDS  of  rent;  and  we  may  then  briefly  notice  the  cases  which 
have  arisen  on  powers* 

[2312.]  In  Whitlock's  ease  (2144),  in  a  lease  made  by  a  settlor 
under  a  power,  the  rent  was  reserved  to  ^^  the  said  (donee),  his 
^^  heirs  and  assigns,  and  such  person  and  persons  to  whom*'  the 
hereditaments  after  the  donee's  death  shoidd  belong,  &c,  ^^  during 
^'  the  said  term,"  at  four  feasts,  &c ;  the  settlor  had  not,  it  appears, 
retained  the  ultimate  reversion  in  fee. — An  objection  was  taken 
to  the  reservation :  the  ^*  heirs,"  it  was  admitted,  could  not  take 
the  rent;  and  it  seems  to  have  been  urged  that  the  persons  for 
the  time  being  intitled  to  the  estate  could  not  have  it,  on  account 


(4  Saekevereil  v.  Froggait,  2  Widb.   1  Merrieky  Hard.  89 ;   Co.  litt  47», 
Saand.  367*,  I  Vent.  161 ;  Coiker  ▼.  I  213S  2  Pr.  Con.  184. 

[2312] 
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CHAP.  XVII.     of  the  Strict  rules  of  law  as  to  the  parties  to  whom  rents  must  be 

^^^'  ^'' reserved  (2062);  but  the  reservation  was  agreed  to  be  good.— 

It  was  laid  down  that  a  reservation  to  the  lessor  and  his  heirs  would 
in  such  a  case  be  good ;  so  to  the  lessor  and  every  person  to  whom 
the  inheritance,  &c.,  should  appertain  during  the  term ;  but  ''that 
**  the  most  clear  and  sure  way  was  to  reserve  rent  yearly  during  the 
f^  term,  and  leave  the  law  to  make  distribution,  without  an  express 
**  reservation  to  any  person : ''  however, ''  it  was  resolved  that  all  the 
^'said  three  several  ways  were  good  enough,  and  effectual  in  law. — " 
In  the  particular  case,  the  power  required  that  upon  every  lease 
the  ancient  and  accustomed  rents,  heriots»  &c,  '^should  be  reserved, 
f^  payable  during  the"  leases :  commonly  the  forms  require  in  ex* 
press  words  that  the  rent  should  be  reserved  so  as  to  be  incident 
to  the  reversion. 

[2313.]  The  question  has  been  agitated  in  more  modem  times 
where  the  words  ''  and  [or]  such  person  and  persons,"  &c,  have 
not  been  found :  the  Courts  have  adhered  to  the  positions  laid 
down  in  WhithdCs  case. 

[2314.]  Thus  in  HotUy  v.  Scott  (u)^  a  reservation  of  the  rent  as 
well  as  of  the  condition  of  re-entry  (2079),  to  the  tenantfor  life,  ''his 
^<  heirs  and  assigns,"  was  considered  good ;  the  tenant  for  life  was 
such,  it  seems,  of  his  wiffs  estate  by  means  of  a  fine  levied  by  them. 

[2315.]  And  in  a  subsequent  case  (r),  where  a  power  to  lease 
was  vested  in  the  tenant  for  life,  he  being  the  settlor,  at  the  best 
rent,  '*  to  be  incident  to  the  immediate  reversion,"  &&, — a 
reservation  to  the  donee,  *'  his  heirs  and  assigns,"  was  held  to 
be  valid:  it  does  not  appear  whether  the  settlor  retained  the 
ultimate  reversion. 


(tf)  Lofit,  316 ;  S.  C.  nom.  Ld.  Tanr 
kerville  v.  Wingfield^  in  n.  to  Smith 
▼.  Doe  d.  Lord  Jeney^  5  Moo.  346, 3 
Bli.  331, 2  Bro.  &  B.  408,  7  Pri.  343 ; 
se0  Amb.  746.  748,  in  Campbell  v. 
Leach ;  2  Doug.  572)  in  Goodtiik  v. 


Funucani    see  Hurd  ▼•  Fletcher^  1 
Doug.  43. 

(v)  Campbell  v.  Leach^  Amb.  740; 
see  Bassett*8  case,  cit  ibid;  Doe  t. 
Bettison^  12  Ea^t,  305 ;  Lomf  f.  Am- 

[2315] 
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[2316.3  The  cases  appear  to  have  been  determined  upon  chap.  xvti. 
general  principles,  without  regard  to  minute  differences;  pos-  scc.vi. 
sibly,  however,  it  may  not  follow  that  any  'words,  howevet 
informal,  will  be  sufficient;  the  words  *^  during  the  term,"  or 
equivalent  words,  may  be  of  importance  in  curing  defects.  Ad- 
ikiitting  that  the  power  is  meant  to  be  pursued,  the  most  &vour- 
able  construction  must,  it  seems,  prevail :  where  the  lessor  has 
been  the  absolute  owner,  the  question  has  been  of  a  somewhat 
different  nature. 


(b.)    Whether    the    Amount    of   the    Bent    must    he    particu- 
larly stated, 

[2317.]  It  is  scarcely  necessary  to  observe,  that  in  ordinary 
leases  the  predse  amount  of  the  rent  is  mentioned  in  the  reser- 
vation: a  few  special  cases,  differing  in  general  a  good  deal 
from  each  other,  have  however  arisen  where  such  has  not  been 
the  case. 

[2318.]  Thus  in  Lewscn  v.  Piggot  (tr),  under  a  power  to  make  So  much  per 
leases  of  lands  anciently  demised,  reserving  at  least  twelve  shil- 
lings for  every  Cheshire  acre, — a  lease  reserving  in  words  "  all 
*^  die  rent  intended  to  be  reserved  **  was  held  good,  the  amount 
being  readily  ascertainable  by  an  actual  admeasurement 

[2319.]  In  Shannon  v.  Bradstreet  {x),  under  a  power  to  lease 
at  the  best  rent,  an  agreement  was  entered  into  to  lease  at  the 
rate  of  so  much  an  acre  to  be  ascertained  by  a  survey ;  and  Lord 
Bedesdale  held  that  the  remainder  man  was  bound :  there  is  pro- 
bably a  mistake  in  the  report  (y)  as  to  the  expression, —  "  every 
^  executory  contract  must  contain  this  species  of  uncertainty.** 
Under  such  a  power  at  least,  whatever  may  be  the  case  under 
a  power  like  that  in  Lewson  v.  Piggot^  it  would  be  inexpedient 
to  frame  the  reservation  in  a  ka^  in  this  general  way. 


{w)  Cil.  in  Orhy  v.  Mohun,  Gilb.  (x)  I  S.  Sc  L.  52. 


49,  01,  and  2  Vera.  533. 


(y)  1  S.  &L.  72;  Sug.  617. 

[2319] 
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CHAP.  xTii.         [2320.]  In  the  above  cases  there  was  no  real  uncertainty;  tlie 
^^^'  ^'       amount  depended  upon  a  simple  admeasurement  and  calculation. 
In  the  next  kind  of  reservation,  although  there  was  no  posittre 
uncertainty,  stQl  there  was  not  a  reasonable  certainty. 

^^^'^w       C2821.]  Thus  in  a  much  agitated  case  (z),  there  was  a  power 

to  lease  <<so  as  upon  every  such  lease  of  such  parts  of  the'pte- 
mises  as  had  been  anciendy  and  accustomedly  demised,  whereof 
fines  had  been  usually  taken,  the  old,  usual,  and  accustomed 
*'  yearly  rent  or  rents  or  more,  should  be  yearly  reserved,  and 
'^  made  payable  during  the  continuance  thereof  respectively, — 
*^  and  so  as  upon  every  lease  of  sudi  part  of  the  premises  as  had 
<*  not  been  usually  let,  and  for  which  there  had  not  been  any  fine 
'^  or  fines  formerly  taken,  there  should  be  reserved  and  made 
^^  payable  during  the  continuance  of  the  same  respectively,  the 
*^  most  and  best  improved  yearly  rent  that  could  be  reasonably 
<<  had  or  obtained  for  the  same,*' — and  so  as  the  lessees  should 
not  be  dispunishable  of  waste,   and  should  execute   counter- 
parts.— The  donee,  by  a  lease  reciting  the  power,  demised  to 
two  persons,  all  die  messuages,  tenements,  and  £anns  in  various 
places  (naming  them),  in  the  county  of  Chester;  and  all  other 
the  messuages,  &c.,  comprised  in  the  settlement,  which  had  been 
usually  letten,  and  for  which  fines  had  been  taken ;  and  all  other 
lands  which  were  within  the  compass  and  intent  of  the  said 
power;  to  hold,  &c., — ^^ yielding  and  paying,  therefore,  during 
*<  the  said  term,  at  or  upon  tiie  days  and  times  in  that  behalf 
"  used  and  accustomed,  the  several  and  respective  old  accustomed 
*^  rents  reserved  and  payable  for  the  said  several   messuageSi 
^^  tenements,  and  farms  thereby  leased,  according  to  the  intent 
*^  and  meaning  of  the  said  proviso.'* — The  lease  was  held  bad  by 
Lord  Cowper  and  Lord  Trewr^  against  Lord  HoUy  on  account  of 
the  generality  of  the  reservation,  &c,  it  being  considered  by  the 
two  former  that  the  remainder  man  was  thereby  placed  under 


{x)  Orhy  r.  Mohtm,  Gilb.  45,  2 
Vera.  531,  542  Raith.  ed.,  Pr.  in  Ch. 
367,  2  Freem*  291,  6  B.  P.  C.  145, 


8vo  ed. ;  S.  C.  cit.  10  Mod.  473,  in 
Coventry  v.  Coventry;  S.  C.  also  cit 
in  Foot  Y.  Kcarriot  (2126). 
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difficulties,  in  asoertainiDg  what  were  the  old  rents,  and  what  chap.  xvii. 
pTopert7  ^^^^^  subject  to  each  such  old  rent^  &a  The  circum-  "^'  ^'* 
stance  that  the  power  Required  a  counterpart  (2096)  to  be  exe- 
euted,  was  relied  on  as  shewing  that  a  positive  certainty  was 
meant.  It  was  admitted,  it  seems,  that  in  point  of  law  there 
was  no  objection  to  a  lease  granted  in  the  form  in  question  by 
an  absolute  owner  of  the  inheritance ;  that  there  was  no  positive 
uncertainty  (a) ;  indeed  it  was  said  that  if  the  uncertainty  were 
positive,  the  lease  might  in  this  last  case  be  deemed  good  and 
the  reservation  bad ;  but  at  all  events,  Cowper  and  Trevor  held, 
as  to  the  principal  case,  that  the  power  must  be  construed  bA 
meaning  a  fiur  and  reasonably  certain  reservation :  and  that  it 
was  not  intended  that  the  words  of  the  power  should  be  used 
verbatim  in  the  reservation. 

[2322.1  In  another  branch  of  the  same  case  which  arose  on  Re«er?ttion  (m 

.  ,  .  words)  of "  the 

that  part  of  the  power  which  required  the  reservation  of  ^^  the  «  beet  rent" 
*^  most  and  best  improved  yearly  rent,''  &c., — a  lease  was  made 
yielding  yearly,  *^  such  sum  and  sums  of  money  as  should  amount 
''to  the  most  and  best  improved  yearly  rent"  that  could  be 
obtained,  &c ;  the  lease  was  held  to  be  bad;  indeed,  its  validity 
seems  hardly  to  have  been  contended  for.  It  was  probably  not 
wordi  consideration,  whether  equity  would  have  relieved  the 
lessees  as  purdasers  of  this  lease  at  a  rack  rent;  Lord  Cowpet^s 
impression  woiild  seem  to  have  been  against  the  lease  in  toto, 

[2323.]  There  is  a  prior  very  obscure  case  {b)  which  involved 
some  such  question : — under  a  power  to  make  a  lease  as  a  pro* 
vision  for  younger  children,  a  lease  was  made  ''  paying  yearly 
''  BO  mudi  rent  as  amounts  to  two  parts  in  three  of  the  yearly 
^  value  of  the  said  houses  according  to  the  best  improved  value ;" 
on  a  bill  to  set  aside  the  lease,  or  to  have  the  rent  ascertained, 
and  a  covenant  entered  into  for  the  payment  of  it  (2352),  the 


(a)  See  I  Buir.  121,  in  Taylor  v. 
{by  AuiUy  y,  Audley^  2  Ch.  Rep. 


156 ;  see  S.  C.  oit.  in  Orby  v.  Mohwif 
2  Vera.  533. 

[2323] 
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CHAP.  XVII. 
SEC.  VI. 


Court'ofCA^KTur^  declared  the  lease  to  be  good;  and  decreed 
that  tlie  sum  paid — if  no  greater  value  (at,  it  is  presumed,  the 
time  of  making  the  lease)  were  proved -^should  be  the  rent» 
though  the  premises  should  rise  or  fall  in  value.  Sir  E.  Sttgden  (e) 
observes,  that  ^^  the  power  does  not  appear  to  have  required  the 
^^  reservation  of  any  rent;"  it  must,  however,  it  seems,  be  pre- 
sumed that  it  required  the  reservation  of  two-thirds  of  the  inn 
proved  yearly  value  (d).  It  cannot  be  discovered  whether  the 
tease  was  considered  to  be  good  at  law  (2980).  One  point  was, 
T^hedber  the  rent  was  to  be  a  certain  one,  or  to  vary  from  time  to 
time,  according  to  the  value,  for  the  time  being,  of  the  premises. 


;  [2324.3  In  Taylor  v.  Horde  {e)  it  seems  to  have  been  con- 
sidered that  a  lease  in  the  form  of  the  sec&nd  lease  in  Orby  v< 
MohwHy  would  be  good  against  an  absolute  owner:  in  what 
light,  however,  the  reservation  should  be  viewed,  may  be  a  nice 
question. 


(c.)  As  to  the  Days  of  Payment* 


Old  reots. 


Best  rents. 


Forms. 


[2325.]  Where  the  power  requires  the  old  or  a  particular  rent 
to  be  reserved,  it  is  at  least  expedient  to  reserve  the  rent  payable 
on  the  accustomed  days,  and  so  far  as  possible  to  pursue  the  old 
form  of  reservation.  As  to  leases  under  other  powers,  it  seems 
more  advisable  to  reserve  the  rent  half  yearly,  quarterly,  or 
otherwise,  as  is  most  common  in  the  pkice  where  the  property  is 
situate,  with  reference  to  the  particular  kind  of  property ;  and, 
so  far  as  may  be,  on  the  usual  days  for  the  payment  of  rent 
Sometimes  powers  expressly  require  that  the  rent  shall  be  pay- 
able "  quarterly," — "  half  yearly  "  (/*)>— or  either  **  quarterly  or 
"  half  yearly  "  (y),— or  "  yearly  "  (A), — or  at  a  particular  day  (t) ; 
more   commonly,   however,   the  matter  is  left  at    large.     Ib 


(c)  615,  n. 

Id)  See  Powell,  555. 

le)  1  Burr.  121. 

(/)  Doe  V.  Sandham  (2357) ;  Coxe 


V.  Day,  13  East,  118. 

{g)  See  Cooper  \.  Denne  (2399). 
(/i)  /n/. 
(0  Inf. 

[2325] 
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deciding  whether,  in  any  particular  case,  the  periods  fixed  by  a     chap.  xvii. 
lease  are  .proper  ones,  much  must  of  course  depend  upon  the  word-       ^^^  ^''' 
ing  of  the  power ;  it  is  difficult  to  lay  down  any  general  rules :  we 
may,  however,  shortly  notice  the  cases  which  have  been  decided 
upon  the  subject 

[2326.]  In  Maun^ot/s  case  (a),  a  tenant  in  tail  was  restricted  Two  feasts  in* 
from  aliening,  unless  "  rendering  the  true  and  ancient  rent,"  &c;  *  ***  ®    °'""' 
and  it  was  laid  down,  tliat  a  reservation  at  two  feasts  instead 
of  four  was  bad :  here  the  rent  was  not  to  be  payable  so  often  as 
formerly. 

[2327.]  Sir  E*  Sugden  (J),  relying  on  the  Dean  and  Chapter  of 
Wareeiter^s  case  (c),  where,  under  one  of  the  Disabling  Satutes  (<f ), 
die  rent  was  in  like  manner  reserved  at  two  feasts  instead  of 
four,  appears  to  consider  tliat  if  the  word  ^^  yearly"  should  in 
such  a  case  accompany  the  other  words,  ^*  the  whole  rent  may  be 
^^  made  payable  at  one  time  or  at  several  periods."  We  should 
perhaps  act  with  caution  on  this  position  (e).  Sir  E.  Suffden^s 
only  authorities  on  private  powers  (f)  did  not  arise  with  reference 
to  ancient  rents ;  and  as  to  the  other  authority,  admitting  that  it 
would  rule  a  private  power  (2107),  the  words  of  the  Statute  are, 
"whereupon  the  accustomed  yearly  rent  or  more  shall  be  re- 
^^  served  and  payable  yearly  during  the  said  term :"  it  was  thought 
a  reservation,  payable  once  a  year,  would  have  been  sufficient. 

[2328-]  In  DoeY,  Wilson  (y),  under  a  power  to  grant  leases  so  Half-yearly, 
as  there  were  "  reserved  and  made  payable  yearly  during  the  con-  *"  °^  ^*"  ^* 
^  tmuance  thereof,  the  usual  and  accustomed  yearly  rents,  boons, 
**  and  services," — the  rent  was  reserved,  payable  half  yearly  as 


(a)  (2133) ;  see  in  Orby  v.  Mokun 
(2321);  Taylor  t.  Horde,  1  Burr.  121. 
(6)  613;  see  618. 
(cj  6  Rep.  37* ;  see  Co.  Litt.  44^ 
(«0  13Eliz.  c.ao. 
W  Sec  Powell,  571, 

"vou  II.  Y  [2328] 


(/)  Campbell  y.  Leach  (2941)  iBJid. 
Cardigan  t.  Montagu  (2279). 

(g)  5  B.  8c  A.  363 ;  see  the  Dean 
and  Chapter  of  Worcester's  case,  sup. ; 
Regina  v.  Weston  (23;33). 


822 


CHAP.  XVII. 
SEC.  VI. 


POWERS  TO    LEASE — OF   THE   RENT   TO   BE    RESERVED. 

usual ;  and  the  lease  was  held  to  be  good.  The  doubt  was  raised 
on  the  word  "yearly,"  where  it  first  occurred,  and  was  .whether 
the  rent  ought  to  have  been  reserved  ofiener  than  once  a  year. 
The  objection  was  a  most  singular  one,  since,  in  ordinary 
cases,  it  seems  for  the  benefit  of  all  the  various  parties  interested 
in  the  inheritance,  that  a  rent  should  be  payable  at  frequent 
periods ;  and  the  Court,  by  its  mode  of  at  once  giving  judgment 
upon  this  and  various  other  points,  without  hearing  the  lessee's 
counsel,  seems  to  have  shewn  its  determination  to  put  a  stop,  if 
possible,  to  the  mass  of  litigation  arising  upon  these  technical 
objections  to  leases  granted  under  powers.  It  may  be  Only  fair 
to  conclude,  that  the  plaintiffs  in  such  case» — when  urging  formal, 
and  in  many  instances  frivolous  objections  to  leases,  apparently 
hoTid  Jidej  and  frequently  purchased  for  large  simis — ^have  other 
and  sufficient  reasons,  though  not  legal  ones,  to  justify  the  course 
taken  (A).  Upon  the  particular  point,  reference  was  made  by  the 
Court  to  the  usual  form  of  reservation, — "yielding,'*  &c.,  "yearly," 
at  perhaps  two  or  four  days. 


[2329.]  In  a  prior  case  (i)  under  a  power  of  leasing,  so  that 
"  there  be  reserved  to  continue  due  and  payable  yearly^  during  the 
"  continuance  of  such  leases,  the  utmost  and  best  improyed  yearbi 
"  (2310)  rent  or  rents,"  &c. — no  objection  seems  to  have  been 
made  to  a  reservation  by  half-yearly  payments. 


Monthly. 


[2330.]  In  Campbell  v.  Leach  (J),  under  a  power  to  lease  "  at 
"  the  best  and  most  improved  yearly  rent,"  &c*,  the  rent,  which 
was  a  proportion  of  the  ore  of  a  mine,  was  to  be  rendered  every 
three  months  or  (at  the  request  of  the  lessor  his  heirs  or  assigns) 
oftener ;  and  the  reservation  seems  to  have  been  held  good.  Per- 
haps in  ordinary  leases  under  a  common  power  of  leasing,  there 
would  be  no  objection  to  the  reservation  of  a  rent  monthly,  or 
even  at  shorter  intervals,  provided  no  difficulty  should  in  conse- 
quence arise  in  procuring  tenants :  in  general,  however,  it  may 


(h)  See  5  Rep.  6*1,  in  MovntjoyU 
case 


(t)  Cardigan  y.  MtnUagu  (2279). 
0)  Arab.  740. 

[2330] 
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be  most  prudent  to  adhere  to  the  common  usage  according  to  the     chap.  xvii. 
subject  matter  of  the  lease.  ^^•^'  ^^' 


[2331.]  In  the  cases  hitherto  considered,  the  question  has  been 
with  respect  to  the  number  of  periods  in  the  year  at  which  the 
rent  should  be  made  payable:  the  subsequent  cases  are  of  a 
different  though  various  description. 

[2332.]  In  Ludlow  v.  BechoUh  (k)  there  was  a  devise  to  a  per-  «  Michaelmas, 
son  for  life,  with  power  to  make  leases  for  twenty-one  years,  W^Z^^^^ 
rendering  a  rent  of  10/.  per  annum  ^^  payable  at  Michaelmas,  or 
"  twenty  days  afier^'  (/) ;  a  lease  having  been  made  with  a  reserva- 
tion of  the  rent  payable  at  Michaelmas,  without  any  thing  being 
said  of  the  twenty  days,  its  validity  was  disputed;  a  main  question 
was,  whether  the  power  was  imperative  that  the  rent  should  be 
reserved,  payable  "  at  Michaelmas  or  twenty  days  after,'* — or 
whether  the  donee  had  an  option,  either  altogether  or  to  a  certain 
extent,  within  the  particular  limits :  the  point  was  not  decided. 

[2333.]  In  the  Queen  v.  Weston  (m)  there  is  a  loose  dictum  by  Anticipation. 
Powell,  J.,-— "that  if  a  man  had  power  to  make  leases,  reserving 
'^  the  ancient  yearly  rent  annually,  yet  if  it  were  reserved  upon  a 
"  day  before  the  year  was  up — as  if  the  year  ended  at  Christmas 
"  and  it  was  reserved  at  Michaebnas — it  would  be  well  pursuant  to 
**  the  power ;"  it  is  added,  "which  Holt  agreed."  Sir E,Suffden{n) 
ruses  a  doubt;  and  the  point  may  be  thought  very  questionable, 
at  least  unless  such  was  the  ancient  mode  of  reservation. 

[2334.]  In  Isherwood  v.  Oldknow  (o),  under  a  common  power  By-gone  occu. 
requiring  that  there  should  be  reserved,   "  payable  during  the  P*^®^' 
*'  continuance,"  &c.,  the  best  "  yearly  rent,"  &c., — ^a  lease  was 


(n)  613. 

(o)  3  M.  &  S.  382. 


{k)  Al.  90. 

(/)  Bull,  note  3  to  Co.  Litt.  202*. 

(w)2Ld.Raym.,  1197. 

Y  2  [2334] 
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CHAP.  xYii.     dated  the  15th  October j  the  term  being  for  fourteen  years,  to  be 
^^^'  ^''        computed,— as  to  the  meadow  and  plough  lands  from  the  13th 
February  last, — as  to  the  pasture  from  the  25th  March^ — ^and  as 
to  the  messuage  from  the  12th  May  ;  the  rent,  100/.,  was  made 
payable  half-yearly  on  the   11th  November  and  the  25th  Marchj 
and  the  first  payment  was  to  accrue  on  the  following  II th  No- 
vember, being  about  a  month  after  the  date  of  the  lease;  under 
these  circumstances,  in  an  action  of  covenant  by  the  remainder 
man  for  rent,  &c.,  it  was  held  that  the  lease  was  good ;  and  tliat 
the  first  half-year's  rent  should  be  deemed  for  by-gone  occupa- 
tion (2236) :  it  was  said  that  if  the  fact  were  otherwise  it  should 
have  been  specially  pleaded.     No  objection  seems  to  have  been 
made  to  the  reservation  in  other  respects  (2209). 

[2335.]  A  more  recent  case  {p)  may,  from  tlie  nature  of  the 
power  and  the  facts,  have  presented  still  less  difficulties : — in  this 
last  case  the  power  was  to  lease  for  three  lives,  or  twenty-one 
years,  or  any  term  determinable  on  lives, — so  as  there  were  "  re- 
"  served  and  made  payable  yearly,  during  the  continuance  thereof, 
^^  the  tistiol  and  accustomed  yearly  rents,  boons,  and  services;"  a 
lease  was  made,  dated  the  6th  January^  1785,  for  ninety-nine 
years  determinable  with  three  lives,  at  a  rent  fay  eible  at  Lady-day 
and  Michaelmas-^ayy  the  first  payment  to  be  made  at  Lady- 
day, — the  lease  being  granted  on  the  surrender  of  an  old  lease, 
on  which  there  was  one  life  existing :  it  was  obser\'^ed,  that  tlie 
rent  was  an  old  rent,  which  appeared  to  be  payable  at  these 
times ;  and  in  addition,  it  was  said  that  the  transaction  operated 
in  effect  as  a  mere  extension  of  the  term  on  a  surrender  of  an 
old  lease.  It  is  obvious  that  by  a  contrary  mode  of  reservation, 
gross  injustice  might  have  been  done  to  the  immediate  tenant  for 
life.  From  the  various  objections  taken  to  the  lease  in  question, 
it  seems  very  probable,  that  had  the  reservation  assumed  a  con- 
trary shape,  it  would  have  been  equally  quarrelled  with,  as  un- 
authorized by  the  power,  though  upon  an  opposite  ground.  The 
term  being  determinable  on  lives,  it  was  argued  that  an  appor- 

(p)  Dae  d.  Earl  of  Shrewsbury  v.  Wilson,  5  fi.  &  A.  303. 

[2,335] 
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tioned  rent  should  have  been  reserved  for  the  Last  broken  half    chap.  xvn. 
year.  s^c.  vi. 

[2336.]  It  is  clear  that  whether  the  power  particularly  so  pro- 
vide or  not,  the  rent  should  be  made  payable  during  the  whole 
of  the  term,  so  as  to  give  the  tenant  for  life  and  the  remainder 
man  equal  benefits,  or  so  as  at  least  the  latter  shall  not  by  any 
possibility  be  prejudiced. 

[2337.]  Upon  this  principle,  in  Doe  d.  Wilmot  v.  Giffard  (j).  Chasm. 

where,  under  a  common  power  to  lease  at  the  best  rent  without 

fine,   a  lease  dated  the  14th  September  was  made  of  Lansdowne 

House  for  twenty-one  years  from  the  day  of  the  date   of  the 

lease,  at  a  rent  of  1200/.  a  year,  payable  on  the  29th  September 

and  the  25th  March^  the  Jtrst  payment  to  be  made  on  the  25th 

March  next, — the  lease  was  held  to  be  void,  since  the  term  would 

end  on  the  14th  September^  and  no  rent  would  be  payable  from 

the  preceding  25th  March.     There  may  have   been  a  further 

objection  on  account  of  half-a-year's  rent  only   having  been 

reserved  for  the  period  commencing  the  14th  September^  the  date 

of  the  lease,  and  ending  at  the  following  Lady-^y.     No  doubt 

the  intention  of  the  parties  was  defeated  by  a  mere  blunder  of 

the  framer  of  the  lease :  it  does  not  appear  whether  there  was 

any  attempt  to  obtain  relief  in  equity  (2984). 

[233a]  And  here  it  may  be  noticed,  that  one  objection  to  ^^^^^ 
the  lease  in  Doe  v.  Wilson  (2335)  was,  that  under  the  wording 
of  a  particular  clause,  the  right  to  sell  distresses,  &c,  now  (r) 
incident  by  law  to  a  rent  service,  was  abridged ;  the  clause  was 
copied  from  an  old  lease  of  1708,  preceding  the  creation  of  the 
power,  which  arose  under  a  private  Act  of  Parliameat  passed  in 
1720 :  it  was  provided  by  the  clause,  that  if  the  rent  '^  shall  not 
"  be  paid  at  the  days  and  times  aforesaid,"  or  if  certain  "  amer- 


{q)  Cit.  6  B.  &  A.  371,  in  JDoe  V. 
Wilton;  and  see  Sug.  609,  and  4th 
ed.  615;  (2290). 


(r)  Harg.  n.  7  to  Co.  Litt.  47*»,  and 
n.etoib,  162^ 

[2338] 
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CHAP.  XVII.    «  daments,  pains,  fines,  and  penalties,  nomine  paauB^  after  rea- 
sEc.  vr.       (c  sonable  demand,"  should  not  be  paid,  &e.,  then  the  lessor, 
his  heirs,  &c.,  might  distrain,  and  the  distresses  ^^detotn^ontii 
•»  satisfaction,  &c.,  nothing  being  said  as  to  selling,  &c;  it  was 

held  that  the  clause  which,  as  obserred  in  the  case,  referred  not 
only  to  the  rent,  but  to  other  matters,  was  rather  an  aeco- 
mulative  remedy  than  restrictive.  New  remedies  given  by 
Statute  subsequent  to  the  creation  of  powers  of  this  kind,  may 
perhaps  in  some  cases  g^ve  rise  to  nice  questions. 


(d.)  Whether  the  words  of  Reservation  can  he  severed^  so  that 
a  particular  Rent  can  be  considered  as  reserved  out  of 
a  particular  portion  of  the  Property, 

[2339.]  Haw  v.  Whitfield  (a),  where  tiie  power  was  to  lease  at 
the  ancient  rents,  would,  as  obserred  by  Sir  E.  Sngden  (fr),  i^pear 
to  have  arisen  on  a  point  of  pleading :  by  a  special  verdict  it  was 
found  that  the  property  in  question  ^'  inter  alia^^  was  demised, 
reserving  ^^  proiiide**  a  certain  sum,  the  same  being  die  old  rent 
of  the  particular  property;  and  the  point  seems  to  have  been, 
whether  from  the  pleadings  it  was  to  be  understood,  that  die 
particular  property  was  leased  at  the  old  rent,  or  the  particular 
property  together,  with  otiier  property;  and  if  the  latter,  whether 
the  ^'  alia "  might  not  be  things  out  of  which  no  rent  could 
issue  (c).  As  noticed  by  Sir  E,  Sttgden  {d)^  if  the  lease  com- 
prised other  property,  and  only  the  old  rent  of  the  particular 
property  was  reserved  for  both  estates,  the  lease  was  bad,  at 
least  unless,  by  reason  of  the  nature  of  the  other  property  or  cir- 
cumstances, tiie  reservation  could  be  referred  to  the  particular 
estate.  Mr.  PoweWs  (e)  view  of  the  case  would  seem  to  be 
erroneous.  As  to  the  reports,  they  are  not  very  consistent  with 
each  other  on  several  points. 


(fl)  J   Ventr.  338,  339,   1    Freeni. 
476,  T.  Jo.  1)0,  2  Show.  67. 
{h)  619. 
(r)  See  in  Movntjoy*s  case;    see 


(2349)  (2133). 
(<0  619. 
{e)  667. 


[2339] 
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[2340.]  The  subject  of  the  severance  of  words  of  reservation  chap.  xvii. 
underwent  great  consideration  in  the  case  of  Orby  v.  Mohun  (f) :  *^c.  vi. 
the  point,  or  one  point  was,  whether  if  under  the  general  descrip- 
tion of  the  parcels,  the  lease  comprised  lands  not  anciently  letten 
and  included  in  the  second  branch  of  the  power,  and  demisable 
only  at  the  best  rent, — the  reservation  being  simply  of  the  ancient 
rents,  could  be  referred  to  the  lands  anciently  letten,  so  as  to  sup- 
port the  lease  as  to  them,  leaving  it  void  for  the  rest.  It  seems  to 
have  been  unnecessary  to  decide  the  question,  since,  on  account  of 
the  rents  not  being  specified,  the  lease  was  declared  to  be  wholly 
void;  but  a  difficulty  was  felt  in  thus  severing  the  words  of  reser- 
vation. There  appears  strong  reason  to  think  that  the  lease  did 
not,  in  fact,  comprise  the  second  class  of  lands ;  if  it  did,  there 
were  circumstances  in  the  reservation  favouring  a  severance,  and 
particularly  as  urged  by  Holt  (2350),  the  clear  intention  mani- 
fested that  the  lease  should  pursue  the  power.  A  further  doubt 
was  thrown  out  in  regard  to  the  lands  anciently  letten,  with  refer- 
ence to  a  severance  as  between  the  different  parcels ;  indeed  it 
seems  left  somewhat  questionable  whether,  if  the  lease  com- 
prised only  the  lands  anciently  letten,  the  words  of  reservation 
could  be  considered  so  fai  distinct,  that  each  parcel  should  be 
deemed  as  demised  at  its  particular  ancient  rent. 

[2341.]  In  a  recent  case  {g)  where,  under,  a  power  to  lease,  as 
it  was  held,  property  anciently  dendsed  at  the  old  rents,  there  was 
a  demise  of  a  portion  of  such  property,  together  with  lands  to 
which  the  power  did  not  extend,  at  a  rent  equal  to  the  ancient 
rent  of  the  particular  portion  formerly  let, — it  was  held  that  the 
demise  was  wholly  void;  it  was  argued  that  the  limitation  of  the 
land  to  which  the  power  did  not  extend  being  void,  the  demise 
ought  to  be  construed  as  an  appointment  of  the  anciently  demised 
property  at  the  old  rent;  but  the  argument  was  not  admitted 
(1521). 


(/)  (2321);  sec  Lewson  y.  Piggot 
(2318). 
(g)  Doe  V.  Bendle,  3  M,  &  S.  99 ; 


see  Campion  v.  Thorpe^  Clayt.  99; 
Cardigan  y.  Montagu  (2279). 

[2341] 
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SEC.  VI. 


(e.)  As  to  the  Apportionment  of  an  Entire  Rent,  reserved  out  of 

Appointed  and  other  Property. 

[2342.]  Where  the  old  rent  is  required  to  be  reserved,  and  a 
lease  includes  property  usually  let,  together  with  other  property, 
reserving  merely  the  old  rent,  it  is  obvious  that  if  the  reservation 
cannot  be  deemed  to  apply  only  to  the  property  usually  let,  it 
would  answer  no  purpose  to  apportion  the  rent  between  the  two 
classes  of  property,  since  the  result  would  be,  tliat  as  to  the  pro- 
perty usually  let,  a  part  only  of  the  ancient  rent  would  be  re- 
served :  but  according  to  the  authorities,  the  general  rule,  subject 
it  may  be  perhaps  to  particular  exceptions  (A),  appears  to  be 
that  an  apportioned  rent,  even  if  sufficient  in  amount,  would  not 
meet  the  terms  of  the  power;  and  that  if  property  be  appointed 
under  a  power,  with  a  reservation  for  such  property  and  for  other 
property  of  an  entire  rent,  the  power  is  badly  executed  (2984). 

[2343.]  In  Doe  d.  Griffiths  v.  Lloyd  (t),  it  was  laid  down  by 
auihorities.   ""  Lord  Kenyon^  as  to  a  parson's  lease  under  a  particular  power  of 

leasing  in  a  private  Act,  that  if  it  included  land  not  authorized 
to  be  let,  the  whole  lease  was  void. 

[2344.]  In  Doe  v.  Calvert  (i),  all  the  property  was  indeed 
authorized  to  be  let ;  but  the  power  was  pursued  as  to  part  of  it 
only;  the  lease  was  considered  void  for  the  whole. 

[2345.]  The  point  was  discussed  in  Coxe  v.  Day  (/),  but  did 
not  call  for  a  decision  : — there  a  freehold  estate  was  settled  to  the 
use  of  a  man  for  life,  with  remainder  to  the  use  of  another  for 
life,  &c., — with  a  power  for  the  first  tenant  for  life  during  his 
life,  and  after  his  decease  for  the  second  tenant  for  life  during  his 
life,  to  lease  for  twenty-one  years,  at  the  best  rent,  &c. — Certain 
leasehold  lands,  held  under  a  prebendal  lease,  were  vested  m 


(h)  Sug.  623. 

(t)   3  Esp.   78;   see   Cardigan  r. 

3/onmyM  (2270) ;  (2401). 


(A)  2  East,  376. 
(0  13  East,  118. 


[2345] 
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trustees  upon  corresponding  trusts, — ^with  a  proviso  that  it  should 

be  lawful  for  the  trustees^  at  the  request  of  the  person  for  the  time 

being  intitled  under  the  trusts  to  the  receipt  of  the  rents,  &&,  to 

make  leases  as  therein  mentioned,  the  provisions  of  this  leasing 

power  agreeing  with  those  of  the  other. — The  second  tenant  for 

life  made  a  lease  of  both  the  freehold  and  leasehold  estates,  re- 

serring  an  entire  rent — The  lease  of  the  leaseholds  having  been 

held  void  (m)  on  account  of  the  legal  estate  being  in  the  trustees, 

a  question  arose  in  regard  to  the  validity  of  the  lease  as  to  the 

freehold  part  of  the  premises;   and  if  the   lease   were   valid, 

whether  the  lessee  would  be  liable  to  pay  the  whole  rent,  or  might 

have  the  rent  apportioned ;  the  lease  as  to  the  freehold  part  was, 

however,  adjudged  void  on  another  ground  (429). 
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CHAP.  XTII. 
flSC.  VI. 


[2346.]  The  above  cases  arose  on  powers  reqmring  the  best      Old  rent  '— 

-  --._-_--  -.^i/v  authorities. 

rent  to  be  reserved. — In  Doe  d.  Vaughcofi  v.  Meyler  (n),  a  tenant 
for  life,  with  a  power  to  lease  at  the  ancient  rent  or  more, — 
leased  the  settled  lands,  and  also  property  of  which  he  was  seised 
in  fee,  reserving  an  entire  rent;  the  lease  was  held  bad  as  to  the 
settled  lands,  though  good  as  to  the  fee  simple  at  an  apportioned 
rent  It  is  presumed  that  a  rack  rent  was  reserved,  and  not 
merely  a  sum  equal  to  the  ancient  rent  of  the  settled  property 
and  the  rack  rent  of  the  other;  since  otherwise  an  apportionment 
would  not  operate  fairly  with  reference  to  the  fee  simple  lands. 
As  to  the  settled  lands,  we  have  seen  that  the  lease  was  held 
void,  though  an  apportioned  sum  would  doubtless  have  been 
much  more  than  the  ancient  rent. 


[2347.]  In  MmcnJ^otfs  case  (o),  a  tenant  in  tail  of  an  imdivided 
moiety  of  a  manor,  restricted  from  aliening  unless  '^  rendering 
^  the  true  and  ancient  rent,"  &c.,  leased  the  moiety  of  the  whole ; 
the  manor  consisted  of  free  rents,  copyhold  tenements  held  for 
lives,  demesnes  usually  demised,  an  acre  of  waste,  with  the 
courts,  &c. ;  the  rent  reserved  in  the  lease  was  the  aggregate 


(m)  Doe  y.  Day^  10  East,  427. 
(«)  2M.  &  S.276;  (2389). 


(o)  (2133) ;  see  Co.  Litt.  44^ 

[2347] 
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CHAP.  xvir.  amount  of,  it  seems,  the  entirety  of  the  firee  and  copyhold  rents 
^'^'  ^'-  and  the  rents  of  the  demesnes,  and  the  value  of  the  acre,  and  a 
trifle  more ;  the  demesnes  only  being  within  the  dause,  it  was 
held,  on  a  variety  of  grounds,  that  there  could  be  no  apportion- 
ment It  is  stated  in  Doe  v.  MeyUr  (/?),  as  one  reason  for  the. 
decisicm  in  Mmm^in/s  case,  that  the  render  (£  <^  one  entire  rent 
^^  in  that  case  tended  to  destroy  the  evidence  of  the  ancient  rent" 

[2348.]  The  question  of  apportionment  may  have  arisen  in 
another  old  case  (9),  of  which,  however,  we  have  a  very  imr 
perfect  note. 

[2349.]  Admitting  that  in  Goodtitk  v.  Rmucan  (r)  the  mano- 
rial rights  and  fishery  were  not  authorized  to  be  demised,  perhi^ 
it  would  have  been  impossible  to  support  the  lease  of  the  otiier 
property,  in  the  view  either  that  on  account  of  the  nature  of  the 
manorial  rights  and  fishery  the  whole  rent  issued  out  of  the  rest 
of  the  property  (2339),  or  that  an  apportionment  could  be 
made  under  the  words  in  the  power  ^^proportionably  for  any  part 
'<  tiiereo^"  &c. 

Render  of  ore.       [2350.]  Campbell  V.  Leach  {s)  was  a  different  kind  of  case  to 

many  of  the  authorities  considered  either  in  this  or  in  the  preced- 
ing division : — a  lease  comprised  opened  and  unopened  mines, 
with  a  reservation,  not  of  money,  but  of  a  portion  of  the  ore;  it 
seems  very  questionable  whether  the  unopened  nunes  were 
authorized  to  be  leased ;  but  the  lease  being  considered  void  at 
law  on  other  accounts,  was  sustained  in  equity  as  to  at  least  the 
opened  mines,  the  material  part  of  the  premises.  Admitting  the 
force  of  the  objection  as  to  the  unopened  mines  being  comprised 
in  the  lease,  and  the  existence  of  no  other  objection,  perhaps  the 
lease  might  have  been  sustained  at  law  to  the  extent  of  the  opened 
mines  {t) ;  it  seems,  however,  that  the  case  cannot  be  treated  as  a 


(p)  2M.  &S.276. 
(q)    BxM    V.    Dringhousey    Moo. 
645. 


(r)  2  Doug.  666. 
(«)  Amb.  740. 
(0  Sug.  622. 

[2350] 
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to  this,  extent:  it  may  be  going  too  fiur  tasay  {u)  that  die     chap.  xtii. 
GMe  supports  Holfs  (2340)  opinion  in  Orby  v.  MohuOy  as  to  the       g^^-  v'- 
sererance  of  the  words  of  reservation. 


SECTION   VIL 

or  THE   COVENANTS   TO   BE    CONTAINED    IN   LEASES. 


[2351.]  This  branch  of  the  subject  may  be  considered  under 
two  divisions. 

1. — Where  the  Power  is  silent  upon  the  subject  (2352). 

2. — Where  the  "  usual  covenants^'  care  required  to  be  inserted 
(2356). 


CHAP.  XVII. 
SEC.  Vil. 


les. 


1. — Where  the  Power  is  silent  upon  the  subject* 
[2352.1  In  Taylor  v.  Horde  (a),  which  arose  on  a  lease  for  lives  ^l**^  a  power 

•-  -»  -7  \   '^  to  lease impliefl 

created  under  a  power  to  lease  at  the  best  rent,  Lord  Mansfield 
seems  to  have  thought  that,  though  not  expressly  required  by  the 
power,  a  covenant  (2323)  for  the  payment  of  tlie  rent,  and  in  addi- 
tion a  clause  of  re-entry  and  the  execution  of  a  counterpart  were 
essential ;  Sir  E.  Sugden  {b)  appears  to  acquiesce  in  tliis  view : 
perhaps  however  we  should  not  altogether  too  hastily  adopt  these 
ideas,  and  especially  the  reasoning  urged  in  support  of  them.   Lord 
Mangfiells  celebrated  judgment  in  this  case  has  been,  as  is  well 
known,  much  criticised  upon  one  point,  having,  however,  no 
relation  to  powers ;  and  as  elsewhere  (2709)  noticed,  it  is  cer- 
tainly in  many  respects  open  to  remark :  indeed  it  involves  such 
a  variety  of  questions,  that  it  would  be  surprising  were  it  free 


(tt)  Sag.  602.  I  ed.  633. 

(a)    1  Burr.  125,  6  B.  P.  C.  8vo  |       (6)  631 ;  see  Powell,  579, 581. 

[2352] 
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CHAP.  XVII.     from  error,  especially  upon  matters  not  essential  to  the  support  of 
ggg-  v"«       the  decision.     It  would  appear  that  the  lease  contained  no  cove- 
nants whatever ;  at  least  no  express  ones :  we  must  not  lose  sight 
of  the  covenants  and  obligations  implied  by  law  in  these  cases,  or 
of  the  Statutory  Enactments  in  relation  to  leases  in  general. 

As  to  covenants       [2353.]  In  regard  to  a  covenant  on  the  part  of  the  tenant,  to 

repair,  keep  in  order,  &c.,  it  seems  that  it  may  be  inserted  or  not 
according  to  the  arrangements  agreed  on  (c) ;  it  seems  more 
advisable  upon  this  and  other  points,  to  adhere  as  much  as  possi- 
ble to  the  ordinary  usage  of  the  country,  or  of  the  particular 
estate.  Sir  E,  SiigderCs  remark  (d)  as  to  the  importance  of  tbe 
covenants  being  ''  equally  beneficial  as  the  former  "  (2290),  ap- 
pears to  apply  to  cases  where  the  old  or  a  particular  rent  is 
required  to  be  reserved :  the  succeeding  paragraph  {e)  too  seems 
somewhat  inaccurate.  The  quanhim  of  rent  of  course  depends 
upon  the  express  or  implied  obligations  thrown  upon  the  tenant, 
or,  as  the  case  may  be,  upon  the  landlord  in  the  above  respects 

Farming  leases.  (2360).     In  farming  leases  a  variety  of  covenants  and  provisions 

are  usually  found,  as  to  timber,  the  course  of  husbandry,  &c. 

[2354.]  In  Wright  v.  Smith  {f)  there  was  a  covenant  on  the 
part  of  the  lessee  to  repair,  on  being  allowed  rough  timber. 

Manor  dinner.        [2355.]  In  the  same  case  there  was  also  a  covenant  on  the 

part  of  tlie  lessee,  to  provide  a  dinner  for  the  steward  and  officers 
of  a  manor  on  their  annual  court  day ;  the  expense  of  the  din- 
ner was  about  20L  per  annum ;  no  objection  was  made  to  the 
covenant  The  manor,  though  settled  in  the  same  way  as  tbe 
other  lands,  was  excepted  out  of  the  leasing  power;  there  was  a 
like  covenant  in  a  lease  granted  by  die  settlor. 


(c)  See  Shannon  v.  Bradstreet,  1 
S.  &  L.  62. 
(<Q  631. 


(e)  631—2. 
(/)  5  Esp.  203. 


[2355] 
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2. — Where  the  **  usual  covenants  "  are  required  to  be  inserted. 

[2356.]  Sometimes  (ff)  a  power  requires  the  insertion  of  cove- 
nants on  the  part  of  the  lessee  to  insure,  repair,  &c.,  and  other 
usual  (A)  covenants. 

[2357.]  In  Doe  d.  EUis  v.  Sandham  (i),  there  was  a  devise  of 
a  messuage  and  garden  to  a  person  for  life,  with  a  power  to  lease 

*  for  any  term  not  exceeding  twenty-one  years  at  the  best  rent, 
payable  half  yearly  during  the  continuance  thereof, — the  lessees 

;  not  to  be  ^^  dispunishable  of  waste,"  and  the  leases  to  contain 
^  usual  and  reasonable  covenants." — A  lease  was  made  pursuant 

i  to  the  power — the  power  being  perhaps  expressly  recited — at  a 
rent  of  12/.,  which  ia  said  to  have  been  an  adequate  rent ;  the 
lessee  covenanted  ^^to  keep  the  premises  in  tenantable  repair, 
. ''  accidents  by  fire  or  tempest  excepted,"  and  to  yield  them  up 
at  the  end  of  the  term  without  committing  waste,  &c. ;  there 
was  also  a  covenant  by  the  tenant  for  life,  that  in  case  the 
"  buildings  and  premises,  or  any  part  thereof,  with  the  appurte- 
^  nances,  shall  be  blown  down  by  violent  storms  and  tempests, 
'^  or  burned  down  by  lightning  or  other  accidental  fire,"  then  the 
tenant  for  life,  or  the  persons  for  the  time  being  intitled,  &c., 
would  '^repair  and  rebuild  the  same  immediately,  or  in  de&ult 
'^  thereof,  the  said  (lessee),  his  executors,"  &c.,  ^' shall  be  at 
"  liberty  to  quit,"  &c. — The  jury  having  found  the  lessee's  cove- 
nant to  be  usual  and  reasonable,  but  the  lessor's  covenant  to  be 
'^an  unusual  and  unheard-of  covenant,"  the  lease  was  held  bad ; 
though  it  was  contended  that. as  the  lessor's  covenant  could  not 
bind  the  remainder  man,  he  was  not  damnified  (A) ;  and  further, 
that  the  power  referred  to  ^^  usual  and  reasonable  covenants  "  on 
the  part  of  the  lessee. — A  bill  was  afterwards  filed  against  the 
rraiainder  man  (/),  in  order  to  have  a  new  lease  executed  widi- 


(s)  Blore  r.  SutUm^  3  Mer.  237. 

(A)  See  Ri4fht  t.  Thomas  (2111); 
(2396). 

(0  I  T.  R-  705;  and  sec  Anon. 
ease,  cit  ib. ;  see  (2397). 


(A)  Sec  Goodtitle  v.  Funucan,  2 
Doug.  565. 

(/)  Medivin  v.  Sandham^  3  Swans. 
685,  Sug.  372 ;  see  1  Swans.  353,  n. 
to  ex  pte.  Smtfth. 

[2357] 
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Law. 


Equityi 


884 


CHAP.  XVII. 
SEC.  VII. 


Insurance. 


Usage  of  diifreT" 
ent  places,  &c. 
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out,  it  seems,  the  objectionable  covenant;  but  the  bill  was  dis- 
missed, though  it  appears  left  in  doubt  whether  the  tenant  for  life, 
if  living,  would  not  have  been  bound  to  execute  such  a  lease. 

[2358.]  It  may  be  thought  that  the  provision  in  question  was 
a  very  reasonable  one,  whether  usual  or  not;  it  seems  mndi 
more  fidr  that  in  short  leases  at  rack  rent,  the  rent  should  be 
fixed  at  a  higher  rate,  the  landlord  taking  upon  himself  casualties 
of  this  kind,  or  the  tenant  at  least  having  an  option  to  quit,  if  he 
cannot  enjoy  that  for  which  he  pays  rent;  the  burden  then  is 
apportioned  equally :  as  to  fire  indeed,  at  this  day  the  main  point 
is  who  is  to  insure.  The  jury  seems  to  have  supported  the 
exception  in  the  lessee's  covenant;  so  that  in  the  event  of  the 
premises  having  been  blown  down,  &c,  no  one  would  have  been 
bound  to  rebuild,  but  still  the  rent  must  have  been  paid.  The 
judges  both  at  law  and  in  equity,  appear  to  have  entertsined 
some  doubt  as  to  the  finding  of  the  jury ;  it  was,  however,  a 
question  of  fact;  and  probably  such  a  pro\'i8ion  was  unosnal, 
and  particularly  in  that  part  of  the  country.  It  may  not  follow 
that  at  other  periods  and  in  other  places  such  a  provision  wodd 
be  deemed  unusual :  questions  of  this  kind  may  vary  with  times, 
places,  and  the  subject  matter.  The  case  in  all  its  bearings,  and 
with  reference  to  the  doctrine  both  of  Courts  of  law  and  <^ 
Courts  of  equity,  deserves  a  good  deal  of  consideration. 


[2859.]  In  Doe  d.  Bromley  v.  Bettison  (m),  the  power  was  to 
lease  for  twenty-one  years  at  the  best  rent, — and  so  as  ^'  there 
^'  was  not  contained  any  clause  whereby  any  power  or  authority 
<^  should  be  given  to  any  lessee  to  commit  waste,  or  whereby  any 
c<  lessee  should  be  exempted  from  punishment  for  committing 
^^  waste," — and  so  as  there  were  inserted  ^^  such  other  conditions, 
^^  covenants,  and  restrictions,  as  are  generally  inserted  in  leases, 
^^  according  to  the  usage  of  the  counties  where  the  said  premises 
^^  so  to  be  leased  are  situated." — A  lease  was  made  of  a  large 
mansion-house,  a  fiirm-house,  two  houses  or  cottages,  and  four 


(m)  12  East,  305. 


[2059] 
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Lundred  and  eleven  acres  of  land,  in  Nottinghamshire  ;  the  lesdee     chap.  xvii. 
covenanted  to  repair  the  dwelling-honses,  &c,  except  the  man-       ^^c.yu, 
sion-house,  the  lessor  allowing  rough  wood;  and  the  lessee  cove-  Particaiar cove- 
nanted also  to  repair  the  glass  of  the  mansion-house  windows :  on  each  ^^ 
on  the  other  hand,  the  lessor  undertook  the  repairs  of  the  man-  ^^' 
sion-house  generally ;  and  on  the  lessor's  default,  a  power  was 
given  to  the  lessee  to  repair  the  roof,  and  to  deduct  the  expenses 
from  the  rent — The  rent  was  found  to  be  the  best,  and  the  cove- 
nants usual;  and  the  lease  was  supported. 

[2360.]  The  question  was  argued  a  good  deal  on  the  clause  "  Wute" 

clause* 

as  to  waste  (n).  What  the  precise  object  of  this  clause  in 
leasing  powers  is,  may  not  be  altogether  clear ;  since  a  lessee  is 
by  law  subject  to  impeachment  for  waste,  it  seems  that  a  power 
to  grant  a  lease  must,  in  ordinary  cases,  imply  in  itself  that  the 
lessee  is  not  to  be  exempted  from  that  restriction ;  and  that  the 
donee  cannot  be  authorized  to  exempt  the  lessee,  either  by  the 
introdoction  in  the  lease  of  an  express  clause,  or  by  means  of  • 
the  particular  limitations  to  be  created  (o).  The  clause  may, 
indeed,  render  the  lease  ipso  foucto  and  still  more  clearly  void,  if 
the  power  be  infringed  upon  this  point  We  must  not  lose 
right  of  the  authority  of  the  tenant  for  life  as  such,  in  his  own 
right,  when,  under  the  limitations,  he  is  unimpeachable  for  waste. 
In  the  particular  case  it  was  not  contemplated  that  the  premises 
should  go  to  waste  and  ruin ;  much  less  that  the  lessee  should 
actually  commit  waste :  the  Court  considered  it  a  matter  of  in- 
difference on  which  side  the  repairs  were  undertaken,  since  the 
rent  must  be  regulated  accordingly  (2353).  As  we  have  seen, 
the  covenants  were  found  to  be  the  usual  ones ;  in  an  ordinary 
case  the  clause  can  scarcely  mean,  it  seems,  that  the  tenant  must 
undertake  the  repairs. 

[2361.]  We  may  here  perhaps  not  improperly  refer  to  Sctche^  Action  of  waste* 
fjerdTs  case  (/?),  as  to  the  concurrence  of  the  tenant  for  life  with 


(»)  And  see  Z>oe  T.  Sandham  (2357) ;   I      (o)  See  Co.  Litt.  45\ 

e  (2017)  (2136).  i      (p)  Note  7  to  Co.  Litt  53^. 

[2361] 
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CHAP.  xYir.     the  owner  of  the  inheritance,  in  an  action  of  waste  against  a 
^'^'  ^"'      lessee  claiming  under  a  power. 


Restrictions 
against  assign- 


ment. 


Covenants  to 
be  specified. 


[2362.]  In  Doe  v.  Bettisan  (2359),  a  restriction  against  the 
assignment  of  the  lease,  except  in  certain  cases,  appears ;  cove- 
nants against  assignment  are  too  found  in  other  cases  (q) ;  no 
discussion  has  been  found  upon  the  subject  with  reference  to 
powers. 

[2363.]  Where  the  power  requires  a  lease  to  contain  usual 
covenants,  the  meaning  appears  to  be  that  the  lease  shall  specify 
the  covenants,  and  not  merely  state  in  the  words  of  the  power 
that  the  lessee  shall  hold,  subject  to  '^  usual  covenants"  (r). 


« 


Boons,"  &c.  [2364.]  In  the  Earl  of  Cardigan  v.  Montagu  (2279),  under  a 
power  to  lease,  so  that  there  were  reserved  ^'  the  ancient,  usual, 
^^  and  accustomed  rents,  hoonsj  heriots,  and  services  usually /wu/ 
^'  for  the  same,  or  more," — a  lease  was  held  bad  for  want  of  a 
covenant  to  repair,  such  a  covenant  being  found  in  the  old 
leases  (2290).  In  another  lease  the  omission  of  a  covenant  to 
pay  taxes  was  deemed  fetaL  The  effect  of  the  omission  of 
certain  other  covenants  enumerated  in  the  Master's  report  may 
deserve  consideration.  Even  if  the  word  '^  boons"  had  not  ap- 
peared in  the  power,  the  decision,  perhaps,  would  have  been  the 
same ;  and  especially  with  reference  to  the  covenant  as  to  taxes. 


{q)  Set  Cardigans, Montagu  i^9)\   I       (r)   See  in  Orhy  r.  JfoAtoi,  Gilb. 
see  also  Motley  v.  Scott  (2:n4).  60. 


[2364] 
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[2365.]   Commonly  powers  of  leasing  expressly  require,  in  Implication, 

&c 

some  form  or  other,  that  the  leases  shall  contain  a  condition 
of  re-entry,  or   '^  a  clause  in  the   nature   of  a  condition  of 
"re-entry**   for  the  non-payment  of  the  rent:    Lord  Mans^ 
Jield(2S52)  thought  that  the  requisition  is  implied  (2381). 

[2366.]   Conditions  of  re-entry  themselves  frequently,  if  not  Breach  of  cove- 
usually,  extend  to  the  case  of  a  breach  of  any  of  the  covenants ; 
but  powers  seldom  in  words  require  this.     In  building  leases  a 
condition  may  be  particularly  important,  to  secure  a  due  per- 
formance of  at  least  some  of  the  general  covenants. 

[2367.]  Some  observations  have  abready  (2079)  been  made  as  Lefrality— 
to  the  legality  of  conditions  of  re-entry,  reserved  under  powers  ^°  ^^^' 
of  leasing.  In  regard  to  the  wording  of  the  conditions  with 
respect  to  the  parties  to  whom  they  are  to  be  reserved,  they 
seem  to  have  been  considered  as  standing  upon  the  same  footing 
as  covenants :  in  Hotley  v.  Scott  (a),  a  reservation  of  the  right  of 
re-entry  to  the  tenant  for  life,  '^  his  heirs  and  assigns,"  was 
deemed  equivalent  to  a  reservation  to  the  persons  for  the  time 
being  intitled  to  the  freehold. 

[2368.]  Of  late  years  there  has  been  a  good  deal  of  discussion  Postponement 
with  reference  to  conditions  of  re-entry,  how  for,  under  a  power  distrew!  AcT 
requiring  the  reservation  of  a  condition  "  for  non-payment  of 
''  rent,"  &c.,  the  right  of  re-entry  can  be  postponed  for  a  particular 
number  of  days,  according  to  the  more  usual  course  in  such 
cases ;  so  \«rhether  the  right  to  re-enter  can  be  made  to  depend 
upon  the  fact  of  there  being  no  sufficient  distress  to  levy  the 
rent,  &c. 

(a)  (2314);  see  Cother  v.  Merrick,  Hard.  94. 
VOL.   II.  z  [2368] 
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[2369.]  In  Jcmes  v.  Vemey  (ft),  the  power,  which  was  to  grant 
building  leases,  required  the  leases  to  contain  "  a  condition  of 
Forty-iwo days.  "  re-entry  for  non-payment  of  the  rent;"  the  clause  of  re-entry 

was  to  take  effect  on  the  rent  being  in  arrear  "for  forty-two 
"  days  after  the  day  of  payment;"  and  no  objection  was  made 
on  this  account. 


One  year. 


[2370.]  In  Bight  v.  Thomas  (2111),  the  power  required  that 
there  should  be  "  a  condition  of  re-entry  for  non-payment  of 
"  rent;"  and  though  the  re-entry  was  not  to  be  made  unless  the 
rent  was  in  arrear  for  ^^  oTie  year^^  the  question  was  not  dis- 
cussed: the  power  authorized  the  granting  of  leases  at  old 
rents. 


Powergeneral.        [2371.]  In  the  above  cases,  as  in  many  others,  the  power  was 

general,  no  time  in  particular  being  fixed  for  the  re-entry,  unless 
indeed  the  words  should  be  construed  as  requiring  the  reser- 
vation of  an  immediate  right  of  re-entry :  supposing  the  point 
not  to  have  been  wholly  lost  sight  of,  it  must  have  been  con- 
sidered that  the  power  was,  as  subsequently  argued  (c),  exe- 
cutory (1247)  (2032)  in  its  nature  upon  this  and  other  points; 
and  that  a  discretion  was  left  to  the  donee. 


"  Lawfully  de- 
"manded"— 
"  distress." 


[2372.]  In  Hotlty  v.  Scoft  (2314)  the  power— an  ordinary 
power  to  lease  at  rack  rent — was  not  general,  a  clause  of  re-entry 
being  required  "on  non-payment  of  rent  for  tweniy^me  dayif 
the  lease  was  supported,  although  the  re-entry  was  to  take  place 
in  the  additional  events  only  of  the  rent  "  having  been  lawfully* 
"  demanded^  or  [and]  no  sufficient  distress,*^  &c.  Lord  Mansfield 
appears  to  have  entered  into  the  distress  (d)  as  well  as  the  other 
points ;  and  at  some  length. 


Extension  of 
time. 


[2373.]  In  Pritchard  v.  Whitfield  (e),  the  time  was  extended 


(h)  WUles,  169 ;  see  Doe  v.  Cavan 
(2218). 

(c)  See  Hotley  v.  Scott  (2314);  and 
Doe  V.  Smith  (2376) ;  see  also  Orhy 


V.  Mohun  (2321). 
(rf)  Sug.  626 ;  4th  ed.  635. 
{e)  Cit.  in  Hotley  v.  Scott^  sup. 

[2373] 
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from  twenty-one  days  to  thirty-one  days,  and  the  lease  was  held     crap.  xvn. 
bad;  this  point  could,  as  it  seems,  admit  of  no  doubt 


8EC.  Tin. 


[2374]  In  Coxe  v.  Day  {/)  the  opinion  of  the  Court  appears  to  Demand— dig- 

have  been  difTerent  to  that  entertained  in  Hotley  v.  Scott ;  but 

there  were  other  objections  to  the  lease : — a  common  power  of 

\emng  required  the  lease  to  contain  ^^  a  condition  of  re-entry  for 

^  non-payment  of  the  rent  reserved  by  the  space  of  twenty-one 

<<  days ;"  the  clause  of  re-entry  was  to  operate  in  case  the  rent 

should  be  iinpaid  by  the  space  of  twenty  \jju.  twenty-one]  days, 

&c,  ^^  being  lawfully  demarkded^  and  no  sufficient  distress,'*  &c. 

eonld  be  found  to  levy  the  same ;  and  the  clause  was  treated  as 

avoiding  the  lease  on  account  of  the  words  as  to  the  distress :  the 

proviso  was  considered  to  be  not  so  beneficial  as  a  simple  power 

of  re-entry. 

[2375.]  In  Doe  d.  Vaughan  v.  Meyler  (g\  there  was  a  power  Distress,  &c. 
of  leasing  *^  at  the  ancient  rent  or  more,  with  a  clause  of  re-entry 
**  for  non-payment  of  the  rent  for  twenty-one  days ;"  the  right  of 
re-entry  reserved  was,  in  case  of  the  non-payment  for  fifteen 
days  (a  less  period),  aad  of  there  being  no  sufficient  distress,  Sfc. ; 
the  lease  was  held  void,  but  whether  with  reference  to  the 
words  of  distress  or  not,  does  not  appear:  tliere  was  another 
objection, 

[2376.]  The  whole  subject  was  very  fully  discussed  in  Lord  15  days— dia- 
Jerse^s  case  (A), — first  in  the  Kin^s  Bench  ;  then  in  the  Exche- 
?»«■  Chamber  ;  and  finally  in  the  House  of  Lords :  the  ultimate 
decbion  was  in  fevour  of  the  lease,  the  House  of  Lords  reversing 
the  judgment  of  the  Exchequer  Chamber,  and  affirming  that  of  the 
Court  below. — ^The  power  was  to  lease  such  part  of  the  premises 
as  were  leased  for  lives,  &c.,  to  any  persons,  &c.,  for  lives,  &c., — 
so  as  there  were  reserved  "  the  ancient  and  accustomed  yearly 

(/)  13  East,  1 18 ;  see  3  Moo.  407,  i  M.  &  S.  467, 1  Bred.  &  B.  07,  3  Moo. 


339,  7  Pri.  281,  2  Brod.  &  B.  473,  5 
Moo.  332,  7  Pri.  379,  3  Bli.  290. 


in  the  Jertey  case. 
07)  2  M.  &  S.  276. 
(A)  Doe  d.  Lord  Jertey  ?.  Smithy  5 

z  2  [2376] 
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CHAP.  xvri.  ^^  rents,  duties,  and  services,  or  more,  or  as  great  or  beneficial 
SEC.  vnr.  tt  rents,  duties,  and  services,  or  more,"  as  were  or  should  be 
reserved,  &c., — and  so  as  there  were  contained  "  a  power  of 
"  re-entry  ^r  non-payment  of  the  rent  thereby  to  be  reserved;" 
and  to  lease  the  premises  in  the  settlement  generally,  at  a  rent 
without  fine, — so  as  there  were  contained  ^^  a  clause  of  re-entry 
^^  in  case  the  rent  or  rents  thereupon  to  be  reserved  be  behind 
^^  or  unpaid  by  the  spcux  of  twenty-eight  daysy^  &c. — A  lease  was 
made  for  years  determinable  on  lives,  at  an  old  small  rent;  with 
a  proviso  of  re-entry  if  the  rent  should  be  unpaid  for  "  fifteen 
"  days"  (i)  after  the  periods  of  payment,  ^^and  no  sufficient  distress 
could  be  found,  &c.,  or  generally  on  breach  of  covenants. — The 

Old  leases.        old  leases  were  in  the  same  form. — It  was  ultimately  held,  though 

with  considerable  difference  of  opinion,  that  neither  the  extension 
of  time,  nor  the  words  as  to  distresses,  presented  any  objection; 
particularly  ha\'ing  regard  to  the  old  leases,  and  the  nature  of  the 
power,  authorizing  the  creation  of  leases  on  fines  at  low  rents. 

"Reasonable."  The  word  "reasonable"  was  considered  to  be  implied  in  the 

power;  and  reference  was  made  to  the  General  Inclosure  Act(J), 
where  a  clause  of  re-entry,  "  within  a  reasonable  time,"  as  to 
leases  of  the  allotments  of  rectors,  &c.,  is  mentioned.  The 
distress  clause  seems  to  have  been  considered  as  presenting 
the  most  difficulty  (A). 

[2377.]  Notwithstanding  the  reliance  placed  by  some  of  the 
judges  upon  the  particular  circumstances,  perhaps  we  may  con- 
sider the  above  case  as  determined  upon  general  principles. 

21  days.  [-2378.]  Thus  in  Bowes  v.  the  East  London  Watertcorks  Co. 

(2210),  under  a  power  to  grant  rack-rent  leases,  the  leases  Xo 
contain,  it  seems,  a  condition  of  re-entry  on  non-payment  of 
rent, — a  postponement  of  twenty-one  days  was  allowed,  Lord 
FAdon  stating,  that  since  the  Jerser/  case  no  objection  could  be 
raised. 


(/)  See  Doe  v.  Betiison,  12  East, 
305. 

(j)  41  G.  3,  c.  109,  s.  38. 


(A)  See  Hoodie  v.  Winscomb,  Godb. 
110;  Reesd.  Powell  y.Kin^jFortesi's 
Exch.  Rep.  19;  Sug.  626. 

[2378] 
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[2379.]  Doe  v.  Wilson  {I)  was  in  some  respects  very  similar  to  the     cnw.  xvii. 
Jersey  case : — the  power,  to  lease  at  old  rents,  required  the  leases       ^^^'  ^'" 
to  contain  "  a  condition  of  re-entry  for  non-payment  of  the  said  28  days— <le- 
"rent;"  there  was  a  clause  of  re-entry — in  a  lease  of  mills,  &c.,  ™*°^' 
at  the  rent  of  50/.  a  year — if  the  rent  were  unpaid  "  by  the  space 
^^  of  twenty-eiffht  days,'*  &c.,  *'  beiny  lawfully  demanded;"    the 
form  was  copied  from  an  old  lease,  except  that  the  old  lease  was 
more  in  favour  of  the  tenant,  since  there  was  to  be  no  re-entry 
if  there  was  a  sufficient  distress ;  the  lease  was  held  good.     In 
regard  to  the  number  of  days.  Lord  Jersey's  case  was  relied  on ; 
and  as  to   the  words  "being  lawfully  demanded,"  they  were 
considered,  according  to  the  opinions  of  three  judges  against 
Lord  EUenboroitgh  (m)  in  Doe  d.  Sckolejfteld  v.  Alexander  (n)^  as 
simply  meaning  what  was  formerly  implied  by  law,  the  Statute 
Law  upon  the  subject  being  left  to  operate. 

[2380.]  In  regard  to  the  number  of  days  for  which  the  right  Conclusion. 
to  re-enter  may  be  postponed  where  the  power  is  general,  it 
seems  impossible  to  lay  down  any  general  rule ;  the  point  may 
depend  upon  the  subject  matter,  the  usage  as  to  the  particular 
estate,  or  of  the  country,  and  other  circumstances :  Sir  E,  Suy- 
den  {o)  considers  the  usual  period  twenty-one  days.  Upon  the 
other  points,  as  argued  in  some  of  the  cases,  the  more  particular 
and  descending  into  detail  the  power  is,  the  greater  difficulty 
there  may  be. 

[2381.]  In  the  Jersey  case,  Lord  Redesdale  laid  down,  that  "if  Lord  Redesdaie. 
"  there  were  a  power  of  re-entry  reserved  in  the  former  leases, 
^  no  especial  directions  as  to  the  insertion  of  such  a  power  in  the 
"new  leases  would  be  necessary,  because  the  rent  being  required 
"  to  be  reserved  in  as  benejicial  a  manner,  it  must  have  been 
"reserved  in  the  same  words,  and  in  none  others  (2365) :"  the 


(0  5  B.  &  A.  363. 
(m)  See  per  Best  and  Graham,  Js.^ 
in  the  Jersey  case,  mp. 


in)  2  M.  &  S.  625. 
(o)  625. 


[2381] 
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CHAP.  XVII.     words  of  the  power  are  not  however  literally,  if  substantially^ 
SEC.  VIII.      quoted  in  this  passage. 


Construction—       [2382.]  In  Do€  d.  Bligh  v.  Colman^  {p)y  one  clause  embraced 

special  CuSc* 

lands  empowered  to  be  let  in  different  ways;  and  a  question 
arose,  whether  the  words  at  the  end  of  the  clause,  as  to  the 
insertion  in  the  leases  of  a  condition  of  re-entry,  the  execution 
of  a  counterpart,  &c.,  referred  to  the  first  class  of  leases,  which 
were  to  be  made  on  the  terms  and  conditions  of  former  leases, 
or  to  the  last  class  of  leases  only ;  under  the  circumstances  it 
was  held,  that  the  words  referred  merely  to  the  last  class  of 
leases :  perhaps  the  chief  difficulty  may  have  been  on  the  word 
"  services." 


CHAP.  XVII. 
SEC. IX. 


SECTION  IX. 

OF   SUNDRY   MATTERS   RELATING  TO   LEASES   GRANTED    UNDER 

POWERS. 


[2383.]  Some  points  on  leases  remain  to  be  considered,  which 
we  may  here  collect  together : — 

1. — WheOier  under  a  Power  to  Lease  at  an  Old  Rent^  apart 
of  tite  Lands  may  he  Leased  at  a  Proportianate  Bent 

(2384). 

2. —  Whether  under  Powers  to  Lease  at  Old  Rents^  Two  Estates 
may  be  Leased  together  at  a  Rent  equal  to  the  amotad 
of  the  Two  Old  Rents  (2389). 


(p)  1  Bing.  28,  7  Moo.  271. 

[2383] 
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3. — As  to  Several  Leases  being  contained  in  one  piece  of  Parch-    chap.  xvii. 
ment  or  Paper  (2391 ) .  sec,  ix. 

4 — As  to  Building  Leases  (2393). 

5. — As  to  Mining  Leases  (2406). 

6. — As  to  what  Acts  by  the  Remainder  Man  wiU  confirm  or 
set  up  Void  Leases  granted  professedly  under  a  Power 
(2411). 


1. — Whether  under  a  Poioer  to  Lease  at  an  OldRentj  apart  of  the 
Lands  may  be  Leased  at  a  Proportionate  Rent, 

[2384.]  In  a  recent  case  (a)  under  a  power  to  grant  leases,  so 
as  there  were  "  reserved  and  made  payable  yearly,  during  the 
"continuance  thereof,  the  usual  and  accustomed  yearly  rents, 
"boons,  and  services," — ^a  lease  at  a, pro  ratd  rent  of  part  of  lands 
anciently  let  together  was  supported,  the  Court  considering  that 
a  contrary  doctrine  would  prevent  the  improvement  of  the  estate, 
and  prejudice  the  remainder  men.  The  rent  must  be,  it  seems, 
not  less  than  a  due  proportion  of  the  old  rent  In  many  cases  it 
must  be  a  very  nice  question  to  decide  what  is  a  due  proportion ;  Due  proportion, 
the  principle  on  which  the  proportion  is  to  be  fixed  may  not  be 
clear ;  and  to  obviate  difficulties  it  may  be  expedient  in  some 
cases  to  raise  the  rent  It  was  not  laid  down  that  the  Court  was 
to  determine  as  to  the  expediency  of  leasing  the  estate  in  parcels. 
To  the  dictum  in  Lord  Mountfoi/s  case  (2133),  on,  it  seems,  the 
powers  of  tenants  in  tail  under  the  general  Enabling  Act  (d), 
were  opposed  Lord  Cokeys  doctrine  (c)  and  another  authority ; 
and  the  Statute  as  to  ecclesiastical  leases  (d)  was  considered  as 
having  been  passed  to  obviate  doubts  only. 


(a)  Doe  V.  WUsan,  5  B.  &  A.  363 ; 
sec  (2128). 

(b)  32  H.  8,  c.  28. 

(c)  Co.  Litt  44»»;  see  Vin.  '*  Reser- 


vation," 138,  pi.  8,  marg.  citiDg  Col- 
tan  y.  Hoskins, 

{({)  39&40G.  3,c.  41. 

[2384] 
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[2385.]  Mr.  Fecamp s  opinion  (e)  appears  to  have  been  in  iavour 
of  a  bishop's  right,  under  the  Enabling  Act,  to  lease  a  part  at  a 
pro  raid  rent. 


[2386.]  In  the  case  of  the  Queensberry  leases  {/),  a  loose 
dictum,  rather  against  the  doctrine  of  a  division,  is  attributed  to 
Lord  Eldon. 


Coparceners, 
&c. 


Whole  rent. 


[2387.]  In  Mountjoi/s  case  {g),  it  was  considered  that  a  copar- 
cener as  in  by  act  of  law,  could  lease  her  undivided  moiety  at  a 
proportionate  rent ;  but  no  exception  was  made  as  to  the  other 
owners  of  undivided  shares:  in  these  cases  there  is  obviously  no 
difficulty  in  fixing  the  proportion  of  the  rent. 

[2388.]  That  a  part  of  an  estate  may  be  leased  with  a  render 
of  the  whole  of  the  ancient  rent  seems  clear  (h);  in  a  sense,  this 
is  reserving  more  (2302)  than  the  ancient  rent 


2. — Whether  under  Powers  to  Lease  at  Old  Rents,  Two  Estates 
may  be  Leased  together  at  a  Rent  equal  to  the  amount 
of  the  Two  Old  Rents, 

[2389.]  This  point  seems  never  to  have  been  decided.  The 
old  authorities  (i)  are  against  the  union ;  and  Mr.  Feame,  in  the 
opinion  above  referred  to  (2385),  took  this  view,  considering  that 
one  reason  assigned — the  decrease  of  the  number  of  tenants — was 
in  favour  of  the  converse  case,  namely  the  division.  As  to  the 
union  as  well  as  the  division,  various  arguments  may  be  urged  on 
each  side. 


Forms. 


[2390.]  It  is  usual,  in  formal  powers,  to  provide  expressly  for 
both  cases ;  and  sometimes  to  authorize  the  leasing  of  the  estates 
with  other  lands  (j ). 


(e)  P.  Works,  247. 
(/)  5  Dow.  302 ;  and  see  Orby  v. 
Mohun  (2321). 
(si)  Sup. 
(A)  See  in  Orby  y.  Mohun,  sup. 


(t)  Mountjoys  case,  sup. ;  see  Of^y 
V.  Mohun,  sup. ;  and  see  ChudleiyiCi 
case,  Pop.  81,  1  Rep.  139*;  (2346). 

0^  See  Right  Y.Thomas  (2111). 

[2390] 
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CHAP.   XVII. 
SFC.  IX. 


3. — As  to  several  Leases  beinff  contained   in   one  piece 

of  Parchment  or  Paper. 

[2991.]  As  with  reference  to  leases  operating  out  of  an  inte- 
rest (k)f  several  demises  at  distinct  rents  may  be  contained  in 
one  and  the  same  piece  of  parchment  or  paper,  so  this  may  be 
the  case  with  leases  or  appointments  under  powers  (/).  In  con- 
adering  the  subject,  however,  many  points  must  be  regarded. 
When  it  is  ascertained  that  the  demises  are  distinct,  they  must  be 
viewed  as  altogether  separate  leases;  so  that  some  may  be  good 
and  others  bad,  just  as  if  they  were  on  separate  pieces  of  parch- 
ment or  paper. 

[2392.]  A  case  of  Lord  Comoay  {m)  seems  to  have  involved  this 
point :  there  several  leases,  some  in  pursuance  of  a  power  and  some 
not^  were  granted  by  the  same  instrument ;  and  the  good  were 
supported.  Sir  E.  Sugden  (n)  cites  this  case,  merely  to  shew  ^^  that 
'^  a  valid  appointment  will  be  sustained,  although  confounded  in 
^^  the  same  deed  with  other  subjects  not  relating  to  it," — a  point 
as  to  which,  speaking  generally,  there  can  be  no  doubt. 


4. — As  to  Building  Lteases. 

[2393.]  There  is  not  much  in  the  books,  with  reference  to 
powers  to  grant  building  or  repairing  leases. 

[2394.]  In  Jofnes  v.  Vemey{p)^  a  power  created  by  an  Act  of  What  a  building 

»>  J.  ••  ^«i  I.        lease  pow€r» 

Parliament  was,  from  various  curcumstances,  held  to  authorize 


(A)  Kniffht's  case,  5  Rep.  55* ;  Yin. 
"  ResenratioD,"  113,  G. ;  see  also  Vin. 
•*  Grants,"  127,  G.  a.  2. 

(/)  Boe  T.  RendUj  3  M.  ^  S.  99. 

(m)  Cit.  2  Ves.  sen.  645,  at  the  end 
ef  Alexander  y.  Alexander  i  see  the 


S.  C.  cit.  1  Keny.  166,  in  Taylor 
V.  Horde;  see  Campion  v.  Thorpe^ 
Clay.  99 ;  Orby  v.  Mokun  (2321). 

(n)  556, 

(o)  Willes,  169. 

[2394] 


346 


POW£Il8   TO    LEASE — SUNDRIES. 


CHAP.  XVII. 
SEC.  IX. 


the  grant  of  building  leases  only, — that  is,  not  merely  leases  to 
enamrage  tenants  to  build,  but  by  which  they  should  be  obliged 
to  build. 


Best  rent,  &c. 


Covenants. 


Fire. 


"  Waste" 
clause. 


[2395.]  The  power  particularly  required  the  reservation  of 
^^  the  full  and  utmost  yearly  ground  rents  that  could  be  got 
'^  for  the  same,  with  respect  to  the  costs  and  chains  of  re- 
"  building"  (/?).  One  objection  to  the  lease  was,  that  the  full 
rent  was  reserved  without  regard  to  these  costs  (9),  a  drcum- 
stance,  with  others,  shewing  that  the  lease  was  not  a  building 
lease :  the  clause,  or  part  of  it,  was  omitted  in  the  recital  in  the 
lease  of  the  power.  A  pepper-corn  rent  was  reserved  for  the  first 
year,  and  subsequently  a  rent  of  4521  (2297) ;  but  nothing  was 
said  upon  this  point. 

[2396.]  The  power  required  the  leases  to  contain  ^^  usual  and 
^^  reasonable  covenants"  (2356) ;  and  it  was  held  that  there 
should  have  been  a  covenant  positively  to  rebuild,  and  not  merely 
to  repair,  &c.  (a).  The  lease  was  not  supported  because  build- 
ings had  been  erected;  it  was  said  that  it  might  as  well  be 
argued,  that  under  a  power  to  lease  at  ancient  rents,  if  the  rent 
were  paid,  though  not  reserved^  the  lease  would  be  good. 

[2397.]  No  objection  seems  to  have  been  made  to  a  proviso, 
that  in  case  the  premises  should  be  consumed,  &c.,  by  fire, 
^^  beginning  in  any  other  messuage,"  the  lessee  should  not  be 
compelled  to  rebuild,  &c. :  in  a  case  (b)  in  some  degree  connected 
with  the  above,  a  provision  that,  on,  as  it  seems,  fire  generally, 
the  tenant  should  not  be  bound  to  rebuild,  but  might  surrender 
his  lease,  was  considered  to  be  not  a  ^^  usual  and  reasonable" 
covenant  (c). 

[2398.]  Though  in  Jotus  v.  Vemey,  one  of  the  conditions  of 
the  power  was, — "  so  as  no  such  lease  be  made  without  impeacfa- 


{p)  See  Blare  v.  Sutttm,  3  Mer.  237. 
iq)  See  Doe  v.  Harvey^  1  B.  &  C. 
426. 

(a)    See   Styles    v.    Cowper,    inf.; 


Higyins  v.  Rosscy  3  Bli.  112. 

(b)  Stiles  V.  Cotvpery  3  Atk.  692. 

(c)  See  i>oe  V.  Sandham  (2357). 

[2398] 
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''  ment  of  waste  by  any  express  words,''  it  would  seem  from  the  chap.  xvii. 
case,  that  the  donee  might  authorize  the  puUing  down  of  the  old  ^^^'  '^' 
erections,  &c.  (cf).  When  the  intention  of  the  other  parts  of 
such  a  power  can  be  clearly  collected,  there  appears  to  be  no 
difficulty  in  putting  a  qualified  meaning  upon  such  words  (2135). 
As  to  the  donee  giving  the  authority,  it  seems  that  in  many  cases 
an  implied  liberty  may  arise  from  the  wording  of  the  lease. 

[2399.]  In  Cooper  v.  Denne  {e),  certain  leases  granted  under 
an  Act  of  Parliament  authorizing  the  creation  of  building  leases, 
were  admitted  to  be  void;  but  the  particular  grounds  of  objection 
are  not  fully  stated. — One  of  the  leases  comprised  a  close  of  land 
containing  seven  acresj  with  a  covenant  on  the  part  of  the  lessee  Extent  of  par- 

eels. 

to  build  a  messuage^  and  to  expend  1000/. — ^Another  lease  com- 
prised a  piece  of  land  containing  six  acres,  with  a  covenant  to 
erect  a  tenement  and  expend  1002. — And  the  other  lease  com- 
prised three  acres  with  a  building,  and  contained  a  covenant  to 
keep  the  building  in  repair. — The  two  first  leases  were  for  ninety- 
nine  years,  and  the  last  lease  for  thirty-one  years ;  and  the  rents 
were  only  28L  5s.  Sd.^  24/.  4s.  6</.,  and  10/.  10^.  Od. — It  seems 
probable  that  the  objections  arose  on  account  of  the  extent  of  the 
property  leased,  having  regard  to  the  circumstance,  that  nwrely 
one  messuage  and  another  building  were  to  be  erected :  the  leases 
could  scarcely  be  deemed  building  leases;  and  looking  to  the 
duration  of  the  tenns  in  the  principal  leases,  and  the  smallness 
of  the  rents  reserved,  it  seems  sufiSciently  clear  that  the  granting 
of  the  leases  must  have  been  very  prejudicial,  and  contrary  to 
the  meaning  of  the  power. 

[24000  Questions  of  difficulty  may  sometimes  arise  as  to  the 
extent  of  ground  authorized  to  be  included  in  a  building  lease ; 
much  must  of  course  depend  upon  the  situation  of  the  property. 
In  the  principal  case,  the  ground  was  at  Teddington,  on  the  banks 
of  the    Thames;  and  the  intention  may  have  been,  that  villas  Villas. 


{d)  See  The  v.  Cavan  (2218).  I  see  Hiygiiu  v.  Russe^  3  Bli.  112. 

(e)  4  B.  C.  C.  80,  1  Ves.  ju.  666 ;   I 

[2400] 
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should  be  erected  with  pleasure  ground  attached ;  the  words  of 
the  power  are  indeed  somewhat  limited, — the  recital  refening  to 
"building-leases," — and  the  power  authorizing  leases  of  the 
ground  "  unto  any  person  or  persons  who  should  be  willing  to 
"  build  upon,  or  substantially  repair  the  same," — with  a  further 
clause,  ^^  so  as  such  lease  should  be  made  in  order  for  the  pre- 
mises to  be  built  upon,  or  otherwise  lastingly  repaired  and 
improved," — and  requiring  "  usual  covenants,"  &c.  The  terms 
of  a  power  must  be  very  large,  to  authorize  grants  so  extensive 
as  those  in  the  principal  case.  The  lessee  in  fact  expended 
10,000/.  in  building  a  capital  house,  and  laid  out  most  of  the 
land  as  pleasure  groimd,  &c. 


a 


ti 


[2401.]  There  may  have  been  a  further  objection,  namely, 
that  the  leases  included  the  tithes  of  the  property.  The  power 
did  not,  it  seems,  extend  to  the  tithes ;  and  the  rent  was  an 
entire  one  (2342) :  it  appears  that  the  tenant  for  life  received 
a  sum  of  money  in  consideration  of  the  tithes  having  been 
included ;  but  it  cannot  be  collected  whether  the  tithes  belonged 
to  him  absolutely,  or  what  was  the  nature  of  the  title  to  them. 


StreetB,  &c. 


Tenant  building 
before  grant  of 
tease. 


[2402.]  A  variety  of  questions  may  occur  upon  building  leases 
granted  under  powers,  with  reference  to  the  making  and  use  of 
streets,  sewers,  party  walls,  &c.  &c.  {/). 

[2403.]  If  a  person  has  built  upon  the  faith  of  a  lease  being 
granted  under  a  power,  though  without  a  regular  agreement  for 
a  lease,  perhaps  no  objection  can  be  raised  to  the  execution  of 
the  power,  from  the  circumstance  that  in  estimating  the  rent,  the 
buildings  are  not  taken  into  account  (ff). 


Agreements—         [2404.]  To  what  extent  a  power  may  authorize  an  aereement 

apporlionment  ,     ^  \  •*  •  i 

of  rent,  &c.        to  let  for  building  a  large  piece  of  land  at  a  large  rent,  with 


(/)  See  Doe  v.  Cavan  (2218);  Ail. 
Gen.  V.  Moses  (2165). 

ig)  See  Alt,  Gen,  v.  Moses  (2165); 
Alt,  Gen.  v.  Wray  (2165);   Doe  v. 


Cavan  (2218) ;  Boe  d.  Earl  ofBerke- 
ley  V.  Archbp,  of  York^  6  East,  8(>; 
Sug.  606. 
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provisions  for  granting,  perhaps  to  others,  separate  leases  at    ^^^^-  ^^"* 

fill  O     I Y 

apportioned  rents,  &e.,  upon  the  completion  of  the  buildings, --  ' 

according  to  a  not  uncommon  practice  (A),  may  in  some  cases 
be  questionable, 

[2405.]  The   terms  .  authorized  to  be  created  in  respect  to  Extent  of  terms 
building  or  merely  repairing  leases,  frequently  vary  in  point  of 
extent  (t). 

5, — As  to  Mining  Leases. 

[2406.]  In  mining  counties,  where  it  is  intended  that  leases 
of  mines  shoidd  be  granted,  it  is  usual  to  give  express  powers. 

[2407.]  In  Campbell  v.  Leach  (J),  however,  a  lease  of  opened  Lease  of  mines 

J  J.  ijjj*  1    under  a  com- 

and  unopened  mines  was  g^ranted  under  an  ordinary  power;  and  ^on  leasing 

it  seems  to  have  been  sustained,  at  least  as  to  the  opened  mines.  P^^^''- 

Notwithstanding  the  clause  as  to  lessees  not  being  dispunishable 

for  waste,  and  the  general  rules  of  law  as  to  lessees  being  subject 

to  impeachment  for  waste,  there  were  some  circumstances  which 

were  thought  to  indicate  an  intention  that  a  lease  might  be  made 

of  unopened  mines  as  well  as  of  those  opened ;  but  the  opinions 

of  the  judges  cannot  be  clearly  ascertained  (A) :  it  would  seem 

difficult,  however,  under  the   terms  of  the  settlement  and  the 

power  in  question,  as  appearing  in  the  report,  to  support  the 

lease  as  to  the  unopened  mines. 

[2408.]   Where  a  tenant  for  life  under  a  settlement  is  not  Sam  toatte. 
subject  to  impeachment  for  waste,  it  may  deserve  consideration 
what  arrangements  he  may  make  as  to  unopened  mines. 

[2409.]    Though  in  Campbell  v.  Leach^   the  power  required  Ore  reserved, 
that  in  the  leases   there  should   be  contained   a    condition   of 
re-entry  for  "  non-payment"  of  the  rent,  a  reservation  of  a  por- 
tion of  the  ore  seems  to  have  been  held  good. 


(A)  See  Doe  v.  Cavan^  tup. 

(f)  Sutton  T.  Jonesy  15  Ves.  684. 


(j)  Amb.  740;  see  (2135). 
\k)  Aud  see  Sug.  580,  022,  630. 

[2409] 
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[2410.]  Perhaps  in  a  mining  lease,  at  least  if  the  rent  be 
reserved  in  produee,  a  covenant  to  work  the  mines  ought  to  be 
inserted.  It  does  not  appear  that  in  CampbeU  v.  LeatA  there 
was  such  a  covenant 


General  doc- 
trine. 


Distinctions. 


6. — As  to  what  Acts  by  the  Remainder  Man  wiU  confirm  or  set 
up  Void  Leases  granted  professedly  wider  a  Power. 

[2411.]  There  appears  to  be  not  much  upon  this  point  pecu- 
liar to  powers.  Where  an  ordinary  tenant  for  life,  or  for  a  partial 
interest,  not  invested  with  any  power  of  leasing,  grants  a  lease 
extending  beyond  his  interest,  the  lease  may  be  confirmed  or  set 
up,  at  least  in  equity,  by  the  acquiescence  of  the  remidnder  man 
or  person  intitled.  In  the  books,  the  confirmation  or  setting  up 
of  leases,  too,  appears  under  a  variety  of  other  Gircumstancea, 
with  reference  to  the  parties  by  whom  they  are  granted;  and 
various  distinctions  are  taken  acoording  as  the  leases  are  void  or 
voidable;  and  in  regard  to  the  mode  of  confirmation,  as  the 
receipt  of  rent,  lying  by  and  seeing  expenditure,  conveyances 
subject  to  the  leases,  &c. ;  and  in  regard  to  the  doctrines  of  law 
and  equity.  The  subject  is  much  entered  into  by  Mr.  Harffravey 
in  his  argument  in  the  Chandos  case  (7). 


Acceptance  of 
rent. 


Acquiescence 
in  expenditure. 


[2412.]  With  reference  to  the  confirmation  of  leases  by  the 
acceptance  of  rent  (2973), — ^whatever  may  be  the  case  as  to  the 
acceptance  by  trustees,  or  a  legal  or  equitable  remainder  man,  or 
other  person,  with  respect  to  a  voidable  lease  (m),  it  is  clear  that 
with  respect  to  a  void  lease  there  is  no  confirmation,  at  any  rate 
at  law,  and  it  seems,  speaking  generally,  in  equity  (n). 

[2413.]  In  a  case  (o)  in  some  degree  connected  with  Jones  v. 


(Q  1  Harg.  Jur.  Arg.  127;  and 
see  Co.  Litt.  341'';  Doe  d.  Simpson  v. 
Butcher,  1  Doug.  50,  and  the  cases  in 
the  notes;  1  Fon.  £q.  5th  ed.  143; 
Cooper  y.  Detine  (2399). 


(m)  See  Lord  Selsey  t.  Rhoadeit  2 
S.  &  S.  41,  1  Bli.  N.  S.  1. 

(n)  Jones  v.  Vemey,  Willes,  109; 
and  see  the  authorities  sup, 

(o)  Stiles  ?.  Cowper,  3  Atk.  692. 

[2413] 
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Vemey^  the  remainder  man  was  held  bound  in  equity  to  confirm     chap.  xvh. 
a  lease  on  account  of  his  having — in  addition  to  the  receipt  of  the        ^^^'  '^' 
rent  {p)j  which  was  deemed  not  sufficient  of  itself,  though  a 
iayourable  circumstance — lain  by  and  witnessed  the  expendi- 
ture {q)  of  money  in  the  erection  of  some  offices.     The  main 
expenditure,  it  would  §eem,  had  taken  place  previously.     The  Lease  reformed, 
lease  was  not,  indeed,  confirmed  in  all  respects,  some  of  the 
covenants  which  it  contained  being  improper;  it  was  reformed: 
there  seems  some  peculiarity  in  the  case. 

[2414.]  The  point  was  discussed  in  Shcamon  v.  Bradstreet  (r).  Knowledge, 
and  Blore  v.  SvMon  («).     How  fax  the  remainder  man  or  person 
intided  must  have  an  actual  knowledge  of  the  defect  {t)y  may 
require  consideration. 

[2415.]  In  some   cases  (u)^   though  the  remainder  man  or  Teoancyfrom 
person  intitled  is  not  bound  to  confirm  the  lease,  a  tenancy  from 
year  to  year  may  have  arisen;  this,  howevel*,  may  depend  on 
circumstances,  as  the  amount  of  the  rent,  &c.  (v). 

[2416.]  Whether  the  remainder  man  or  person  intitled,  thouffh  Compensaiicn 

11151111  .  for  expenditure. 

ne  should  be  held  as  not  bound  to  confirm  the  lease,  can  m  all 
cases  have  the  full  and  free  benefit  of  the  expenditure,  even  of 
tbat  incurred  before  his  title  accrued,  may  not  be  clear.  In 
Jones  V.  Vemeyj  with  reference  to  the  fact  of  buildings  having 
been  erected,  the  Court  laid  down  that  ^^  this  can  make  no 
'^  alteration  at  law,  though  it  may  in  equity;  for  the  lessee,  if 
"  evicted,  will  probably  be  able  to  obtain  satisfaction  there  for 
^  the  lasting  improvements  which  he  has  made"  (2708).  The 
result  of  the  proceedings  (if  any)  in  equity  does  not  appear. 


(p)  See  Bowes  v.  East  London 
Water-works  Co.  (2210);  Hiffgins  v. 
Rosse,  3  Bli.  1 12. 

{q)  See  Hig^ns  t.  Rosscy  sup. 

(r)  1  S.  &  L.  72. 

(*)  3  Men  237. 


(/)  See  in  Blore  v.  Sutton,  sup. ; 
Sug.  364  ;  see  ih.  378,  568. 

(li)  Doe  d.  Martin  v.  Watts,  7  T.  R. 
83. 

(u)  See  Roe  v.  Prideaux  (2145); 
and  Denne  v.  Rawlins  (2145). 
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[2417.]  It  is  proposed  here  to  bring  together,  some  of  the 
main  points  which  occur  on  powers  of  sale,  exchange,  and  par- 
tition. 


1. — The  Principle  upon  which   the  Powers  are  to  be  exer- 
cised (2418). 

2. —  Whether  a  Purcliase  can  be  made  by,  or  an  Exchange 
with,  a  Tenant  for  Life  {2424). 

S.—As  to  Timber  (2437). 

4.  —  As  to    Appointments    subject    to    Ovtstanding    Partid 
Interests  or  Incumbrances  (2442). 

5. — As  to  the  Price  to  be  obtained  on  a  Sale,  and  as  to  tJa 
Receipt  of  the  Money,  Sfc.  (2449). 

6. — As  to  Conditions  affecting  the  Exercise  of  the  Pmcers 

(2458). 

[2417] 


OF    POWERS   OF   SALE,    EXCHANGE,    AND   PARTITION.  353 

7. — Whether  under   Informal  Powers  n^   Uses  can  be  ap-     chap.xvih. 
pointed,  and  particularly  Limitations  to  bar  Doioer        ^^^-  '• 
(2464). 

^—As  to  the  Property  to  be  Purchased  (2483) 

9. — Whether  a  Partition  can  be  effected  under  a  Power  to 
Exchange  (2488) 

10. —  Other  matters    relating    to  Exchanges    and  Partitions 
(2501). 

11.  —  Miscellaneous  matters  relating  to  the  Powers  in  gene^ 
ra/ (2515). 


1. — The  Principle  upon  which  the  Powers  are  to  be  exercised. 

[2418.]  These  powers  are  not  imperative  in  their  nature ;  they  Option. 
are  not  to  be  viewed  as  directions ;  the  donees  are  at  full  liberty 
to  exercise  them  or  not  (745) :  if  exercised,  however,  they  are  Trusts. 
ID  the  nature  of  trusts,  and  to  be  exercised  with  discretion.     In 
exercising  the  powers,  the  trustees  must  look  to  the  advantage  of 
all  parties  interested  (312)  (2083)  (2440)  (2444) ;  and  not  benefit 
the   remainder  man  at  the  expense  of  the   tenant  for  life,  or 
the  tenant  for  life  at  the  expense  of  the  remainder  man :  the 
trustees  must  endeavour  to  obtain  an  estate  more  eligible  for 
all  parties  (a). 

[2419-]  Whether  the  trustees  ought  ever  to  execute  a  power  Conversion. 
of  sale,  with  the  idea  of  the  proceeds  remaining  permanently 
invested  as  a  money  fund,  is  at  least  very  questionable  (b) ;  and 
that  although  there  be  found  the  usual  clause  as  to  an  invest- 
ment in  government  or  real  securities :  such  a  clause  does  not 


(a)  M&rllock  y.  Buller^  10 Yes.  292;         (6)    lb.;    and    see    Cockerell    v. 
Lord  Mahon  t.  Earl  Stanhope^  Sag.      Cltolmeley,  3  Russ.  565. 
477,  n. 

VOL.   II.  A  A  [2419] 
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CHAP.  XVIII.    appear  in  the  report  of  Mortloch  v.  Btdler,  and  Sir  E.  Sugdm, 
^^^'  '•        who  seems  (c)  to  have  seen  the  papers,  states  (d)  that  there  was 


none. 


Sale  and  re- 
mortgage. 


[2420.]  Sometimes  it  is  agreed  that  a  part  of  the  money  shall 
be  retained  by  the  purchaser,  on  mortgage  of  the  purchased 
estates;  and  to  this  there  seems  in  general  no  objection,  at  least 
where  the  above  clause  is  found:  it  is  imprudent  however  to 
stipulate,  as  is  sometimes  done,  that  die  money  shall  not  be 
called  in  for  many  years  (c). 


Law— <  equity. 


[2421.]  It  is  not  easy  to  lay  down  any  particular  rules  on 
the  point  under  consideration ;  and  it  seems  to  be  usually  consi- 
dered that  "  a  breach  of  trust"  {/)  only  is  involved  in  the  ques- 
tion :  it  might  be  difficult  perhaps  for  a  Court  of  law  to  enter 
into  these  matters. 


[2422.]  In  Wheate  w.Hall  (^),  under  an  executory  trust,  powers 
of  sale  and  exchange  had,  as  we  have  seen  (259),  been  intro- 
duced without  a  clear  and  distinct  authority;  on  a  purchaser 
making  this  objection  to  the  title,  resort  was  had  to  like  powers 
in  a  preceding  settlement,  the  particular  uses  of  which  had  deter- 
mined, except  a  jointure  rent  charge  and  a  term  for  securing  it, 
there  being  outstanding  in  addition  portions  under  a  still  prior 
settlement :  it  was  held  that  the  purchaser  was  not  bound  to  take 
the  title.  It  would  be  difficult  to  say  that  the  power  was  at  an 
end  (3235);  it  might  be  considered,  however,  tliat  the  trustees 
would  be  guilty  of,  at  least,  a  breach  of  trust  in  exercising  the 
power  under  such  circumstances:  the  M.  R.  observed : — **  I  think 
^^  it  would  be  attended  with  ill  consequences,  to  put  purchasers 
"  upon  exercising  a  very  nice  and  critical  judgment  with  regard 
"  to  the  purposes  for  which  powers  have  been  created;  at  the 
"  same  time  I  cannot  conceive  that  a  Court  of  equity  will  sanc- 
"  tion  die  application  of  a  power  to  purposes  clearly  and  ob- 


(r)  Vendors,  6th  ed.  191,  n. 

(rf)  Powers,  477. 

{e)  See  Roper  v.  Halifax  (3211). 


(/)  Sug.  478. 
((f)  17  Ves.  80. 
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**  vioBsly  foreign  to  those  for  which  it  coiild  have  been  originally    chap,  xviii. 
"  intended."  sec.  i. 


[2423.]  Viewing  these  powers  in  the  light  of  trusts,  it  follows  Injunction,  &c. 
that  the  principles  on  which  a  Court  of  equity  will  not  enforce, 
against  ordinary  trustees,  the  execution  of  a  contract  amounting 
to  a  breach  of  trust,  but  on  the  contrary,  will  restrain  the  trustees 
from  performing  the  contract  (h\ — supply  equally  to  trustees  in- 
vested with  a  power  of  sale  or  other  powers  (z). 


2. —  Wheilier  a  Purchase  can  be  made  by^  or  an  Exchange  icith^ 

a  Tenant  for  Life, 

[2-^54]  Sir  E.  Sugden  observes  (j),  that  "  it  was  formerly  a  Sir  E.  Sugden. 
^very  considerable  question  whether  a  tenant  for  life,  with  a 
"  power  of  sale  and  exchange  in  himself,  or  to  the  execution  of 
^  which  his  consent  was  required,  could  buy  the  estate  himself,  or 
^  take  it  in  exchange  for  an  estate  of  his  own;"  he  adds,  that 
^'  as  to  an  exchange"  (and  it  seems  like  remarks  might  be  ex- 
tended to  a  sale),  ^^  it  was  insisted  that  the  power  meant  an  act 
^  that  bore  as  near  a  resemblance  to  a  strict  legal  exchange  as 
possible ;  and  that  therefore  there  must  be  two  different  per- 
sons to  reciprocally  exchange,  which  there  could  not  be  where 
the  tenant  for  Hfo  had  the  power  himself:  and  in  regard  to  the 
general  question,  it  was  doubted  whether  at  least  equity  would 
not  relieve  against  the  execution  of  the  power."  He  then 
refers  to  certain  dicta  of  Lord  Eldon,  and  to  the  opinions  of  the 
judges  upon  Lord  Seftoris  bill  (2428) ;  and  concludes  by  stating, 
that  the  title  could  scarcely  be  deemed  marketable,  intimating, 
however,  an  opinion  in  favour  of  it.  In  another  work  (A),  he  ex- 
presses himself  much  to  the  same  effect ;  but  in  a  subsequent 
edition  of  his  book  on  powers  (/),  he  treats  the  point  as  '^  set  at 
"  rest  by  the  decision  of  the  Lord  Cliancellor  in  favour  of  the 


u 


(A)  €>rd  ▼.  Nod,  6  Mad.  438 ;  Sug. 
Vend,  ethed.  191. 
(t)  Mortlock  y,Buller,  lOVes.  292. 


U)  475. 

(A)  Vendors,  6tb  ed.  578. 

(0  4th  ed.  479. 


A  A  2  [2424] 
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CHAP.  XVIII.    <<  validity  of  the  execution  of  the  power,  in  the  late  case  of 
SEC.  I.         «  Howard  v.  Ducane''  (2429). 


Two  classes  of 
cases. 


[2425.]  It  may  be  observed,  that  Sir  E.  Suffden  in  general 
places  on  the  same  footing  both  classes  of  cases, — as  well  the 
case  where  the  power  is  vested  in  the  tenant  for  life,  as  the  case 
where  he  is  merely  a  consenting  party ;  there  are  some  distinc- 
tions between  the  two  classes :  indeed  it  may  perhaps  be  thought 
difficult  to  discover  any  satisfactory  ground  for  a  doubt  in  the 
latter  case.  We  shall  hereafter  see  that  upon  the  first  case  there 
has  been  no  express  decision. 

[2426.]  The  question  appears  to  have  been  first  agitated  upon 
the  will  of  General  Jackson  (m),  where  the  power  was  given  to 
the  tenant  for  life,  with  the  consent  of  trustees,  and  an  exchange 
was  proposed :  Sir  Dudley  Rider  and  Mr.  Filmer  were  in  fevour 
of  the  exchange ;  and  Mr.  Booths  whose  reasons  appear  at  great 
length,  against  it  Mr.  Booth's  objections  may  be  resolved  into 
the  technical  one, —that  an  actual  exchange,  or  rather  an  act 
resembling  it  as  nearly  as  possible,  must  have  been  meant;  his 
objections  were  not  founded  upon  any  supposed  conflict  of  in- 
terests, and  the  incapacity  thence  arising.  Indeed,  with  refer- 
ence to  the  latter  point,  the  power  in  question,  besides  providing 
for  the  trustees'  consent,  was  remarkably  guarded,  requiring,  as  it 
would  seem,  as  a  condition  (2460)  to  the  exercise  of  the  power,— 
that  as  well  the  lands  purchased,  as  the  lands  taken  in  exchange, 
should  be  *'  of  equal  value  to  be  sold,  and  of  as  great  or  greater 
<'  yearly  value"  as  the  lands  parted  with;  and  should  be  duly 
assured  to  the  uses  declared  of  the  original  lands.  Mr.  BoaA 
appears  to  admit,  that  under  powers  of  this  nature  an  actual 
exchange,  in  strictness,  with  all  its  legal  incidents  (2507),  cannot 
be  made ;  and  tliis  admission,  it  may  be  thought,  goes  very  far  to 
shew  that,  independent  of  the  other  question  of  incapacity,  any 
commutation  or  substitution  of  lands  will  answer  the  purpose; 
since  it  seems  immaterial  to  the  parties  claiming  under  the  set- 


(m)  2  Ca.  &  Op.  94,  and  11  Ves.  476,  479,  in  M'Qveen  v.  Farqnhar. 
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dement,  by  what  particular  mode  or  form  the  new  lands  are    cuap.  xvm. 
acquired.     In  the  particular  case  some  circuitous  methods  had        ^^'  '• 
been  suggested  for  obviating  the  difficulties. 

[2427.]  Lord  Eldon^  in  McQueen  v.  Farquhar  (rt),  which  did 
not  involve  the  point,  appears  in  some  degree  as  adopting 
Mr.  Booth* 8  views,  at  the  same  time  raising  the  other  question ; 
from  a  subsequent  part  of  his  judgment,  however  (o),  it  is  to  be 
inferred,  as  his  opinion,  that  neither  objection  is  tenable;  and 
that  in  order  to  avoid  the  transaction,  it  must  be  shewn  that 
undue  advantage  has  been  taken.  The  prior  dictum  in  Lloyd 
V.  Johnes  (/?),  evidently  had  relation  to  purchases  by  a  tenant  for 
life,  of  estates  sold  under  the  direction  of  the  Court  of  Chancery^ 
in  creditors'  suits,  &c,  where  all  the  valuations  are  open  to  him, 
and  there  is  not  the  check  of  trustees  (q) ;  and  has  little,  if  any, 
bearing  upon  the  subject  under  consideration. 

[2428.3  Before  Lord  EldorCs  dictoj  the  point  had  been  dis- 
cussed upon  the  introduction  of  a  private  Bill  to  remedy  the 
supposed  defect,  as  to  an  exchange  of  Lord  SeftorCs  estates  (a) : 
in  this  case  the  power  was  vested  in  trustees,  to  be  exercised,  no 
doubt,  though  the  fiict  does  not  distinctly  appear,  with  the  con- 
sent of  the  tenant  for  life;  the  two  judges  to  whom  the  Bill 
was  referred  having  consulted  the  other  judges,  considered  the 
doubt  to  be  unfounded ;  and  that  the  passing  of  such  a  Bill  would 
naturally  have  the  effect  of  prejudicing  other  titles:  the  Bill  was 
therefore  abandoned. 

[2429*3  The  question  however  was  again  agitated,  and  finally 
came  before  Lord  Eldon  on  a  bill  for  the  specific  performance  of 
a  contract  in  Hoioard  v.  Ducane  (b) :  the  power  was  vested  in 
trustees,  to  be  exercised  with  the  consent  of  a  husband  and  wife. 


(»)  11  Ves.  476. 
(o)  479. 
ip)  9  Ves.  62. 

{q)  And  see  Turn.  Sc  Russ.  85,  in 
Howard  v.  Ducane, 


(a)  Sug.  Pow.  476 ;  Vend.  6tli  cil. 
678;  Turn.  &  Russ.  84,  note  to 
Howard  v.  Ducane;  see  in  Fletcher 
V.  Hoghtmi,  6  Ves.  660. 

(6)  Turn.  &  Russ.  81.       . 

[2429] 
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CHAP.  XVIII.  tenants  for  life ;  and  under  it  the  husband  had  purchased  part  of 
s£c.  I.  fj^Q  estates,  and  for  others  given  in  exchange  his  own  estates; 
the  only  point  argued  was  that  of  equitable  incapacity,  it  being 
contended  that  the  tenant  for  life  was  a  trustee,  and  that  the 
principle  in  equity,  that  a  trustee  cannot  purchase  of  himself  (c), 
applied :  Lord  Eldon  overruled  the  objections ;  but,  as  it  would 
appear,  simply  upon  the  practice  of  conveyancers  (<f),  consi-; 
dering  that  originally  there  might  have  been  weight  in  the 
arguments. 

Whether  the  [2430.1  Where  the  power  is  vested  in  trustees,  and  merely 

tenant  for  life  a  ^  .      .  ,  , 

trustee.  the  oousent  of  the  tenant  for  life  is  required,  it  may  be  thought 

difficult  to  maintain  that  the  tenant  for  life  is  in  any  sense  a 
trustee  (711)  (2094)  of  the  power;  it  may  be  urged,  that  his 
consent  is  in  a  legal  view  required,  simply  or  mainly  to  prevent 
a  prejudice  accruing  to  himself  (711).  Were  Us  consent  not 
required,  the  transaction,  if  impeachable,  must  be  impeached  on 
other  grounds ;  and  the  circumstance  of  his  consent  being  made 
necessary,  ought  not  perhaps  on  principle  to  make  a  difference. 
Lord  Eldan*s  doubts  may  have  been  founded  on  other  grounds. 
The  phraseology  of  particular  powers  must  not  be  lost  sight  of. 

[2431.]  Where  the  power  is  vested  in  the  tenant  for  life, 
there  may  be  more  difficulty,  notwithstanding  the  consent  of 
trustees  is  required ;  the  cases,  however,  seem  to  have  been  in 
general  treated  as  similar.  It  has  been  laid  down,  as  we  have 
seen  (2094),  that  a  tenant  for  life,  with  a  power  of  leasing 
to  be  exercised  at  his  sole  discretion  without  any  check,  may 
make  leases  in  trust  for  himself,  provided  he  comply  with  the 
conditions  of  the  power ;  there  may,  however,  be  some  distin(>- 
tion  between  the  cases. 

[2432.]  Whatever  may  be  thought  of  the  case  of  a  sale  or 
exchange,  made  by  a  tenant  for  life  to  or  with  himself,  with  the 
consent  of  trustees,  a  practitioner  would  be  cautious  in  accepting 


(t)  Sug.  Vend.  6tli  ed.  569.     {(I)  See  3  Russ.  432,  m  Grover  v.  HugeU. 

[2432] 
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a  title  depending  upon  the  execution  of  the  power  for  such  a 
purpose,  where,  as  is  sometimes  the  case,  the  power — whether 
originally  given  to  the  trustees  to  be  exercised  with  the  consent 
of  the  tenant  for  life,  or  to  the  tenant  for  life  to  be  exercised 
with  the  consent  of  the  trustees — has  by  death  become,  both  as 
to  the  direct  execution  and  as  to  the  consent,  solely  vested  in 
the  tenant  for  life. 
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CHAP.    XVtII. 
fiEC.    I. 


[2433.]  The  objection  appears  to  have  been  considered  as  Law^etjuity. 
tenable,  if  at  all,  in  .equity  only,  and  not  at  law  (e). 

[2434.]  No  case  involving  such   questions  appears  to  have  Partitions,  &c. 
arisen  upon  partitions  or  enfranchisements;  a  partition  would, 
it  seems,  be  viewed  in  a  still  more  fitvourable  light  for  obviouis 
reasons. 

[2435.]  Questions  somewhat  similar  arise  on  exchanges  under  Inclosure  Acts^ 
the  general  (f)  or  private  Inclosure  Acts;  and  on  the  Acts 
enabling  an  exchange  of  glebes  (ff) ;  and  on  the  Land  Tax  Acts. 
In  a  recent  case  (/<),  a  purchase  in  trust  for  a  rector  under  the 
Land  Tax  Acts,  was  held  void  in  equity. 

[2436.]  Settlors  who  contemplate  the  convenience  of  substi-  Power  of  sub- 
tuting  other  estates  for  those  originally  settled,  frequently  reserve 
an  express  power  to  that  effect  (461). 


3. — As  to  Timber* 

[2437.]  In  a  case  before  Lord  Thurlow  (i),  as  to  the  specific  Sale  of  timber. 
performance  of  a  contract  for  sale,  tlie  tenant  for  life  (sans  waste) 
claimed  the  value  of  the  timber ;  but  his  claim  was  not  allowed. 
The  claim  was  for  the  produce  of  all  the  timber ;  which  the  pur- 


{e)  (2705) ;  and  sec  Graver  v.  Hwfeli, 
d  Ross.  428. 
(/)  41  G.  3,  c.  100,  s.  15. 
(^)  See  55  G.  3,  c.  147;  6  G.  4, 


c.  8;  7G.  4,c.  60. 

(h)  Graver  v.  Hugelly  3  Russ.  428. 
(i)   Doran  v.   Wiltshire,  3  Swan. 
691). 

[2437] 
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CHAP.  XYIII. 
SEC.  I. 


chaser  was  to  take  at  a  valuation  down  to  one  shilling  a  sdd^; 
this  was  "  explained  afterwards  to  be  one  shilling  per  stick  to 
^^faJO^  which  is  always  valued  at  less  than  if  valued  to  grow ;  if 
*'  togrow^  it  is  reckoned  at  four  times  the  value."    The  particular 
nature  of  the  timber  does  not  appear :  it  may  be  thought  that 
the  valuation  should  have  been  made  as  of  timber  ^^  to  grow," 
unless  the  purchaser,  in  consequence  of  a  contrary  valuation, 
gave  an  increased  price  for  the  land.     There  seems  to  be  litde 
or  no  pretence  for  the  claim  to  any  extent,  even  excluding  such 
ornamental  and  unripe  timber  as  a  Court  gf  equity  would  not 
permit  the  tenant  for  life  to  cut :  the  tenant  for  life,  if  he  pleases, 
may,  prior  to  the  contract,  exercise  his  right  of  cutting ;  but  it 
does  not  follow  that  the  trustees  would  then  concur  in  a  sale ;  if 
they  should,  they  might  be  expected,  in  selecting  a  new  estate, 
to  have  due  regard  to  the  circumstance  (24d5). 


[243a]  The  case  of  Wolf  v.  HiU  {j)  met  with  a  sunilar 
determination. 

[2439.]  A  recent  case  at  law  (k)  has  been,  too,  decided  upon 
the  same  principles ;  the  sale  was  held  to  be  wholly  void ;  the  trees 
were  excepted  out  of  the  appointment  made  by  the  trustees,  and 
conveyed  merely  by  the  tenant  for  life ;  and  the  land  only,  ex- 
clusive of  the  trees,  was  appointed  by  the  trustees. 


MiDes,  &c. 


[2440.]  In  deciding  upon  sales  and  purchases,  there  is  some 
difficulty  as  to  timber,  mines,  &c. ;  where  the  tenant  for  life  is 
unimpeachable  for  waste,  he  might,  without  great  care  on  lie 
part  of  the  trustees,  acquire  great  advantages  with  reference  to 
these  matters  {!) :  as  before  (2418)  observed,  the  general  advan- 
tage of  all  parties  must  be  regarded  in  the  arrangements. 


(j)  2  Swans.  149,  note  to  Davis  v. 
the  Duke  of  Marlbro*. 

{k)  Cholmeley  v.  Paxtony  8  Bing. 
207,  6  Bing.  49;  S.  C.  10  B.  &  C. 
564,  nom.  Cockerell  y.  Cholmeley; 
and   see   Cockerell   v.   Cholmeley^  3 


RusB.  565. 

(/)  See  the  Canniest  Dowager  of 
Plymouth  V.  Lady  Dowager  Archer^  1 
B.  C.  C.  159;  Surges  y.  Lamhy  16 
Ves.  174 ;  and  Lord  Clarendon's  case, 
cit  ih» 

[2440] 
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[2441.]  In  connexion  with  CholmeUy  v.  PaxUm  it  may  be     chap.xviik 
observed,  that  though  powers  in  general  (440)  (1217)  may  be        ^^^- '' 
executed  partially,  it  would  seem  difficult  in  the  case  of  a  power  Undivided 
of  sale,  or  of  exchange,  or  of  leasing  (2139),  even  at  law  (2705), 
to  dispose  of  an  undivided  share  (458)  of  an  estate,  where  the 
power  extends  over  the  entirety  (m). 


i,—As  to  AppointmerUs  subject  to  oustanding  partial  Interests 

or  Incumbrances, 

[2442.]  If  there  be  an  incumbrance  on  the  estate,  which  will  Charges  not 
not  be  overreached  by  an  exerdse  of  the  power  (1414),  it  must, 
of  course,  be  satisfied  out  of  the  proceeds  of  the  disposition.  In 
general,  the  mere  existence  of  an  incumbrance  will  be  no  impe- 
diment to  an  exercise  of  the  power;  even  though  the  estate 
should  not  be  primarily  liable  to  it,  and  though  it  should  not  be 
mentioned  in  the  direction  in  the  power,  as  to  the  application  of 
the  monies  (n).  Sometimes  the  incumbrances  are  expressly 
directed  to  be  discharged,  and  especially  charges  created  by 
other  powers  in  the  settlement;  this  clause  may  perhaps  have 
effect  in  shelving  whether  any  particular  limitations  are  intended 
to  be  overreached  or  not. 

[2443.]  In  Fletcher  v.  Hoghton  (o),  among  the  limitations  of 
a  will,  was  a  term  vested  in  trustees  in  trust  by  sale,  mort- 
gage, &c.,  to  ndse  the  deficiency  of  the  testator's  personal  estate 
in  the  payment  of  his  debts;  and  a  sale  being  made  imder  a 
power  of  sale,  the  Court,  on  an  application  for  the  purpose, 
directed  that  the  debts  should  be  paid  out  of  the  sale  monies. 
Even  if  the  term  had  been  overreachable,  it  might  have  been 
useless  to  purchase  a  large  estate,  part  of  which  must  have  been 
again  immediately  sold  or  mortgaged  to  raise  the  charges. 


(m)  See    in    Cholmeley    v.  Paxlon   I      (n)  Doran  v.  Wiltshire  (2437). 
2439).  I      \o)  5  Ves.  650. 

[2443] 
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CHAP.  XVIII.         [2444,]  Where,  however,   the    incumbrancefl    do  not  affect 
^^^-  '•        equally  and  alike  the  whole  inheritance,  as  when  they  consist  of 


Charges  affect-   temporary  annuities,  &c.,  affecting  particularly  the  tenant  for 

ing  uoequally        ,  .  •  . 

the  inheriunce.  life,  or  future  charges,  affecting  particularly  the  remainder  man, 

the  result  of  an  exercise  of  the  power  would  be  to  relieve  one 
party  at  the  expense  of  another  (2418) :  at  least,  unless  an 
arrangement  should  be  made  for  the  shifting  of  the  incum- 
brances to  the  newly  acquired  estates,  or  unless  estates  with 
corresponding  charges  should  be  obtained. 

[2445.]  In  Abel  v.  Heathcote  (2489),  on  a  partition,  the  life 
annuity  charged  on  the  estate  does  not  seem  to  have  been  pro- 
perly apportioned. 

Beneficial  [2446.]  In  the  above  view,  beneficial  leases,  or  other  like 

leases. 

interests  at  the  ancient  rents,  which  m  many  cases  are  almost 
nominal,  may  occasion  considerable  difficulty  (p) ;  and  parti- 
cularly where  the  tenant  for  life  has  no  authority  farther  to 
prejudice  the  inheritance  by  granting  like  leases  or  interests: 
but  to  say  that  under  no  circumstances  could  the  powers  be 
executed,  would  be  in  many  cases  almost  to  strike  them  out 
of  the  settlement  It  seems  clear,  however,  that  in  such  a  case 
as  Taylor  v.  Stibbert^  the  contemplated  further  interests  under  the 
covenants  for  renewal,  even  if  valid  under  the  particular  powers 
of  leasing,  &c.,  could  not  properly  be  taken  into  account  in 
fixing  the  price. 

Charges  created       [2447.]  Incumbrances  by  a  tenant  for  life,  out  of  his  interest, 

by  a  tcoant  for 

life.  stand  on  a  different  footing.     Thus,  if  a  tenant  for  life  should 

charge  his  life  estate,  it  is  clear  that  a  disposition  cannot  be  made 
subject  to  and  taking  into  account  this  charge ;  but  where  the 
fiill  price  is  paid,  without  reference  to  the  incumbrance,  it  might 
be  difficult  to  impeach  the  transaction  (q).  Ultimately,  in  Good- 
riglit  V.  Cator^  the  purchaser  endeavoured  to  establish,  in  respect 


( p)  See  Taylor  v.  SHbbvrt,  2  Ves.    I      (q)  See  Goodri^ht  v.  Cator,  2  Doug, 
ju.  437.  I  477  (3222) ;  Taylw  v.  Stibbert,  «^. 

[2447] 
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of  his  Io6s  by  the  incumbrance,  a  claim  on  the  tenant  for  life's  chap.  xvih. 
interest  in  the  purchase  monies  (r) ;  but  the  tenant  for  life  had,  ^^^'  '* 
subsequently  to  the  sale,  created  charges  on  such  life  interest: 
indeed  doubts  were  expressed  whether  the  purchaser  could  follow 
the  money  at  alL  It  is  quite  clear,  it  seems,  that  he  could  have 
no  claim  on  the  capital  Besides  the  particular  annuity  affecting 
the  life  estate  in  the  land,  it  seems  that  there  were  other  annui- 
ties; and  that  an  ekffit  had  been  issued  tmder  a  judgment  (1472) 
for  securing  one  of  them.  The  reports  are  at  variance  as  to  the 
bet  whether  the  purchaser  had  notice  of  the  incumbrances  or  not 

[244S.1  And  here  it  may  be  remarked,  that  where  charfi:es  are  Inheritance  sub- 

,    ,  ,         ,         ,  ,  -  ject  to  a  terra- 

secured  by   a  term  only,  though  to  tne  extent  of  1000  years,  value. 

or  further,  and  without  impeachment  of  waste,  still  if  the  charges 

exceed  the  value  of   the   inheritance,  it  might  be  difficult  to 

hold  that  the  incumbrancers  could  claim  the  whole  value  of  the 

inheritance ;   the  remainder,  or  reversion  in  fee,  must  be  worth 

something. 


5. — As  to  the  Price  to  be  obtained  on  a  Sale  ;  and  as  to 

the  Receipt  of  the  Money  ^  8fc. 

[2449.]  It  is  quite  clear,  upon  general  principles,  that  a  sale  loadequate 
made  for  an  inadequate  consideration,  could  not  be  supported  in  law— ^uity. 
equity ;  and  there  may  be  ground  to  contend  that  the  sale  would 
be  bad  at  law  (s) ;  it  may  be  urged  that  the  case  is  one  of  mere 
authority,  and  that  if  the  authority  be  abused,  and  not  bond  fde 
exercised,  the  act  must  be  a  perfect  nullity. 

[2450.]  The  case  may  be  stronger  where,  by  the  very  words  Condition, 
of  the  power,  the  obtaining  of  the  best  price  is  expressly  made 
a  sort  of  condition,  like  the  condition  in  a  leasing  power  (2274), 
with  reference  to  the  reservation  of  the  best  rent     In  different 
powers  the  words  vary :    sometimes  the  appointment  is  to  be  VArious  forms. 


(r)  Color  Y.  Earl  of  Pemhrohe^  1    |      (.«)    (2705);    see  in  Faringdon  v. 
B.  C.  C.  301,  2  B.  C.  C.  282.  |  Dard^  9  H.  6,  24* ;  (2501) ;  (2514). 

[2450] 
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made  **  for  full  consideration  in  money"  {t) ;  at  other  times  Aere 
occur  the  words,  "  a  valuable  consideration  in  money  '*  (tt),— or 
**  best  price"  (r), — or  "  for  such  price,"  &c.,  **  as  the  trustees 
^'  shall  think  reasonable"  (to).  Perhaps  there  is  no  substantial 
difference  between  these  phrases ;  but  in  some  powers  the  words 
are  stronger. 


[2451.]  It  may  be  noticed,  that  with  reference  to  a  common 
power  of  sale  in  a  will,  Mr.  Feame  {x)  urged  the  circumstance, 
that  the  best  price  must  be  obtained,  as  a  reason  why  an  infant 
executor  (592)  might  sell ;  but  whether  he  viewed  this  as  a  legal 
or  as  merely  an  equitable  condition  to  an  exercise  of  the  power, 
is  not  clear. 


Consideration 
a  rent  charge. 


[2452.]  We  may  here  refer  to  Read  v.  Shaw  (2708),  which 
arose  under  the  usual  powers  of  sale  and  exchange,  and  where 
it  was  held,  that  an  appointment  of  an  estate,  in  consideration  of 
the  reservation  or  grant  thereout  of  a  perpetual  rent  chaige, 
was  not  a  due  execution  of  the  powers. 


Receipt  clause.        [2453.]  In  formal  powers  there  is  commonly  found  an  express 

clause,  rendering  the  receipts  of  the  trustees^  for  the  money  valid 
discharges.  Upon  this  point,  which  has  in  it  little  peculiar  to 
powers,  a  reference  may  be  made  to  other  writers  (y). 

[2454.]  At  the  same  time  it  may  be  proper  particularly  to  notice 
an  important  case  heard  before  Lord  Thurlowy  but  not  undlrecently 
reported  (z) : — the  case  arose  on  a  power  of  sale  in  a  settlement; 
the  trustees  were  to  receive  the  money  and  to  purchase  lands, 
and  in  the  mean  time  invest  in  government  securities,  &c ;  and 
it  was  held  that  the  omission  of  a  formal  receipt  clause  was 


(0  2  Ca.  &  Op.  98,  Gen,  Jackson's 
case. 

(m)  Goodright  v.  Cator  (2447). 

(v)  Doe  V.  Martin,  4  T.  R.  39; 
McQueen  v.  Farquhavy  11  Ves.  467. 

(w)  Cholmeley  v.  Paxion  (2439). 


(a:)  P.  Works,  313. 

(y)  Bull,  note  to  Co.  Litt.  290* 
(XIV.);  Sug.  Vend.  6th  ed.  498; 
(193). 

{z)  Doran  v.  WUuhircy  3  S»ian. 
699. 

[2454] 
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immaterial, — the  case  being  distinguished  from  a  trust  to  pay    chap.  win. 

a  particular  debt  and  cases  of  that  kind.     Lord  Eldotij  then         ^^^'  '* 

Solicitor  General^'  is  said  to  have  urged  the  objection,  *'  not  so 

^  mach  on  principle,  as  on  the  prevailing  opinion  and  practice 

^'  among  conveyancers ;  who  uniformly  held  such  a  clause  to  be 

"  necessary :"  if  so,  the  practice  of  conveyancers  may  have  gone 

beyond  the  authorities. 

[2455.]  In  some  cases  (2463)  the  circumstance  of  a  receipt 
clause  being  found,  may  be  important,  even  in  a  Court  of  law, 
in  determining  the  point,  whether  a  purchaser  is  to  be  affected  by 
the  non-observance  of  a  provision  as  to  a  new  investment  in 
land— whether  in  fact  this  latter  provision  is  to  be  deemed  a 
condition  to  the  due  exercise  of  the  power  of  sale. 

[2456.]  Where,  as  in  some  cases  (2460),  an  instantaneous 
purchase  is  required,  and  that,  as  a  condition  to  a  due  exercise  of 
the  power  of  sale,  provisions  as  to  the  temporary  investment  in 
government  or  real  securities,  as  well  as  a  receipt  clause,  are 
evidently  out  of  place, 

[2457.]  Though  the  consideration  appears  to  be  adequate,  Non-payment 
and  upon  the  fece  of  the  instrument  of  appointment  there  is  a  °^  ™o°«y' 
receipt  by  the  trustees  for  the  money,  cases  may  occur  in  which 
the  money  is  not  actually  paid.  In  equity  it  is  clear,  upon  ordi- 
nary principles,  that  if  the  sale  be  good,  a  lien  (a)  must  exist; 
but  there  may  perhaps  be  ground  to  contend,  that  the  power  is 
not  duly  exercised,  and  that  even  at  law  (2679) ;  and  especially 
if  the  transaction  be  fraudulent  Howeves  this  may  be,  with 
reference  to  powers  as  framed  at  this  day,  unclogged  in  a  great 
degree  with  conditions,  it  seems  that  where  (b)  the  clause 
runs, — "  that  when  the  trustees  receive  the  purchase  money, 
''and  giffn  a  receipt  for  the  same  under  their  hancts  (897),  the 
''  releasees  shall  stand  seised,  and  the  conveyances  shall  enure 
^  to  the  use  of  the  purchaser,"— it  would  be  almost,  if  not  quite 

(a)  Sag.  Vend.  6th  ed.  523.  |  Touch.,  and   ]  Coll.  Jur.  426;  see 

(h)  Booth's  Op.  at  end  of  Shepp.  1  Goodnght  v.  Cator  (2447). 

[2457] 
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CHAP.  XVIII.    impossible  to  hold  the  power  to  be  duly  executed  without  an 
^^^'  '•         actual  receipt  of  the  money,  as  well  as  the  signature  of  a  formal 
receipt  (2462). 


6. — As  to  Conditions  affecting  the  Exercise  of  the  Powers. 

[2458.]  We  have  before  (454)  seen  that  all  the  terms  and 
conditions  of  powers  must  be  complied  with  in  order  to  their  due 
execution ;  cases  concerning  conditions  affecting  common  powers 
of  sale  in  wills,  &c.,  have  too  been  noticed. 

[2459.]  As  to  powers  of  sale  and  exchange,  the  ancient  forms 
were  usually  clogged  with  various  conditions,  imposing  almost 
insuperable  difficulties  to  their  due  exercise. 

[2460.]  Thus  in  General  JacksorCs  case  (c),  the  powers  of  sale 
and  exchange  were  authorized  to  be  executed, — ^^so  as"  the  sale 
monies  were  '^  immediately'^  invested  in  the  purchase  of  other 
lands, — and  so  as  the  lands  to  be  purchased  or  taken  in  exchange 
were  of  equal  value  for  sale,  and  annually  as  the  old  lands ;  and 
were  duly  settled  to  the  old  uses,  &c  It  would  be  difficult,  if 
not  impossible,  in  the  absence  of  a  receipt  clause  (2455)  or  other 
provisions,  to  treat  these  terms  as  directory  only ;  or  in  any  other 
light  titan  as  conditions,  the  failure  of  any  one  of  which  would 
nullify  the  execution  of  the  powers.  As  observed  by  Mr.  Booth  (</), 
with  reference  to  provisions  very  similar,  powers  depending  as  to 
their  exercise  upon  there  "  first  being  settled,"  &c.,  "  other  lands 
'*  of  equal  value  to  the  same  uses,  have  been  found  inconvenient ; 
^  because,  though  it  may  be  easy  to  sell  an  estate,  and  lay  out 
^^  the  money  in  the  purchase  of  a  new  one,  yet  it  is  by  no  means 
^^  easy  to  settle  a  new  estate  before  you  have  sold  the  old  one ; 
^^  few  people  are  in  circumstances  to  buy  new  estates  till  they 
^^  have  sold  their  old  ones."  Besides  this,  to  satisfy  the  parties 
immediately  concerned  in  the  transactions,   much  more  future 


(c)  2  Ca.  &  Op   94;  see  (2426); 
see  Hougham  v.  Sandy Sy  2  Sim.  95. 


(rf)  End  of  Shepp.  Touch.,  and  1 
Coll.  Jurr.  426. 
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purchasers  upon  the  other  various  points  in  General  Jackson's    chap.  xvmi. 
power  would,  as  is  obvious,  be  attended  with  great  difficulties.  ^^^-  '• 

[2461.]  We  find  a  somewhat  similar  case  in  Mr.  Ftamis  Post' 
hvmous  Works  («),  the  power  there  being  reserved  *'  for  the  hus- 
'^band  and  wife,  with  the  consent  of  the  trustees"  to  sell, — 
'^  the  husband  assuring  other  estates  of  equal  or  greater  value  to 
<'  the  same  uses."  Mr.  Feame  considered  it  clear,  that  a  pur- 
chaser would  be  bound  to  see  that  this  condition  was  complied 
with,  the  purchaser  being  thus  involved  in  questions  as  to  the 
title,  value,  &c.,  of  the  new  estate ;  it  is  added,  that  the  regular 
way  would  be  for  the  acts  to  be  contemporaneous;  but  an 
opinion  is  intimated,  that  a  subsequent  settlement  would  be 
soffident  This  point  might  perhaps  depend  upon  various  cir- 
cumstances; the  words  ^^  first  settling"  were  not  in  the  power. 

[2462.]  Doe  v.  Martin  (f)  has  frequently  been  considered  Doe  v,  Martin, 
the  case  of  a  conditional  power,  and  is  indeed  so  treated  by  Sir  condidbod  ^ 
E.  Sngden ;  he  {g)  speaks  of  it  as  a  power, — "  so  as  that  the  P«^e'* 
'^  money  was  paid  to  them  (the  trustees),  and  laid  out  in  other 
^^  lands  to  the  like  uses;'*  adding,  ^^  the  Court  considered  that 
^  the  trustees  had  only  a  power  of  sale,  on  condition  of  re^invest* 
^^  ing  the  money  in  the  purchase  of  avjother  estate!'  The  only 
condition  appearing  in  the  statement  of  the  case  in  the  report  (A) 
is  as  to  the  payment  of  the  money  to  the  trustees  (t), — a  condi- 
tion perhaps  (2457)  implied  in  every  case;  the  words  are:  — 
'^  so  as  that  the  purchase  money  thereof  should  be  paid  into  the 
^  hands  of  the"  trustees,  and  not  into  the  hands  of  the  settlors; 
"  to  ftc  laid  out  and  invested"  by  the  trustees  in  the  purchase  of 
other  lands,  to  be  settled,  &c. ;  and  in  the  meanwhile  in  govern- 
ment securities,  &c. ;  with  a  provision,  *'  for  the  security  of  the 
"  purchaser  of  the  estate,"  tliat  "  the  payment  of  the  purchase 
"money  unto  the  trustees"  should  discharge  him  from  misap- 
plication,  &c.     The   expressions   of  the  judges   of  a   contrary 


(e)  315. 

(/)  4  T.  R.  39. 

(g)  268. 


(A)  4  T.  R.  40. 

(i)  See  11  Ves.  471,  in  M' Queen 
V.  Farquhar. 

[2462] 
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tendency  are  no  doubt  erroneously  reported;  indeed  there  is 
evidently  some  mistake  with  respect  to  Lord  Kenyoris  judg- 
ment {j).  In  fact,  the  money  was  not  paid  to  the  proper  party, 
it  having— though  not  with  the  privity  of  the  purchaser,  still  with 
the  privity  of  his  agent — been  paid  nominally  to  the  trustee,  a 
child  of  five  years  old  (571) ;  and  then  handed  over  to  the  settlor, 
contrary  to  the  spirit,  indeed  contrary  to  the  very  words  of  the 
settlement:  this  circumstance,  as  appears  by  the  remarks  of 
Gibbs,  C.  J.,  in  the  case  next  cited,  seems  amply  sufficient  to 
support  the  judgment,  without  reference  to  any  other  points. 


[2463.]  In  the  more  recent  case  of  Roper  v.  Halifax  (A),  a 
power  was  given  by  a  settlement — that  of  1788 — to  sell  or 
exchange,  ^^  so  as  that"  the  sale  monies  should  be  invested 
in  the  purchase  of  manors,  &c.,  and  copyhold  and  leasehold 
lands,  &c., — <<  and  so  as"  that  the  new  premises  should  be  set- 
tled, &c.,  to  the  old  uses, — with  provisions  that  the  receipts  (2455) 
of  the  trustees  should  be  good  discharges,  &c. ;  and  it  was  held,  that 
a  bond  Jide  purchaser  would  not  be  implicated  upon  these  points, 
the  words  being  deemed  directory  only.  According  to  Sir  E, 
SugderCs  note  (Z),  Gribbs,  Lord  C.  J.,  in  delivering  the  judgment 
of  the  Court,  observed,  that  a  purchaser  would  not  be  affected, 
^^  because  it  is  expressly  provided  that  the  receipt  of  the  trustees 
**  should  be  a  discharge  to  the  purchaser."  He  added :— "  the 
"  case  of  Doe  v.  Martin  is  of  a  very  different  description  from 
<^  the  present;  there  the  money  was  to  be  paid  into  the  hands  of 
^'  trustees ;  and  it  was  a^eed  that  the  purchaser  should  not  he 
"  bound  to  see  to  the  application  of  it ;  but  the  question  there  was, 
'^  whether  the  money  was  bond  fide  paid.  There  was  an  infant 
^^  trustee,  and  they  put  the  money  in  his  hands.  That  case  is 
^^  wholly  unlike  the  present,  and  cannot  govern  this.  We  are  of 
"  opinion,  that  by  the  express  terms  of  the  deed,  provided  the 
^^  transactions  be  bond  fide  (2705),  it  is  a  sufficient  discharge." 


(J)  ee. 

(k)  8  Taunt.  845,  Sug.  appx.  641 ; 


see  1  Coll.  Jur.  421. 
(/)  Appx.  655. 
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7,—Whetfier  under  Informal  Powers  new  Uses  can  be  appointed,        sec.  i. 
and  particularly  Limitations  to  Bar  Dower, 

[2464]  In  General  Jackson* s  case  (?«),  it  was  doubted  by  one  implied  powers 

1  IT  fill  1  11    **^  revocation 

gentleman,  whether  a  power  to  revoke  the  old  uses,  and  ^^  to  sell  and  appoint- 
"  or  exchange"  (104),  authorized  the  limitation  of  new  uses  (293) ;  "®'*^' 
and  with  reference  to  the  case  on  which  Mr.  BootKs  opinion 
appears  at  the  end  of  Sheppard^s  Touchstone,  it  seems  (n)  that  an 
objection  of  rather  an  opposite  description  was  made  to  the  execu- 
tion of  a  power  of  sale, — namely,  because  the  trustees  were  autho- 
rized merely  "  to  sell  and  convey,"  without  any  express  power 
being  given  them  to  revoke  the  old  uses  (290).  There  appears  to 
be  no  ground  for  the  doubt  or  objection  in  either  case  (o) ;  indeed 
in  the  latter  case  there  was  an  express  provision,  that  after  tlie 
conveyance,  the  land  should  be  to  the  use  of  the  purchaser,  dis- 
charged of  the  old  uses. 

[2465,]  In  a  more  modem  case  which  underwent  great  discus- 
sion in  the  Kind's  Bench  (jd),  where  the  power  was  for  the  hus- 
band and  wife  or  the  survivor,  if  desirous  of  selling,  to  revoke,  and 
for  the  trustees  "  or  the  survivor  of  them,  his  heirs  and  assigns, 
^  to  sell  and  dispose "  for  the  best  price,  &c.,  "  and  convey  the 
"  same," — the  prevailing  impression  seems  to  have  been,  that  on 
a  revocation  the  trustees  would  take  the  fee  in  trust  to  sell :  in 
&ct  an  application  had  been  made  under  the  Statute  of  Anne  (//), 
to  die  Court  of  Chancery,  that  an  infant  heir  of  the  surviving 
trustee  might  convey ;  and  a  conveyance  had  been  made  under 
the  direction  of  the  Court  accordingly.     It  was  unnecessary  ulti- 
mately to  determine  what  was  the  proper  construction  of  the 
power  on  this  point,  since  the  revocation  and  sale  were  declared 
to  be  wholly  void;  there  would  seem,  however,  to  be  no  difficulty 
in  holding  in  such  a  case,  that  on  the  revocation  the  trustees  might 
limit  new  uses  in  favour  of  a  purchaser. 


(w)  2  Ca.  &  Op.  97.  {p)  Doe  d.  Willis  t.   Martin^  4 

(»)  1  Coll.  Jur.  428.  T.  R.  39. 

(o)  BuU.  note  1  (VII.  1)  to  Co.  Litt.  (q)  Siig.  Vend.  6th  ed.  177. 
271«». 

VOL.  II.  B  B  [2465] 


370  OF   POWERS   OF   SALE,    EXCHANGE,   AND   PARTITIOK. 

CHAP.  XVIII.        [2466.]  In  old  forms  there  was  frequently  a  power  to  the  tenant 
SEC.  I.        for  life — ^in  some  cases  at  his  free  will,  in  others  with  the  consent 


Fee  to  be  vested  of  trustees — ^to  revoke  the  old  uses;  and  either  to  limit  the  estate 

in  trustees,  &c.  _  ^,  ./•.  iio/\  •  \    y 

to  the  use  of  the  trustees  mfee  m  trust  to  sell,  &c.  (r),  or  with  the 
trustees'  consent  to  limit  other  uses,  &c  According  to  some 
forms  it  may  not  have  been  necessary  that  a  particular  sale  or 
exchange  should  have  been  in  contemplation ;  these  forms  seem  to 
have  authorized  a  limitation  to  the  trustees  generally  to  sell, 
exchange,  &c 

Sir  E.  Sngden        [2467.]  As  observed  by  Sir  E.  Sugden  («),  however  expedient 

on  inipUed  pow-    .  ,  .  ^  /.i-ii  a      \        \ 

era  of  revoca-     it  may  be  to  insert  m  powers  of  sale  and  exchange,  &c.,  formal 
»o°»    c-  provisions  not  only  as  to  the  revocation  (286)  of  the  old  uses,  but 

as  to  the  appointment  of  new  uses,  this  is  clearly  not  necessary; 

any  words,  however  inaccurate,  from  which  the  intention  can  be 

collected,  are  sufficient 

[2468.]  Where  informal  words,  merely  authorizing  the  trus- 
tees to  "  sell  or  exchange,"  &c.,  are  used.  Sir  JS.  Sugden  says  (t\ 
with  reference  to  the  execution  of  such  powers, — "  sometimes  the 
^^  trustees  are  made  merely  to  appoint  and  make  sale  o^  or  to 
^^  appoint  and  sell  the  lands  to  the  uses, — the  words  of  the  power 
"  being  followed  with  the  addition  of  the  word  appoint;  and  some- 
^^  times  they  are  made  to  expressly  revoke  the  uses  of  the  settle- 
"  ment ;  and  then  to  appoint  to  the  new  uses."  He  adds, — "  either 
^^mode  will  effectuate  the  intention;  the  latter  is  sometimes 
"  objected  to  by  unskilful  persons^  as  not  authorized  by  the  power; 
"  but  to  this  objection  the  Bishop  of  Oxford^s  case  (u)  is  a  ded- 
"sive  answer."  It  is  clear  that  either  m&de  is  sufficient;  it  is 
apprehended,  however,  that  it  would  not  be  correct  or  shew  skill 
in  such  a  case,  to  insert  an  express  clause  of  revocation.  The 
effect  of  the  execution  of  a  common  power  of  appointment  pre- 
ceding uses  limited  in  default  of  its  execution,  is  to  revoke  those 
uses;  but  no  one  would  think  of  introducing  an  express  clause  to 


(r)  Goodright  d.  Hare  v.  Caiofy  2 
Doug.  477 ;  Earl  of  Uxbridge  v.  Bay- 
lei/,  1  Ves.  ju.  499. 


(«)  200, 
(0  201. 
(m)  2  Vera,  376. 
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revoke  them;  the  powers  "to  sell  and  exchange,"  &c.,  in  the  chap.  xvm. 
cases  under  consideration,  appear  to  be  analogous.  The  cited  ^^^'  '* 
case,  however  it  may  shew  that  informal  words  are  sufficient  to 
create  a  power  to  appoint  new,  and  (as  incident  to  and  included 
in  it)  a  power  to  revoke  the  old  uses,  is  no  authority  for  the 
iatroduction,  under  such  circumstances,  in  instruments  of  appoint- 
ment, of  express  clauses  of  revocation ;  which  appear  to  be  clearly 
out  of  place,  and  perfectly  nugatory. 

[2469.]  It  seems  that  the  new  uses  should  be  declared  con-  Astotherevoca- 

tion  and  ap« 

temporaneously  with  the  revocation  of  the  old  uses ;  at  least,  it  pointment being 
would  be  imprudent  to  act  upon  a  contrary  supposition.  In  Doe  neoua?^^"" 
V.  Martin  {v)j  there  appears  to  have  been,  at  least  in  form,  an 
interval  of  some  days  between  the  several  acts.  Much  must 
depend  in  each  case  on  the  particular  wording  of  the  powers. 
Where  the  acts  ought  to  be  contemporaneous,  it  does  not  follow 
tliat  they  need  appear  in  the  same  instrument ;  in  most  cases  the 
forms  expressly  provide  for  this  (844).  In  many  instances  no 
evil  might  result  from  its  being  held  that  the  acts  need  not  be 
contemporaneous,  provided  that  ultimately  the  validity  of  the 
revocation  should  be  made  to  depend  on  its  being  followed  by 
a  due  limitation  of  uses.  In  Doe  v.  Martin  (u?),  the  purchaser 
contended  that,  at  all  events,  the  revocation  was  good  and  com- 
plete in  itself;  but  it  was  held  otherwise. 


.■^ 


[2470.]  Questions  sometimes  arise  whether  a  purchaser  or  Uses  to  bar 
other  party  can  have  the  estate  limited  to  uses  in  his  favour,  to 
bar  dower,  or  whether  the  fee  must  not  be  vested  in  him. 

[2471.]  Modem  powers  usually  authorize  the  donees  not  only  Present  formg. 
to  revoke  the  old  uses,  but  to  limit  such  new  uses  as  may  be 
deemed  expedient  for  effecting  any  sale  or  disposition ;  so  that 


(y)  4  T.  R.  39.  .    {w)  And  see  Cholmeley  v.  Paxton  (2439). 

B  B  2  [2471] 
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CHAP.  XVIII.    the  estates  may  be  limited  to  the  usual  uses  to  bar  dower,  or  to 
any  other  uses  desired  by  the  parties. 


SEC.  I. 


Old  forms.  [2472.]  In  Mr.  Booth's  time,  when  limitations  to  bar  dower 

were  not  so  common,  the  forms  of  powers  after  authorizing  a 
sale  frequently  ran  (ar),  that  when  the  trustees  should  receive 
the  money  and  sign  a  receipt,  &c.,  the  original  conveyance  should 

Two  cases.         enure  "  to  the  use  of  the  purchaser ^  his  heirs   and  assigns :"  in 

other  forms,  the  language  used  is  not  so  strong,  the  powers 
merely  authorizing  a  conveyance,  or  an  appointment  ^'  to  the 
^^  purchaser,  his  heirs,  and  assigns." 

Sir  E.  Sugden.        [2473.]  Sir  E.  Sugden  (y),  after  noticing  the  latter  case  only, 

states  the  question  which  has  been  raised, — whether  limitations 
to  bar  dower  or  other  uses  can  be  declared ;  and  the  mode  some- 
times adopted  for  obviating  the  difficulty,  namely,  that  of  reciting 
contrary  to  the  fact,  that  the  purchase  is  made  in  a  trustee's  name, 
and  of  appointing  to  the  trustee  accordingly.  He  then  proceeds 
to  shew  that,  upon  the  authority  of  Phelps  v.  Hay  (z),  the  doubt 
is  not  well  founded ;  but  that  if  it  be,  the  mode  adopted  is  open 
to  objection.  He  suggests  further,  on  Morris  v.  Preston  (a),  that 
the  intention,  and  not  the  precise  words,  is  to  be  regarded ;  and 
that  the  words  express  only  what  would  be  otherwise  implied, 
namely,  that  tlie  inheritance  may,  under  the  general  power  of 
sale,  be  limited  for  the  benefit  of  the  purchaser.  In  tlie  fourth 
edition  (b)  he  concludes, — "  and  so  the  point  has  lately  been 
"  decided  by  the  Lord  Chancellor  ;  he  held  that  an  appointment  to 
"  a  trustee  for  the  real  piu*chaser  was  a  valid  execution  of  the 
"  power;"  for  which  is  cited  Howard y.  DucoTie  (c). 

[2474.]  In  Howard  v.  Ducane^  the  wording  of  the  power  Was 
according  to  the  frst  form ;  and  the  contract  is  stated  to  have 
been  made  by  a  trustee  on  behalf  of  a  purchaser ;  and  the  con- 


(a?)  1  Coll.  Jur.  426,  and  end  of 
Shep.  Touch. 
0/)  454. 
{z)  Sug.  appx.  713. 


(a)  7  Ves.  547. 

ib)  459. 

(c)  Turn.  &R11SS.  81. 
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reyance  was  made  accordingly,  though  there  is  probably  some    chap.  xvm. 

error  in  the  report  in  the  statement  of  the  limitations :  it  does        ^^^*  '* 

not  appear  by  whom  the  money  was  expressed  to  be  paid.     Lord 

Eldm  merely  observed, — "  there  is  nothing  in  the  nature  of  such 

^'a  power  as  this,  to  prevent  one  man  from  becoming  a  pur- 

"  chaser  in  trust  for  another ;  and  considering  Mr.  Oddie  (the 

"trustee)  as  the  purchaser,"  he  added,  that  there  was  no  ob* 

jection  to  the  declaration  of  trust  appearing  in  the  same  deed. 

The  case  cannot  therefore,  it   is   apprehended,  be  deemed  a 

decision  on  the  general  question. 

[2475.]  With  respect  to  this,  however,  there  appears  great 
reason  to  think,  with  Sir  E,  Suffdeuj  that  under  a  power  to  appoint 
generally  *^  to  the  purchaser,  his  heirs  and  assigns,"  any  limi- 
tations may,  by  his  direction,  be  introduced ;  it  being  wholly 
immaterial  to  the  parties  claiming  under  the  settlement,  in  what 
oianner  the  estate,  discharged  from  its  provisions,  shall  be  limited. 

[2476.]  The  other  case  may  present  greater  difficulties:  but  First  case, 
resort  may  be  had  to  the  mode  alluded  to  for  obviating  them, 
namely,  that  of  making  the  purchase  in  the  name  of  a  trustee. 
This  mode  appears  to  be  open  to  no  substantial  objection ;  the 
original  contract,  if  not  so  made,  may,  it  would  seem,  be  aban- 
doned, and  another  substituted  in  the  name  of  the  trustee,  should 
that  be  deemed  essential:  what  was  the  nature  of  the  original 
contract  in  Howard  v.  Ducane,  does  not  appear. 

[2477.]  Perhaps  in  neither  case  can  much  reliance  be  placed  <«  Assigns." 
on  the  word  "  assigns,"  where,  as  in  the  above  forms,  that  word 
is  attached  to  the  word   "  heirs; "  though  in  favour  of  the  in- 
tention it  may  be   contended  (87),    that   this   term   expressly 
authorizes  the  purchaser  to  direct  an  appointment  to  other  uses. 

[2478.]  It  is  not  easy  to  discover  that  the  case  of  Phelps  v. 
-flay,  or  the  case  of  Morris  v.  Preston,  has  much,  if  any,  bearing 
on  the  subject 

[2479.]  Questions  somewhat  similar  may  arise  on  authorities  inclosure  Acts, 

[2479]       ^''' 
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given  by  will,  to  create  a  common  law  seisin  (1399).  So  they 
may  arise  on  sales  under  Canal  or  other  Public  Acts,  and  under 
Inclosure  Acts  (d). 


Effect  on  title.         [2480.]  If  the  doubt  in  any  case  be  well  founded,  and  cannot 

be  obviated,  a  question  may  arise  how  far  a  purchaser  coald 
make  it  a  ground  of  objection  to  the  title. 


Apportionment 
of  rents. 


Corporations, 


[2481.]  We  may  here  notice  that  Mr.  Butler  {e)  states,  as  a 
further  reason  why  the  power  to  revoke  and  appoint  the  uses 
should  be  as  general  as  possible,  that  ^^  a  mere  power  to  revoke 
'^  the  uses  of  the  estate  intended  to  be  sold,  and  to  appoint  it  to 
^^  the  purchaser,"  is  insufficient,  ^^  where  there  is  an  agreement 
"  between  the  vendor  and  vendee  to  apportion  rents."  Allusion 
may  here  be  made  to  provisions  for  mutual  indemnity,  against 
more  than  a  due  proportion  of  a  rent  charged  on  the  estate. 

[2482.]  It  seems  clear  that  powers  of  sale  and  exchange, 
and,  speaking  generally,  other  powers  (2090),  may  be  exercised 
in  'favour  of  corporations,  though  the  donees  are,  in  words, 
authorized  to  appoint  to  ^^  persons"  only. 


8. — As  to  the  Property  to  be  Purdiased, 

[2483.]  Questions  sometimes  arise  as  to  the  property  autho- 
rized to  be  purchased  (f).  This  point  must,  in  a  considerable 
degree,  depend  upon  the  words  found  in  the  powers. 

[2484.]  Some  kinds  of  property,  though  literally  included 
within  the  words  "  tenements  or  hereditaments,"  are  not  in 
themselves  well  adapted  to  the  purposes  of  ordinary  settlements ; 


(d)  See  41  6.  3,  c,  109,  s.  32.  I       (/)   See  Hotigham  v.  Sandys,  2 

\e)  Note  (VII.  2)  to  Co.  Litt.  271",  |  Sim.  95. 

[2484] 
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as  for  instance,  advowsons,  or  it  may  be  rents  charge  (^),  or    chap.  xvm. 
tithes:  the  question  may  be  different  when  they  are  viewed  as        ^^^'  '* 


oonnected  with,  and  in  a  sense,  part  of,  a  large  landed  estate.         Advowsons,  &c. 

[2485.]  Again,  difficulties  may  sometimes  arise  on  an  estate  Houses,  &c. 
consisting  of  houses  in  a  town ;  also  as  to  trees  (2440)  and 
mines  (2440),  and  in  a  variety  of  other  respects. 

[2486.]  Sometimes  copyhold  lands  generally,  as  well  as  free-  Copyholds  and 
hold  lands,  are  authorized  to  be  purchased  (A) ;  but  more  com- 
monly where  copyholds,  whether  of  inheritance  or  for  lives,  or 
leaseholds,  whether  for  lives  or  for  years,  are  authorized  to  be 
purchased — and  speaking  |  generally,  it  seems  an  express  provi- 
sioa  is  necessary  as  a  justification  for  such  an  investment — the 
purchase  is  expressly  confined  to  intermixed  or  contiguous  lands, 
or  is  limited  in  quantity  (t).. 

[2487.]  Some  of  these  provisions  give  rise  to  the  necessity  or 
expediency  of  other  provisions, — ^as  with  reference  to  renewal, 
and  the  vesting  of  chattel  estates  in  infant  tenants  in  tail ;  points 
on  which  a  variety  of  observations  might  be  made.  With  re- 
ference however  to  the  subject  of  investment  generally,  there 
is  nothing  in  it  at  all  peculiar  to  powers ;  all  these  questions 
frequentiy  arise  on  covenants  to  settle  lands,  or  on  common 
executory  trusts  for  the  Uke  purpose. 


9. — Whether  a  Partition  can  be  effected  under  a  Power  to 

Exchange. 

[2488.]  In  a  settlement  of  an  undivided  share  of  an  estate, 
it  IS  usual  to  insert  an  expVess  provision  authorizing  a  concur- 
rence in  a  partition  of  the  estate.  In  the  absence  of  an  express 
provision,  the  power  to  exchange,  if  the  settiement  contain  one. 


(if)  See  MiddleUm  v.  Ptyor,  Amb. 
393 ;  Read  v.  Shaw  (2708) ;  Earl  of 
Tankerville  v.  Coke,  Moseley,  146. 


(h)  Greene  v.  Wigletworth  (316). 
(i)  See  Eoper  v.  Halifax  (3241). 

[2488] 
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CHAP,  xviii.    has  often  been- resorted  to  with  a  view  to  supply  the  defect;  and 
__!?^lil_  many  partitions,  or  exchanges  by  way  of  partition,  have  been 

made  under  such  a  power :  the  cases  however  leave  it  in  some 
doubt  whether  the  mode  resorted  to  is  effectual ;  at  any  rate, 
where  the  power  is  simply  to  exchange,  or  to  convey  by  way  of 
exchange. 

«  [2489.]  The  point  appears  to  have  come  first  before  the 
Courts  in  the  case  of  Abel  v.  Heathcote  (k). — In  that  case  the 
partition  had  been  effected  under  the  direction  of  the  Court  of 
Chancery ;  and  the  question  subsequently  arose  on  a  bUl  for  a 
specific  performance  of  an  agreement  for  sale. — The  words  of 
the  power  were,  according  to  Mr.  Vesei/s  report  (Z), — "  to  make 
^^  sale  of,  and  to  convey^  surrender,  and  assure  to,  or  to  convey 
'^  in  exchange  for,  or  in  lieu  of,  other  manors,  lands,  and  heredita- 
''  ments,  in  England^  the  said  undivided  third  part  of  all  or 
"  any,"  &c.,  "  to  any  person,  either  together  or  in  parcels,  for  the 
^^  best  price  or  valuable  consideration  in  money,  or  such  other 
"  equivalent  interest  in  manors,"  &c ;  in  Brown  (m)  the  words 
are  much  the  same :  in  the  subsequent  parts  of  the  power,  there 
is  some  difference  of  expression  in  the  two  reports. — The  Master 
reported  his  opinion  to  be  in  &vour  of  the  title,  ^^  inasmuch  as 
^^  he  conceived  the  power  to  exchange  must  be  understood  to 
"  include  the  power  of  conveying  an  undivided  interest  in  die 
^^  whole  of  the  estate,  in  return  for  a  sole  or  separate  interest 
^^  in  a  divided  part  of  the  estate,  or  in  other  words,  to  make 
^^  partition ; "  he  stated,  however,  that  doubts  existed  on  the 
subject  amongst  some  of  the  counsel  most  eminent  in  con- 
veyancing; and  submitted  to  the  Court  whether  the  purchaser 
ought  to  take  such  a  title. — The  Lords  Commissioners,  Eyre^ 
Ashurstj  and  Wilson^  appear  to  have  considered  the  partition  good; 
though,  according  to  BrowrCs  report,  upon  somewhat  different 
grounds ;  they  went  out  of  office,  however,  without  giving  judg- 


(k)  2  Ves.  ju.  98,  4  B.  C.  C]  278 ; 
see  th^  Earl  of  Uxbridge  v.  Baylcy 
(1442). 


I       (/)  2  Ves.  ju.  98. 
(w)  4  B.  C.  C.  279. 

[2489,1 
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ment — Subsequently,  Lord  Loughborough^  on  the  case  coming  chap,  xviii. 
before  him,  enforced  a  specific  performance,  considering,  as  it  ^^^'  '• 
would  appear,  that  the  transaction  was  within  one  or  other  of 
the  powers;  he  relied,  however,  in  some  degree  it  is  to  be 
inferred,  upon  the  circumstance  that  in  his  view  the  partition 
was  good  in  equity;  and  that  the  purchaser  would  have  such 
a  portion  of  the  legal  estate  as  would  enable  him  to  defend 
himself  at  law  (n). 

[2490.]  Thus  the  matter  stood  until  the  case  of  McQueen  v. 
Farquhar  {o)  occurred,  in  which,  under  a  power  of  sale,  a  par- 
tidon  had  been  effected,  the  trustees  in  addition  to  lands  re- 
ceiving a  sum  of  money  for  owelty  of  partition :  Lord  Eldon 
decided  that  the  transaction  was  bad ;  at  the  same  time  intimating 
doubts  of  the  propriety  of  the  decision  in  Abel  v.  Heathcote, 
unless  it  could  be  supported  on  the  words,  "for  such  other 
"  equivalent,''  &c.,  which  he  seemed  to  think  might  be  the  case. 

[2491  •]  The  point  was  a  good  deal  discussed  in  the  subsequent 
case  of  the  Attorney  General  v.  Hamilton  (jo),  heard  before  Sir 
T.  PlumeTj  V,  C,  where  the  power  was  "  to  sell,  and  absolutely 
"  dispose  of^  or  convey  in  exchange  for  other  lands."     This  case, 
however,  arose  merely  on  a  bill  for  a  partition ;  and  the  only 
question  was,  whether  the  power  should  be  reUed  on,  or  whether 
the  infant  remainder  men  should  concur  on  their  attaining  their 
majority.     The  V.  C  considered  that  the  power  did  not  autho- 
rize a  partition,  noticing  the  omission  of  the  words,  "  equivalent 
^*  interest,"  &c. ;  at  all  events  he  thought  it  would  be  very  impru- 
dent not  to  take  the  precaution  of  having  the  concurrence  of 
the  children. 

[24d2.]  It  appears  in  a  note  of  Mr.  Belfa  to  the  case  of  Abel 
V.  Heathcote  (j),  that  Lord  Eldon^  in  the  year  1820,  again  ex- 


(n)  See  1  Mad.  Rep.  225,  in  Att. 
Gen.  V.  Hamilton. 
(o)  1 1  Ves.  467. 


{p)  1  Mad.  Rep.  214. 
{q)  4  B.  C.  C.  277. 
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CHAP.  XVIII.    pressed  an  opinion  that  a  partition  under  a  simple  power  of 
^^^'  '•        exchange  would  not  be  good. 

Result  of  the         [2493.]  Thus  the  authorities  stand:  and  in  the  absence  of 

authorities. 

further  decisions,  it  would  be  dijfficult  to  advise  a  party  to  rely 
on  the  validity  of  a  partition  effected  under  a  naked  power  of 
exchange,  or  perhaps  under  a  power  similar  to  tiiat  in  Jbd  v. 
Heathcote  ;  at  the  same  time  tiiere  seems  no  reason  to  tiiiiik  that 
the  case  of  Abel  v.  Heathcote  will  be  over-ruled. 

Power  in  Abel        [2494]  St  E,  Suaden  (r),  reading  the  power  in  Abel  v.  Ifarfft- 

V.  Htaiheote,  •/  \  o  e. 

how  to  be  read,  cote  as,  it  would  appear,  a  power  to  convey  in  exchange  for  sach 

equivalent  interest,  &c.,  considers,  in  opposition  to  Lord  J5&bii,that 
the  words,  <^  equivalent  interest,"  &c.,  can  make  no  difference. 
The  true  question,  however,  perhaps  is,  whether  without  reference 
to  the  words,  ^^  convey  in  exchange,"  the  power  is  not  to  be  read  as 
authorizing  by  the  antecedent  words,  the  trustees  to  <^  make  sale 
"  of,  aiuV^  (construed  "or")  "to  convey,  surrender,  and  assure," 
for  the  best  price,  or  "  such  otiier  equivalent,"  &c :  such  a  con- 
struction may  indeed  be  somewhat  forced. 

T*^^^**  [2495.]    Upon  tiie    general   question,  the   main   argument 

against  an  exchange  by  way  of  partition  being  effected  under  a 
power  to  exchange,  seems  to  be  a  passage  in  Sheppar^B  Tcwhr 
stone  («), — ^tiiat  "joint  tenants,  tenants  in  conunon,  and  copar- 
^^  ceners,  cannot  exchange  the  lands  they  do  so  hold  one  widi 
'*  another,  before  tfiey  have  made  partition."  For  this  Sheppard 
tutes  no  authority ;  and  what  his  meaning  is  does  not  appear 
perfectiy  clear ;  he  may  be  referring  to  the  futility  of  tiie  thing, 
as  Mr.  Coventry  observes  (t),  or  to  a  strict  and  simple  comnm 
law  exchange.  One  can  hardly  conceive  that  in  the  nature  of 
things,  the  whole  of  one  undivided  part  should  be  exchanged  for 
the  whole  of  another  undivided  part;  no  object,  as  it  appears, 
could  be  attained  by  such  an  exchange ;  the  parties  would  still 
remain  owners  of  undivided  shares,  holding  indeed  under  dif- 


(r)  474.  (s)  a&2,  (t)  Watk.  Prin.  135,  n. 

[2495] 
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ferent  titles.  Again,  if  the  so  called  exchange  were  of  a  portion  chap,  xviii. 
of  one  undivided  part  for  a  like  portion  of  another  undivided  ^^*  '* 
part,  this  might  perhaps  in  law  be  deemed  a  partition.  At  the 
same  time  possibly,  at  least  in  cases  where  the  owners  of  undi- 
yided  shares  may  in  strictness  convey  to  each  other,  as  for 
instance,  tenants  in  common,  a  feoffment  or  other  conveyance 
from  one  to  the  other  of  portions  in  exchange,  might  be  deemed 
an  exchange :  if  so,  the  case  would  directly  apply  to  the  main 
point  under  consideration ;  but  admitting  that  an  exchange  can- 
not be  made  between  owners  of  undivided  shares,  the  question 
still  is,  whether  the  power  means  a  strict  exchange,  or  whether 
any  commutation  of  interests  is  not  sufficient  (2426). 

[2496.]  It  appears  from  Sir  £•  Suffden*s  work  (u),  that  Mr. 
Feame  was  in  favour  of  the  title  in  ulbel  v.  Heathcote  ;  and  it  is 
understood  that  partitions,  or  exchanges  by  way  of  partition, 
have  been  made  under  like  powers  by  the  sanction  of  other 
eminent  counseL 

[2497.]  As  the  consequences  of  a  partition,  exchange,  or  Operation  of 

^,        ,.         .^.        .  J  .^  1         r  •  X  the  execution. 

other  disposition  in  some  degree  vary,  it  may  be  of  importance 
in  some  cases  to  determine  whether,  admitting  that  the  transac- 
tion can  take  place  under  a  particular  power  not  in  express  terms 
authorizing  a  partition,  the  transaction  is  to  be  deemed  in  the 
light  of  a  partition,  or  of  an  exchange,  or  of  some  other  dis- 
positioD. 

• 

[2498.]  It  may  be  thought  (a)  that  there  is  no  objection  to  Mutual  sales, 
the  mode  suggested  by  Lord  Loughborough  in  Abel  v.  Heathcote^ 
of  obviating  the  difficulty  by  means  of  mutual  sales,  where  the 
settlement  contains  a  power  to  sell,  and  make  new  purchases ;  it 
does  not,  however,  appear  to  be  necessary  in  general  to  sell  the 
undivided  part  in  all  the  estates ;  the  proper  way  seems  to  be 
that  there  should  be  reciprocal  sales  of  the  undivided  part,  in 


(tt)  473.  I  V.  Farquhar;  and  see  1  Mad.  Rep. 

(a)  But  see  11  Ves.  475,  in  M'  Qwen  I  223,  in  Alt,  Gen.  y.  HamiUon, 

[2498] 
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those  portions  intended  to  be  retained  on  the  other  side.  Thus 
in  the  case  of  two  estates,  A.  and  B.^  being  held  in  undivided 
moieties,  it  is  intended  that  estate  A.  shall  be  subject  to  the 
settlement,  and  that  estate  B,  shall  belong  to  the  other  owners; 
one  undivided  moiety  of  estate  A.  is  already  in  settlement;  and 
one  undivided  moiety  of  estate  B,  already  belongs  to  the  other 
owners;  the  trustees  therefore  may  sell  the  settled  undivided 
moiety  of  estate  B.^  and  purchase  the  unsettled  undivided  moiety 
of  estate  A.  This  may  be  of  importance,  particularly  with  refer- 
ence to  the  amount  of  the  ad  valorem  stamp  duty.  Sometimes 
however  (i),  the  newly  purchased  estate  is  not  to  be  subject  to 
the  old  power  of  sale ;  this  circumstance  might  occasion  a  dif- 
ference. 


Sales,  whether 
fictitious. 


[2499.]  It  is  perhaps  too  much  to  treat  the  sales  and  purchases 
as  ^^  fictitious "  (c) ;  if  they  were  so,  considerable  doubts  might 
be  entertained  of  the  validity  of  this  circmtous  method.  It  is 
conceived  that  they  must  be  treated  as  real  sales  and  purchases ; 
and  that  all  the  consequences  of  real  sales  and  purchases  will 
attach  upon  them. 


OmissioD  of 
power  to  ex- 
change. 


[2500.]  The  proposed  plan  (rf),  with  reference  to  the  sup- 
plying of  the  omission  of  a  power  of  exchange,  seems  still 
more  free  from  objection. 


**  Equal  va- 
"  lue." 


lO.^Other  matters  relating  to  Exchanges  and  Partitions, 

[2501.]  Sometimes  (e)  the  donee  in  a  power  of  exchange  is 
in  express  terms  authorized  to  exchange  for  lands  "of  equal 
"  value,"— words  indeed,  perhaps,  implied  in  the  present  forms. 
What  would  be  the  precise  effect,  either  at  law  or  in  equity,  of  an 
exchange  or  a  partition  made  for  an  inadequate  consideration. 


(h)  See  M*^  Queen,  v.  Farquhaty  11 
Ves.  471. 
(c)  Sug.  475. 
(rf)  Sug.  476. 


(e)  2  Ca.  &  Op.  98,  Gm.  Jachan't 
case ;  BoddingUm  y.  Ahemethyy  5  B. 
&  C.  770. 

[2501] 
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may  not  be  clear :   we  may  refer  to  the   observations  already    chap,  xviii, 
(2449)  made  as  to  sales  for  an  insuflBcient  price.  ^^^'  '* 


[2502.]  In  looking  to  the  value  of  estates  for  the  purpose  of  Kinds  of  value, 
an  eichange,  or  for  any  other  purpose,  it  must  be  borne  in  mind 
that  there  are  different  kinds  of  value,  even  with  reference  to 
persons  generally, — as  a  yearly  value  and  a  value  for  sale ;  a 
great  difference  may  arise  to  tenants  for  life  (2440)  and  others 
in  this  respect.  In  General  Jackson's  case  (/*),  the  new  estates 
were  to  be  **  of  equal  value  to  be  sold,  and  of  as  great  or  greater 
"  yearly  value  "  as  the  old  estates.  In  regard  to  particular 
femilies,  there  may  be  a  peculiar  or  local  value. 

[2503.]  Powers  to  partition  and  exchange  usually  provide  in  Equality  mo- 
express  terms,  that  money  may  be  given  or  received  for  equality 
of  partition  or  exchange  ;  if  not,  doubts  exist  whether  the 
receipt  at  least,  of  money  for  equality,  would  be  authorized. 
When  there  is  a  power  of  sale,  however,  there  can  be  no  diffi- 
culty, at  least  in  receiving  money  for  equality,  since  a  sale  may 
be  made  pro  tanto ;  and  it  seems  to  be  considered  that  though 
the  transaction  is  a  joint  one,  without  a  specification  of  the  part 
partitioned  or  exchanged, — and  the  part  sold,  no  objection  can 
be  raised. 

[2504.]  In  M*Queen  v.  Farqyhar  {^),  under  a  power  of  sale 
a  partition  was  attempted  to  be  made,  a  suin  being  received  for 
equality;  but  as  the  partition  was  not  authorized,  the  whole 
transaction  fell  to  the  ground ;  since  without  reference  to  odier 
reasons,  it  was  impossible  to  select  any  part  which  could  be  said 
to  have  been  sold. 

[2505.1  With  reference  to  powers  of  exchange,  little  is  to  be  Warranty  on 

,  ,  ,         exchanges. 

found  in  the  books  on  the  subject  of  the  warranty  and  condition 
of  re-entry,  incident  to  ordinary  exchanges  (A). 


(/)  Sup. 

(s)  11  Ves.  467. 


(h)  Co.  Litt.  174». 

[2505] 
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[2506.]  Mr.  Sanders  (i)  notices  the  subject,  and  refers  to  the 
express  clauses  as  to  eviction,  which  have  been  introduced  (j). 
Expressclaases.  The  express  clauses  are  sometimes  confined,  with  a  view  to  their 

operating  within  the  limits  usually  assigned  to  the  laws  of  per- 
petuity. The  question  whether  clauses  should  be  inserted  or 
omitted,  and  what  is  the  effect  of  their  insertion  or  omission, 
either  at  law  or  in  equity,  with  reference  to  the  law  of  warranty 
or  the  feulure  of  the  consideration,  &c,  involves  considerable 
difficulties. 


Mutual  con- 
veyances. 


[2507.]  Mr.  Booths  in  discussing  General  JojcksarCs  case,  ad- 
mitted (k)  that  it  was  not  necessary  that  exchanges  under  powers 
should  have  all  the  properties  and  ingredients  of  legal  exchanges. 

[2508.]  With  a  view  to  relieve  titles  from  the  effect  of  the 
law  of  warranty,  common  exchanges  are  sometimes  made  in  the 
shape  of  mutual  conveyances;  with  an  omission  of  the  word 
^^  exchange,"  and  an  express  provision  that  there  shall  be  no 
warranty,  either  at  law  or  in  equity ;  but  it  might  be  imprudent 
to  adopt  this  course  in  an  exchange  under  a  power  conceived  in 
the  usual  words :  the  form  of  the  power  has,  it  is  understood, 
been  sometimes  altered  to  meet  these  difficulties. 


A  8  to  vesting 
the  fee  in  the 
trustees. 


[2509.]  In  some  old  forms,  as  we  have  seen  (2466),  the  fee  of 
the  settled  property  was  expressly  authorized  to  be  vested  in  the 
trustees,  with  a  view  to  effect  sales  and  exchanges;  and  should  it 
be  deemed  expedient  for  exchanges  under  powers  to  be  clearly 
subject  to  the  common  law  rules  as  to  warranty,  &c.,  it  may  be 
thought  that  under  the  provisions  for  the  revocation  and  new 
appointment  of  uses  contained  in  the  common  power  of  ex- 
change, the  fee  might  in  like  manner  be  vested  in  the  trustees, 
so  that  a  "strictly  regular  exchange  might  be  made. 


(t)  2  Uses,  70,  4tli  ed.;  1  vol. 
120,  n. 

(J)  And  see  Sug.  note  to  Gil.  Uses, 
179 ;  see  1  Mad.  R.  220, 221,  in  AiL 


Gen,  V.  Hamilion;  and  see  Cutor  t. 
the  Earl  of  Pembroke  (2447). 

(k)  (2426) ;  and  see  in  Au,  Gm.  r. 
Hamilton,  tup, 

[2509] 
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[2510.]  Sometimes  powers  expressly  authorize  an  exchange    chap,  xviir. 
of  freehold  estates  to  be  made  for  copyhold  or  leasehold  estates:        ^^^-  '• 
these  cases  may  present  different  views.  Copyholds,  &c. 

[2511.]  We  may  also  refer  to  the  cases  (2460)  where  it  is  Condition  as  to 

-,  ,  ,        •         ,  new  settlement. 

made  an  express  condition  to  the  exercise  of  a  power  of  ex- 
change that  the  new  lands  shall  be  settled,  or  well  and  suf- 
ficiently settled  to  the  old  uses  (2518). 

[2512.]   In  respect  to  partitions,    it  may  be    necessary  to  Partitions- 
regard  the  question  of  warranty  in  a  somewhat  different  view.  ^"^^  ^* 
Cases  of  mistake  (/)  and  of  fraud,  &c.,  may  stand  upon  peculiar 
grounds. 

[2513.]  In  Abel  v.  Heathcote  (2489),  where  a  partition  was 
effected  under  a  power  to  convey  for  an  equivalent  interest,  or 
to  convey  in  exchange,  an  express  provision  appears  to  have 
been  made  against  some  claim  under  a  bankruptcy  supposed  to 
affect  one  of  the  shares. 

[2514.]  Whatever  may  be  the  case  as  to  mere  negligence,  or,  Fraud, 
after  due  care  in  the  investigation  of  a  tide,  misfortune,  it  may 
be  contended  both  as  to  partitions  and  as  to  exchanges,  that  if 
the  trustees  of  a  power  should  receive  lands  krurunng  the  title  to 
be  bad,  the  defect  would  be  fatal  at  law  (2449),  as  an  abuse  of 
their  authority. 


11. — MtsceUaneaus  matters  relating  to  the  Powers  in  General. 

[2515.]  More  commonly  at  this  day  powers  of  sale  and  ex-  I^Mcution  con- 

L  11  ..i.1.  ^1  11.  fined  as  to  time. 

change,  as  weii  as  of  enfranchisement,  are  confined  to  the  bves 
of  the  tenants  for  life;  but  sometimes  the  trustees  are  autho- 
rized to  execute  these  powers  during  tiie  minorities  of  the  chil- 
dren taking  in  remainder;   and  at  other  times  the  powers  are 


(/)  See  Dacre  v.  Gorges,  2  S.  &  S.  454. 

[2515] 
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CHAP.  XVIII.  general  and  unlimited  (312) :  the  consent  of  the  guardians  of 
^^^'  '•        minors  is  sometimes  required  (»t). 

[2516.]  It  is  perhaps  advisable  in  all  cases  of  the  settlement 
of  undivided  shares,  to  extend  the  power  to  partition  to  the  mino- 
rities of  the  children. 

Canal  Acts,  [2517.]  The  forms  for  conveyances  to  canal  companies  and 

&'c.>— payment  ,  ,  ,  ^  , 

into  the  Bank.    Other  public  bodies,  usually  found  in  the  Acts  of  incorporation, 

seem  very  ill  adapted  to  the  case  of  sales  made  under  powers  of 
sale;  but  it  appears  clear  that  the  powers  may  be  exerdsed, 
without  the  necessity  of  a  payment  into  the  Bank  imder  the  pro- 
visions which  such  Acts  contain  relative  to  settled  estates. 

Conditions  or         [2518.]  Sometimes  it  seems  to  be  made  a  condition  (2458)  of 

directions  as  to  i?i  e  i-i  ii  i 

the  vesting  of  »  power  01  Sale,  or  of  a  power  of  exchange,  that  the  newly  pur- 
chased or  the  newly  received  lands  shall  be  **  weU  and  sufficiently 
"  conveyed  and  settled  unto  and  upon'*  the  trustees  "  and  their 
<^  heirs"  to  the  old  uses  (n) ;  it  might  perhaps  be  difficult  to  hold  in 
such  a  case  that  the  power  is  well  executed,  unless,  at  least,  a 
seisin  to  serve  the  uses  of  the  new  estates  be  vested  in  the  trustees ; 
or  if  the  title  to  the  new  estates  be  bad  (251 1 ) ;  or  if  there  be  any 
defect  in  the  conveyance.  Sometimes  the  inheritance  of  the  new 
estates  is  required  to  be  vested  in  the  trustees;  there  following  a 
further  particular  direction  that  the  same  shall  be  settled  to  the 
old  uses:  probably  this  may  mean  nothing  more  than  that  a 
seisin  to  serve  the  uses  shall  be  vested  in  the  trustees ;  the  point 
may  not  be  of  importance  where  the  provisions  can  be  deemed 
directory  only,  and  not  conditional.  The  plan  adopted  some- 
times, particularly  on  exchanges,  is  for  the  legal  estate  in  the 
new  estates  to  be  vested  in  the  trustees,  in  trust  to  settle  the 
same  to  the  old  uses ;  this  they  forthwith  do  by  means  of  a  sub- 
sequent conveyance  by  indorsement,  to  a  stranger  and  his  heirs, 
to  the  old  uses. 


estates  in  trus- 
tees. 


(m)     See     Greene    v.    WiglenrortJi  i      (n)  2  Ca.  &  Op.  94,  Gen,  Jackson's 
(316).  I  case;  see  Goodritfht  v.  Cator  (2447). 

[2518] 
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[2519.]  As  powers  are  generally  framed,  the  newly  acquired  chap,  xviii. 

estates  appear  to  become  subject  to  all  the  limitations  and  powers  ^^[^ 

of  the  settlement,  including  the  powers  of  sale  and  exchange,  so  li^states  shiAed 

that  the  estates  may  be  shifted  over  and  over  again :  sometimes,  again. 
however,  an  express  provision  is  inserted  to  prevent  this  (o). 


SECTION  II. 

OF   SIMPLE    POWERS    OF   SALE. 


CHAP.  XVIII. 
KEC.  II. 


[2520.]  In  this  place  may  be  noticed  some  points  relating  to  a 
simple  power  of  sale,  as  found  more  commonly  in  wills : — 

l^—What  Wards  give  a  Power  of  Sale  (2521). 

2. — Whether  wider  a  Power  of  Saky  a  Mortage  can  be  made 
(2533.) 

3k — To  Whom  an  appointment  may  be  made  (2537). 
4. — Miscellaneous  matters  (2540). 


1. —  What  Words  give  a  Power  of  Sale  (a). 

[2521.]  Under  a  general  devise  by  a  testator  to  his  sister  in  Property  ap- 
fee,  **  except"  a  particular  manor  "  which  I  do  appoint  to  pay  my  Jebta. 
"debts'*  (ft), — it  was  held  (177)  that  a  power  of  sale  was  vested 
in  the  executors. 


(o)  See  11  Ves.  471,  in  M'Queen 
T.  Farqvhar, 

(a)  See  Hilton  t.  Kenworthy^  3 
East,   652,   and  9  Yes.   137,  nom. 


WooUam  v.  Kewworthy. 

(6)  Afum,  Dy.  371«»,  pi.  3 ;  S.  C. 
Milward  v.  Moarey  Sav.  72;  S.  C. 
cit.  in  Lock  y.  Logging  1  And.  145. 


VOL.  II.  c  c  [2521] 
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"  Dispose." 


[2522.]  Whether  the  word  <<  dispose"  (108)  authorizes  a  sale, 
must  depend  on  the  context. 

[2523.]  In  an  Anonymotis  case  in  Dyer  (c),  it  was  held  that  a 
party  was  not  authorized  to  sell  under  a  declaration  by  will  that 
he  ^^  should  have  as  well  the  government  and  ordering  of  his  (the 
^'  testator's)  children,  as  the  disposing^  setting,  letting,  and  order- 
^^  ing  of  his  lands :"  to  what  extent  tiie  words  went  may  be  ques^ 
tionable. 


Power  '*  to 


«( 


raise. 


tt 


"  Manner. 


ft 


[2524]  In  Bateman  v.  Baieman  (d)y  Lord  Hardwicke  appears 
to  have  considered  that  a  proviso  in  a  will — that  if  the  testator's 
personal  estate  and  certain  lands  should  not  pay  his  debts,  ^^  then 
'^  my  executors  to  raise  tiie  same  out  of  my  said  copyhold  pre- 
^^  mises,"  which  he  had  previously  devised  to  others — authorized 
the  executors  to  sell :  the  rents  seem  to  have  been  very  inade- 
quate for  the  purposed 

[2525.]  As  to  the  case  of  Wareham  v.  Brown  («),  cited  on  this 
point  by  Sir  JS.  Sugden  {f)^  it  is  very  difficult  to  comprehend  it 

[2526.]  With  respect  to  a  Court  of  equity  decreeing  a  sale 
under  a  simple  direction  ^^  to  raise  a  sum  "  out  of  an  estate  without 
any  particular  methods  being  pointed  out,  there  can,  it  seems,  be 
no  doubt;  and  it  would  appear,  speaking  generally,  that  under  a 
will,  if  not  under  a  deed,  Uke  words  will  authorize  trustees  to 
proceed  to  a  sale  (2914). 

[2527.]  Where  a  sum  is  ordered  to  be  raised  <^  in  such  man- 
^^  ner"  (ff)  as  the  donee  shall  tiiink  fit,  it  seems  clear  that  a  sale 
or  mortgage  (2534)  may  be  directed  to  be  made  (A). 


(c)  26'*,  pi.  170 ;  see  Wameford  v. 
Th&mpson,  3  Yes.  513. 

(d)  1  Atk.  421. 

(e)  2  Vera.  153. 

(/)  478. 


(si)  (2034) ;  and  see  jRtViMf^  ▼.  Dim^ 
ding,  1  Atk.  419. 

(A)  See  Grem  t.  Belchier,  1  Atk. 
505. 

.  [2527] 
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[2528.]  On  the  principle  upon  which,  in  certain  cases,  a  trust    chap,  xyiii. 
to  raise  a  sum  out  of  "  rents"  (t)  has  been  held  in  equity  to        ^^^'  "* 


authorize  a  sale,  perhaps  in  some  cases  a  power  to  raise  a  sum  Power  to  raise^^ 
out  of  ^'rents'*  would  be  held  at  law  to  authorize  a  sale  {j) ;  it 
might  be  difficult,  however,  in  practice  to  act  on  any  such  view. 

[2529.]  Because  a  Court  of  equity  will  order  a  sale  for  the  As  to  a  Court 
raising  of  a  charge  (A),  we  must  not  thence  infer  as  a  necessary    ®^'®®'°g*»** 
consequence,  that  the  donee  having  the  power  to  create  such 
charge  (1223),  can  give  a  legal  power  of  sale  (1286). 


[2530.]  In  the  case  of  Sheldon  v.  Dormer  (2083),  a  sale  was  Charges  and 

limitationi 
qumuque. 


1*    *♦  ♦' 

decreed  to  be  made  imder  a  direct  charge,   though  after  the    '™^    ^^ 


charge  there  followed  a  grant  of  the  estate  to  trustees,  until  out 
of  the  rents  they  should  have  raised  the  portion ;  this  was  consi- 
dered as  an  additional  security. 

[2531.]  Green  v.  Bdchier  seems,  in  effect,  to  have  been  very 
similar,  the  charge  and  limitation  qtumsque  occurring  indeed  in 
a  different  order  : — ^in  this  case  (the  report  of  which  however  is 
very  imperfect)  it  was  declared  by  a  settlement,  that  in  a  parti- 
cular event  which  happened,  it  should  be  lawful  for  the  trustees 
to  enter  and  receive  the  rents  and  profits,  until  they  should  have 
received  200/.;  and  the  premises  were  afterwards  declared  to 
be  chargeable  with  the  raising  of  the  sum  for  the  children  ^^  in 
^'  sach  manner,"  &c.,   as  should  be  appointed ;   no  particular 
directions  were  given  by  the  appointment;  but  Lord  Hardwicke 
held  that  a  sale  or  mortgage  (2534),  might  have  been  ordered 
under  the  words  ^^  in  such  manner"  (2527) ;  a  sale  was,  in  fact, 
decreed   under  the  terms  of  the  settlement.     Whether  a  legal 
power  of  sale  could  be  given  in  a  like  case,  may  be  another 
question.     In  the  particular  case  the  legal  estate  seems  to  have 
been  in  trustees. 


(»)  1  Jar.  Pow.  Dev.  234,  u. 
(j)  See  Berry  y.  Atkham^  2  Vera. 
26. 


(k)  Sec  Sheldon  v.  Dormer^  *»/"•; 
Gr€en  v.  Belehier^  1  Atk.  505 ;  and 
see  2  P.  W.  668,  in  Evelyn  v.  Evelyn. 


c  c  2  [25:31] 
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[2532.]  A  case  (/)  occurred  between  the  above  two  authorities, 
and  was  much  discussed;  but  there  was  ultimately  no  decision:— 
Power  lo  create  jhe  case  arose  under  a  power  limited  to  sons  successively — ^in  the 

a  term  for  raw-  *  ^ 

ing  portions.       event  of  a  failure  of  issue  male,  which  happened — "  to  make," 

subject  to  a  contingent  jointure,  which  took  effect,  ^^  any  lease 
"  or  leases  for  years,  sans  waste^^  &c.,  "  for  the  raising  of  portions 
'^  for  the  daughters  "  of  the  donee,  '^  so  as  such  portions  should 
*^  not  exceed"  his  wife's  fortune ;  as  to  one  of  the  estates  these 
words  were  added  in  the  power,  ^^  so  as  such  lease  or  leases 
^^  should  cease  and  determine  on  the  raising  of  such  portionsy  and 
^^  costs  and  charges  for  raising  the  same:"  it  is  left  in  some 
doubt,  and  particularly  as  to  the  latter  estate,  whether  the  donee 
was  competent  to  do  more  than  to  direct  the  raising  of  a  gross 
sum,  and  that  merely  out  of  the  annual  rents.  There  was  no  inde- 
pendent power  of  charging,  and  the  appointment  did  not  fix  any 
particular  periods  for  the  payment  of  the  portions ;  the  children  too 
were  quite  infants,  and  the  greater  part  of  the  property  was  not 
in  possession.  It  need  scarcely  be  noticed,  that  in  ordinary  cases 
the  raising  of  gross  sums  out  of  the  rents  is  very  burdensome  to 
a  tenant  for  life. 


Trust  to  raise 
portions. 


2. — Whether  under  a  Power  of  Sale,  a  Mortgage  can  he  made, 

[2533.]  Sir  E.  Sugden  (m)  states,  that  "  a  power  to  sell  and 
**  raise  a  sum  of  money  implies,  it  seems,  a  power  to  mortgage, 
"  which  is  a  conditional  sale,"-~citing  Mills  v.  Banks  (n).  The 
case  however  cannot  be  considered  an  authority  for  this  position. 
It  arose  under  a  trust  of  a  term  to  raise  portions  '^  by  rents, 
"  issues,  and  profits,  or  by  making  leases"  for  lives,  &c.,  at  the 
old  rents,  or  by  granting  copyholds  on  fines ;  the  question  had 
been  whether  a  sale  or  mortgage  could  be  decreed ;  Lord  Cowper 
had  decreed  a  sale,  and  under  that  decree  a  mortgage  had  been 
made ;  the  validity  of  the  mortgage  was  now  disputed,  and  Lord 


(/)  Evelyn  v.  Ewlyn,  2P.  W.  659^  I      (w)  478. 
6  B.  P.  C.  114,  8vo  ed.  'I      (n)  3  P.  W.  9. 


[2533] 
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Macclesfield  disapproved  of  the  decision ;   but  after  a  lapse  of   chap,  win, 

eighteen  years,  left  the  parties  to  file  a  new  bill ;  he  observed       ^^^'  "' 

that "  as  the  Court  never  gives  any  aid  against  a  purchaser  or 

'*  mortgagee  without  notice,  this  is  a  stronger  case ;  for  though 

"  here  is  notice  of  the  settlement,  here  is  also  notice  that  the 

"  Court  has  declared  and  decreed,  that  the  term  thereby  raised, 

"and  the  trusts  declared   concerning  the  same,   impower  the 

"trustees  to  sell  the  premises  for  raising  the  money  for  the 

"  daughter  of  Mrs.  LuttreU;  and  a  power  to  sell^  implies  a  power 

^^to  mortgage^  which  is  a  conditional  sale:**  there  was  no  final 

decision,  the  case  having  been  amicably  settled. 

[2534.]  Admitting  that  there  had  been  a  decision,  the  case 

would  not  shew  that  even  under  a  trust  to  raise  a  particular  sum 

by  sale,    trustees   could  be  advised  to  mortgage,   or  a  person 

to  advance  money  on  mortgage.     In  the  principal  case  there  was 

no  pretence  that  any  damage  had  resulted  to  the  estate  by  the 

substitution  of  a  mortgage  for  a  sale,  a  circumstance  which  might 

happen  in  some  cases.     The  dispute  was  one  which  has  arisen  in 

many  cases  (o),  whether  a  gross  sum,  carrying  interest,  should  be 

raised  at  once;  or  whether  the  sum,  without  interest,  should  be 

raised  only  at  intervals,  by  means  of  the  annual  rents,  &c.     It  is 

observable,  that  the  trust  does  not  mention  any  thing  as  to  a 

sale ;  and  if  the  words,  ''  by  rents,  issues,  and  profits,"  authorized 

a  sale  according  to  Lord  Cowpei's  decree,  it  seems  that  they 

anthorized  a  mortgage — the  more  usual  mode  of  raising  portions, 

and  one  more  agreeable,  as  it  would  seem,  to  the  intention. 

This  remark  may  apply  to  various  other  cases. 

[2535.]  In  respect  to  a  strictly  legal  power  to  sell,  there  Legal  power. 
miglit  be  still  greater  dijflBculty;  since  unless  the  power  should 
be  duly  executed  at  law,  the  mortgagee  would  obtain  no  legal 
estate ;  to  a  certain  extent  indeed  it  seems  clear,  speaking  gene- 
rally, that  he  would  in  cases  of  powers,  as  well  as  in  cases  of 
trusts,  have  a  Uen  in  equity. 


(o)  See  Gtem  v.  Belchier,  1  Atk.  505  (2531);  (2053). 

[2536] 
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[2536.]  Sir  E.  Sugden  appears  to  confine  his  position  to  a  sale 
"  to  raise  a  sum  of  money:"  where  the  object  is  evidently  a 
complete  sale,  and  the  conversion  of  the  land  into  money,  there 
would  be  still  less  reason  to  think  that  a  mortgage  could  be 
made. 


Executors  sel- 
ling to,  or  in 
trust  for  them- 
selves. 


3. — To  Whom  an  appointment  may  he  made* 

[2537.]  Sir  JS.  Sugden  [p)  states,  that  executors  invested  with 
a  power  of  sale  '^  may,  at  lawy  sell  to  a  trustee  for  themselves,  or 
**  may  sell  to  one  of  themselves," — adding,  **  that  whether  such 
^^  an  appointment  can  be  supported  in  equity^  must  depend  upon 
^<  the  circumstances  under  which  the  sale  was  made;"  in  sup- 
port of  the  position,  he  cites  the  recent  case  of  Mackintosh  v. 
Barber  (q). 

[2538.]  We  have  merely  the  certificate  of  the  judges  on,  it 
seems,  a  fictitious  statement  of  facts,  that  ^^  under  all  the  drcum- 
^^  stances  within  stated,"  the  legal  estate  in  part  of  the  property 
was  weU  vested  in  the  purchaser's  trustee  by  the  conveyances, 
and  the  legal  estate  in  the  rest  in  the  purchaser ;  but  we  are  left 
to  conjecture  the  reasons  on  which  they  proceeded.  There  were 
successive  appointments  of  executors;  one  an  appointment  of 
four  persons  with  a  particular  direction  as  to  acting, — and  the 
other  an  appointment  of  two  persons ;  the  real  purchaser  was  one 
of  the  two  latter  executors,  both  of  whom,  as  well  as  one  of  the 
four,  had  renounced  probate. — Part  of  the  land  was  expressed  to  be 
sold  by  the  six  executors  to  a  trustee  for  the  purchaser,  and  other 
part  by  the  three  acting  executors  to  a  trustee  for  the  purchaser, — 
the  trust  being  disclosed  by  separate  instruments;  other  part 
was  expressed  to  be  sold  by  the  six  executors  to  the  purchaser, 
and  the  remainder  by  the  three  acting  executors  to  the  pur- 
chaser.— Possibly,  therefore,  the  judges  may  have  thought  that 
the  power  of  sale  never  was  in  the  purchaser ;  or  if  otherwise. 


(p)  4th  ed.  165,  and  see  ih»  n.     {q)  1  Bing.  50;  see  S.  C.  7  Moo.  315. 


[2538J 
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they  may  have  considered  that,  as  lie  declined  to  take  probate  chap.  xvm. 
(636),  the  sale  was  good,  and  that  the  mere  circumstance  of  his  sec.  ii. 
being  named  as  a  selling  party  in  two  of  the  conveyances  was  a 
nullity :  he  seems,  however,  to  have  concurred  in  receiving  part 
of  the  money.  At  all  events,  in  the  absence  of  further  authority, 
it  seems  impossible  in  practice  to  treat  a  simple  appointment  by 
an  executor  to  himself — if  indeed  to  a  trustee  for  himself— as 
clearly  good  at  law :  where  the  sanction  of  the  parties  benefi- 
cially interested  can  be  obtained,  the  question  may  assume  a 
different  shape,  since  there  appears  to  be  no  technical  rule  of 
law  in  the  way,  the  appointee  being  in  (1399)  under  the  will. 

[2539.]  Whatever  may  be  the  rule  at  law,  these  cases  seem 
in  equity  to  be  subject  to  the  general  rules  as  to  purchases  by 
trustees  (r). 


4. — Miscellaneous  matters. 

[2540.]  Where  a  power  of  sale  over  an  estate — vested  in  trus-  Power  of  sale 
tees  in  trust,  in  undivided  moieties,  for  two  daughters  for  life,  tinuance^of^*'''' 
and  their  children,  at  twenty-one — ^was  given  "  during  the  canti--  *™*^* 
^^muince  of  the  trusts**  [not  generally  (s)  ], — it  was  held  that  the 
power  had  not  determined  (431)  by  the  children  of  a  daughter 
(deceased)  having  attained  that  age  (t).    The  point,  as  the  facts 
appear  in  the  report,  could  scarcely,  it  seems,  admit  of  a  doubt ; 
it  might  almost  as  well  have  been  contended  that  had  a  single 
child  of  either  branch  become  intitled  to  a  vested  interest,  the 
power  would  have  been  at  an  end.     It  seems  that  there  was  a 
leasing  power  in  the  like  terms. 

[2541.]  Where  different  methods  are  prescribed  by  a  power  As  to  adoptine 

f         .  •  ,  ,  1       .       »t  o  1  several  methods 

lor  raismg  money,  as  by  ^^sale,  mortgage,  or  leasing,    &c.,  there  of  raising  mo- 
can  be  no   doubt,  it  seems,  speaking  generally,   that  all  the  °^^' 
methods  may  be  adopted, — ^that  is,  that  part  of  the  money  may 


(r)  Sttg.  Vend.  6th  ed.  569.  I       (0  Trower  t.  Knightly^  Madd.  & 

(<)  Sag.  ard  &  4th  ed.  93.  I   Geld.  134 ;  (193);  (431);  (3234). 

[2541] 
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be  raised  in  one  way,  and  part  in  another  (758).  The  case  of 
Ormerod  v.  Hardman  (u),  which  indeed  arose  on  a  trusty  does 
not  appear  to  be  a  decision  to  the  contrary ;  though  it  is  not  easy 
to  say  on  what  precise  grounds  the  case  was  adjudged. 


As  to  selling  to       [2542.]  Whether,  after  a  mortgage  has  been  made,  the  other 
payj>ff  a  mort-  methods  Can  be  resorted  to  for  raising  money  to  pay  off  the  tnort- 

ffOffe,  seems  never  to  have  been  decided ;  and  the  point,  as  ob- 
served by  Sir  E.  Sitffden  (r),  is  "  doubtful."  The  question  was 
discussed  in  Palk  v.  Clinton  (u?),  which  also  arose  on  a  trust;  but 
the  application  for  a  sale  was  made  on  the  part  of  a  mortgagee, 
who,  it  was  held,  had  clearly  no  right  to  enforce  a  sale.  It  is 
impossible  to  lay  down  any  general  rule ;  much  must  depend  on 
the  nature  and  wording  of  the  instrument  Where  a  dear  in- 
tention to  convert  the  estate  absolutely,  and  at  all  events,  into 
personal  estate  can  be  discovered — which,  as  to  a  power,  can  only 
happen,  it  seems,  with  respect  to  a  provision  in  the  nature  of  a 
trust  (240) — there  can  be  little,  if  any,  doubt  that  a  sale  may 
be  made. 


Sale  on  condi* 
tioD. 


[2543.]  Under  a  power  to  seD  copyholds  for  payment  of  debts, 
a  sale  on  condition  that  the  purchaser  should  pay  12/.  is  said  to 
have  been  held  good  (x). 


{u)  6  Ves.  722. 

Iv)  478. 

(w)  12  Ves.  48 ;  and  see  Ormerod 


V.  Hardnum,  sup» 

{x)  Bright  v.  Hubhard  (76). 


[2543] 
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[2544.]  A  provision  for  the  appointment  of  new  trustees,  is  importance  of 
highly  expedient  where  the  limitatiom  or  trusts  of  a  settlement  P~-'°"- 
or  assurance  are  likely  to  be  of  any  continuance;  indeed,  for 
want  of  such  a  provision,   parties  have  been  frequently  com- 
pelled to  apply  to  the  Court  of  Chcofucery  (718),  and  sometimes 
to  Parliament  (a). 

» 

[2545.]  The  provision  more  generally  assumes  the  shape  of  a  I^ratlve! "°" 
power,  its  terms  being,  to  a  certain  extent  at  least,  discretionary, 
and  not  imperative  {h) ;  although  in  many  cases  there  can  be 
little  doubt  that  a  Court  of  equity  would,  upon  an  application  for 
that  purpose,  compel  the  donees  of  the  power  to  fiU  up  the  num- 
ber of  the  trustees  (3027).  Sometimes,  indeed,  there  is  a  clear 
and  positive  direction  (2591)  that  new  trustees  shall  be  ap- 
pointed ;  and  in  certain  cases  it  may  be  necessary,  in  order  to 
execute  the  trusts,  that  there  should  be  a  full  complement 

[2546.]  We  may  consider  the  subject  under  five  heads : — 

!• — The  Cases  in  which  the  Power  is  authorized  to  be  exe* 
cuted  (2548). 

2. — By   Whom  the  Power  may  be  executed;  and  by  what 
Instruments  (2559). 


(a)  2  Pr.  Ab.  225.  I  547;  see  in  Tawnshend  y.  WiUan^  3 

lb)  See  Marru  v.  Preston,  7  Ves.   I  Mad.  261, 1  B.  6c  A.  608,  (673). 

[2546] 
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3. — The  Persons  who  may  be  appointed  (2567). 

4. —  What  Conveyances  or  Acts  are  thereupon  necessary  (2570). 

5, — Cases  relating  to  Charities  (2591). 


Statute  law. 


[2547.]  Before  entering  upon  the  discussion,  we  may  refer 
generally  to  the  provisions  in  the  recent  Act  (c)  relating  to 
trustees ;  this  Statute  leads  to  the  prior  Acts. 


Various  cases. 


Death. 


Desire  to  be 
discharged. 


L — The  Cases  in  which  the  Power  is  authorized  to  he  executed. 

[2548.]  Commonly  new  trustees  are  authorized  to  be  appointed 
on  the  death,  or  the  desire  to  be  discharged,  or  the  refusal,  de- 
clining, or  incapacity  to  act,  of  any  old  trustee,  whether  original 
or  substituted :  sometimes  to  these  is  added  the  case  of  a  trustee 
going  to  reside  abroad. 

[2549.]  With  respect  to  the  first  case — ^namely,  that  of  death- 
it  is  obvious  from  the  nature  of  the  event,  that  it  requires  to  be 
particularly  provided  for. 

[2550.]  As  to  the  second  case — ^namely,  that  of  a  trustee's 
desire  to  be  discharged — it  may  be  observed  that  a  trustee  after 
embarking  in  a  trust,  cannot  of  his  own  accord  relinquish  it, 
unless  the  instrument  contain  a  provision,  either  expressly  or  by 
implication,  for  that  purpose ;  nor  will  a  Court  of  equity  as  a 
matter  of  course  discharge  him.  Few  persons  would  consent  to 
be  trustees,  if  they  were  to  be  thus  fettered  for  life  against  their 
will ;  it  is  therefore  become  usual  specially  to  provide  for  the 
event  The  wording  of  the  common  clause  is  perhaps  somewhat 
singular  with  reference  to  the  effecting  of  this  object :  the  clause 
does  not  expressly  say  that  a  trustee  may  resign,  though  such 
a  provision  has  sometimes  been  introduced ;  but  merely  provides 


(c)  11  G.  4,andl  W.  4,  c.  60. 
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tbat  if  a  trustee  should  desire  to  be  discharged,  another  trustee  chap,  xix. 
may  be  appointed  in  his  place.  There  may  be  reason  to  think, 
liOFeyer,  that  the  intention  that  a  trustee  shall  have  the  option 
of  retiring,  is  sufficiently  shewn  by  these  words ;  and  that  upon 
a  tender  of  his  resignation,  it  would  be  either  the  duty  of  the 
donee  of  the  power  to  appoint  another  trustee  in  his  room, 
or  the  duty  of  the  other  trustees,  if  any,  to  accept  the  resigna- 
tion. What  would  be  the  effect  of  a  formal  tender  of  re- 
signation ((f),  even  without  the  execution  by  the  retiring  trustee 
of  a  deed,  may  deserve  consideration.  In  various  points  of 
view  many  cases  of  difficulty  may  occur  at  law  and  in  equity, 
particularly  having  regard  to  the  wording  of  the  other  provisions 
of  the  instrument. 

[2551.]  With  respect  to  the  third  and  fourth  expressions —  Refusal  or  de- 

1  /•111*.  1  1  clioing  to  act. 

namely,  as  to  a  refusal  or  declinmg  to  act — ^these  words  appear  to 
be  of  much  the  same  meaning;  they  perhaps  more  properly  refer 
to  the  case  of  a  refusal  to  act  at  all,  or,  in  other  words,  a  total 
disclaimer ;  though  they  may  also  extend  to  the  case  of  a  trustee 
who  has  actedy  refusing  or  declining  further  to  act,  including  the 
second  case — ^namely,  a  desire  to  be  discharged — and  also  possibly 
the  case  of  a  wilful  neglect  of  duty  as  trustee.  A  disclaimer,  or  a 
total  renunciation  of  a  trust  created  by  a  deed,  or  instrument  inter 
vivag,  is  not  a  common  occurrence,  since  as  to  such  instruments  it 
is  not  usual  to  insert  the  name  of  a  party  as  a  trustee  without  his 
sanction;  but  such  cases  do  occur:  imder  wills  a  disclaimer  is 
very  common. 

[2652.]  In  'Miles  v.  Neave  (e)  a  trustee,  who  by  his  answer 
had  stated  that  he  declined  to  act  in  the  trusts  of  a  will,  appears 
to  have  been  permitted  to  withdraw  this  disclaimer,  notwithstand-^ 
ing  a  prior  decree  that  new  trustees  should  be  appointed ;  the 
report  is  very  short 

[2553.]  With  regard  to  the  case  of  incapacity,— this  seems  to  Incapacity. 


(<0  See  Wilkinson  v.  Parrt/j  4  Russ.  272.         {e)  1  Cox,  150. 

[2553] 


396 


CHAP.  XIX. 


Going  abroad. 


Absconding. 


Going  abroad. 


Removal. 


OF   POWERS  TO    APPOINT   NEW  TRUSTEES. 

refer  especially  to  lunacy  or  mental  imbecility ;  but  it  would  ap- 
pear to  include  at  least  some  convictions  for  criminal  offences:  it 
might,  too,  perhaps,  be  deemed  to  extend  to  certain  cases  of  a 
trustee  going  abroad,  an  event  which  we  have  seen  (2548)  is  in 
some  instruments  specially  provided  for,  and  upon  which  proTi- 
sion  various  questions  may  occur. 

[2554]  In  Millard  v.  Eyre  (/),  there  was,  under  a  will,  a 
power  to  appoint  a  new  trustee,  on  a  trustee  dying  ^^  or  becoming 
^^ incapable  of  acting;"  and  a  trustee  having  absconded  on  a 
charge  of  forgery,  but  without  being  outlawed,  the  Court  referred 
it  to  the  Master  to  appoint  a  new  trustee.  The  power  to  appoint 
new  trustees  may  have  been  in  the  other  trustee,  he  choosing  to 
take  the  opinion  of  the  Court :  notwithstanding  a  reference  to 
the  Master  in  such  cases,  it  seems  desirable  that  the  power  should 
be  formally  exercised  (2088). 

(2555).  In  Buchanan  v.  Hamilton  (^),  where  under  an  Act  of 
Parliament  an  estate  was  vested  in  trustees,  but  without  any  pro- 
vision for  the  appointment  of  new  ones, — a  trustee  having  gone 
abroad  and  released  his  interest  in  the  estate,  a  bill  was  brought 
for  the  appointment  of  another  trustee  (A). 

[2556.]  Speaking  generally,  as  clauses  are  usually  framed, 
there  is  no  power  in  the  parties  to  dismiss  a  trustee  contrary  to 
his  inclination :  the  object  of  the  power  is  rather  to  supply  a 
vacancy. 

[2557.]  In  Lake  v.  De  Lambert  (t),  a  female  trustee  who  had 
married  a  foreigner,  seems  to  have  been  removed  by  the  Court, 
though  she  and  her  husband  resided  in  this  country.  It  does  not 
appear  whether  the  settlement  contained  any  power  to  appoint 
new  trustees;  the  Court  substituted  another  trustee.     The  pro- 


(/)  2  Ves.  ju.  94. 

(Sf)  5  Ves.  722. 

(h)  See  in  the  All.  Gen.  v.  Flayer 


(2592). 

(i)  4  Ves.  692. 
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perty  consisted  of  money;  the  female  wished  to  remain  trustee,     chap.xix. 
but  submitted  to  act  as  the  Court  should  direct 

[2588.]     In  the  view  of  a  Court  of  equity,  there  may  be 
various  other  sufficient  causes  for  removal. 


2. — By  wham  the  Power  may  be  executed ;  and  by  what 

InstrumentSm 

[2559.]  As  to  the  persons  by  whom  the  power  may  be  execu-  Forau. 
ted,  this  depends  upon  its  terms.  Since  the  security  of  any 
property  very  much  depends  upon  the  parties  intrusted  with  the 
controul  over  it,  the  power  of  nominating  new  trustees  is  obvi- 
ously an  important  right;  the  object  in  general  should  be  to  give 
the  power  to  those  who  are  chiefly  interested  in  the  property. 

[2560.]  In  strict  settlements  of  real  estate  the  power  is  usually  Settlemenu. 
intrusted  to  the  parties  for  the  time  being  in  possession  of  the 
estates,  or  to  guardians  during  minorities.     In  a  settlement  of 
real  estate  or  of  personal  estate  upon  children  equally,  the  power 
is  frequently  given  to  the  husband  and  wife,  and  the  survivor  of 
them ;  and  after  the  decease  of  the  survivor, — either  to  the  surviv- 
ing or  continuing  trustees  or  trustee  for  the  time  being,  or  the 
last  surviving  or  continuing  trustee,  &c.,— or  to  the  executors  or 
administrators  of  the  survivor  of  the  husband  and  wife.     There  is 
this  advantage  in  the  latter  form,  that  in  general  it  may  be  readily 
ascertained  who  are  the  donees  of  the  power;  whereas  in  the 
former  mode  questions  frequently  arise  as  to  the  meaning  of  the 
words. 

[2561.]  On  occasions  where  parties  have  different  and  opposite  A  tmstee  oa 
interests  in  property,  it  is  common  for  each  party  to  originally  ^^^  **  ®* 
name  his  own  trustee,  and  to  reserve  the  privilege  of  appointing 
a  successor  from  time  to  time. 

[2562.]  In  certain  cases  checks  are  interposed  by  requiring  the  Consent. 
consent  of  particular  persons  to  the  nomination. 

[2562] 
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CHAP.  XIX.  [2563.]  In  a  modem  case  (J)  it  was  held — ^what  may  appear 
Where  all  de-  Sufficiently  plain — that  where  the  two  only  trustees  declined  to 
^  ^'^'  act  in  the  trusts,  they  were  incompetent  to  nominate  successors 

"  Suryivor."       under  a  power  for  the  "  survivor  of  the  trustees  so  actinff  in  the 

"  trusts,"  &C.,  to  appoint,  &c.,  in  case  ^^  either"  should  die, 
decline,  &c. ;  as  to  the  word  ^^  survivor,"  indeed,  it  was  consi- 
dered, according  to  the  construction  sometimes  adopted  in  a  dif- 
ferent class  of  cases,  to  mean  ^^ continuing,"  or  "other:"  in  fact, 
under  the  wording  of  the  power,  which  was  peculiar,  the  provision 
was  viewed  as  not  extending  at  all  to  this  class  of  trustees.  This 
point  however  is  perhaps  not  so  clear;  the  facts  were  these:— 
To  what  class  a  testator  bequeathed  to  A  and  B  a  sum  of  money;  and  to  C, 
power'^nds.    ^^  ^^  ^>  ^^^  ^»  ^  residuary  personal  estate ;  and  devised 

to  the  said  A  and  D  (the  class  upon  which  the  question  arose) 
his  real  estate ;  with  a  proviso  '^  that  in  case  either  of  his  said 
"  trustees,  the  said  A  and  £,  so  fieur  as  applied  to  the  trusts 
"  reposed  in  them  respectively, — or  the  said  C,  A,  and  DjSohx 
"  as  applied  to  the  trusts  reposed  in  them  respectively  as  afore- 
"  said," — should  die,  &c.,  "  it  should  be  lawful  for  the  survivon 
"  or  survivor  of  the  trustees  so  acting  in  the  trust,  wherein  such 
"  vacancy  should  happen  as  aforesaid,  or  the  executors  or  admi- 
"  nistrators  of  the  last  surviving  trustee,"  to  appoint  new  trus- 
tees, &C. ;  though  the  particular  class,  A  and  i),  were  named  in 
the  power,  still  they  were  coupled  with  C  their  co-trustee  of  the 
second  trust,  the  former  too  having  been  previously  named  in 
connexion  with  B  the  co-trustee  of  the  first  trust ;  and  it  was 
held  that  the  power  was  not  meant  to  extend  to  the  third  class. 
The  first  objection  however  appears  to  have  been  in  itself  suffi- 
cient There  seems  no  weight  in  one  of  the  objections  made, 
that  the  power  was  given  to  the  "  executors  or  administrators" 
of  a  surviving  trustee,  and  not  to  the  "  heir."  The  trustees 
would  appear  not  literally  to  have  disclaimed,  but  to  hare 
accepted  the  devise,  declining  to  act  in  the  trusts. 

Pendency  of  [2564.]  It  appears  from  Webb  v.  the  Earl  of  ShqfleAury  (h), 

suit. 

(j)  Sltarp  v.  Sharp,  2  B.  &  A.  405.  (*)  7  Ves.  480. 
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that  when  a  suit  is  depending  respecting  the  property,  a  power  chap.  xix. 
of  appointing  new  trustees  cannot  be  exercised  by  trustees,  if 
indeed  by  others,  without  a  reference  to  the  Master  (2088) ;  and 
tbat  the  Court,  though  not  preventing  the  exercise  of  the  donee's 
discretion,  controuls  it  (3054) :  in  the  particular  case  the  trustees 
were  to  have  a  remuneration  for  acting. 

[2565.]  In  Bayley  v.  Mamel  (/)   new  trustees  having  been  Comt— future 
appointed  by  the  Court,  the  V.  C.  refused  to  allow  the  insertion 
of  a  provision  enabling  the  new  trustees  to  iqppoint  others  at  a 
future  period. 

[2566.]  With  respect  to  the  instrument  of  nomination,  powers  lostniment. 
more  commonly,  perhaps,  require  the  appointment  to  be  made  by 
deed,  attested  by  two  witnesses  ;  sometimes,  however,  a  simple 
writing  under  hand  is  all  that  is  required :  to  prevent  surprise 
(854)  it  may  be  advisable  to  adhere  to  the  usual  mode. 


3. — The  Persons  who  may  be  appointed. 

[2567.]  Speaking  generally,  any  persons  may  be  appointed  to  Tunes  coven, 
be  trustees ;  as  to  femes  covert^  infants,  &c.,  questions  might  "*  \^' 
arise.  It  is  of  course  the  duty  of  the  donees  of  the  power  to 
appoint  persons  to  whom  no  objection  can  be  made  on  the  ground 
of  character,  &c. ;  and  there  may  be  cases  where  the  parties 
appointed  are  so  very  objectionable,  that  it  would  be  proper  for 
trustees  intending  to  retire,  not  to  relinquish  the  trust,  or  for 
remaining  trustees  not  to  admit  the  nominees;  such  cases  how- 
ever, it  is  apprehended,  must  be  of  a  very  extreme  kind,  at 
least  in  order  to  fix  the  retiring  or  remaining  trustees  with  any 
legal  responsibility. 

[2568.]  Sometimes  a  question  has  been  started,  whether  upon  Increase  of 
a  new  s^pointment  the  number  of  the  trustees  can  be  increased,  ^^^   '' 


(0  4  Madd.  226. 

[2568] 


400 

CHAP.  XIX. 


Decrease. 


OF   POWERS  TO    APPOINT  NEW  TRUSTEES. 

or  in  other  words,  whether  two  or  three  trustees  can  be  nominated 
in  the  place  of  one  deceased,  retiring,  or  incapacitated  trustee. 
The  natural  meaning  of  powers  of  this  nature,  according  to  the 
ordinary  form,  seems  to  be  against  such  an  increase;  occasionaUy 
there  is  inserted  an  express  provision  that  either  on  a  new  appoint- 
ment by  substitution,  or  without,  an  addition  may  be  made  (m). 

[2569.]  Sometimes,  on  the  other  hand,  it  has  been  wished  to 
appoint  one  trustee  in  the  place  of  two  deceased,  retiring,  or 
incapacitated  trustees ;  but  if  it  be  determined  for  the  time  not 
to  appoint  two,  it  seems  better  to  appoint  a  single  trustee  in  the 
room  of  one  of  the  old  ones,  leaving  the  other  place  to  be  filled 
up  thereafter.  ^ 


4, — What  Conveyances  or  Acts  are  thereupon  necessary. 

[2570,]  After  the  authority  to  appoint  new  trustees,  there 
usually  follows  a  direction  that  the  trust  property  shall  be  con- 
veyed or  transferred,  so  as  to  be  vested  in  the  trustees  for  the 
time  being. 

Propriety  of  a        [2571.]  It  is  obvious  that  any  funds  or  property  vested  in  the 

transfer  of  trust        ..i  ii  i*i  ^        •%     a* 

property.  ongiual  trustees,  ought  to  be  vested  m  the  trustees  for  the  tune 

being,  to  enable  them  fiilly  and  completely  to  execute  the  trusts; 
great  danger  might  frequently  arise  to  the  trust  property,  if  the 
representatives  of  a  sole  surviving  trustee,  or  if  a  retiring  trustee 
were  to  retain  a  controul  over  the  property ;  and  it  would  appear 
to  be  a  breach  of  trust  in  the  subsisting  trustees  to  allow  this : 
at  the  same  time  it  is  difficult  to  conceive  that  such  a  transfer  is 

As^to  its  neces-  in  general  requisite  in  order  to  qualify  a  new  trustee.     For 

instance,  we  may  suppose  a  sum  of  stock  vested  in  three  trustees, 
upon  trust  to  transfer  it  to  a  female  upon  her  marrying  with  the 
consent  of  the  three  trustees,  or  the  trustees  for  the  time  being 
of  the  instrument  creating  the  trust;  there  is  the  usual  power  to 


sity 


(m)  See  Wehh  y.ifieEarlofSkafteshury,  7  Ves.  480. 
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appoint  new  trustees;  a  trustee  desires  to  be  discharged,  and  chap.  xix. 
thereupon  another  is  appointed  in  his  place,  but  no  transfer  of 
the  stock  is  immediately  made;  the  female  marries  with  the 
consent  of  the  two  remaining  trustees,  and  of  the  new  trustee ; 
no  question  could,  it  seems,  arise  as  to  her  having  become  intided 
in  equity  to  the  stock,  or,  in  other  words,  as  to  the  new  trustee 
having  become  qualified  to  give  his  consent  to  the  marriage, 
though  not  invested  with  a  legal  title  to  the  stock  (2581 ). 

[2572.]  As  observed  by  several  writers  (n),  a  two-fold  transfer  Two-fold  traDs. 

for 

is  frequently  proper  where  any  of  the  old  trustees  remain,  on 
account  of  the  difficulty  of  one  man  conveying  property  directly 
to  himself  and  others.  Even  in  the  case  of  choses  in  action,  as 
bonds,  or  covenants  to  pay  money,  &c.,  which  do  not  admit  of 
being  properly  assigned,  it  seems  to  be  the  prevailing  practice 
that  a  transfer,  or  two-fold  transfer,  according  to  circumstances, 
should  be  executed. 

[2573.]  There  may  be  cases  where  the  trustees  have  not  and  Where  trustees 
never  had  any  estate  or  interest;  but  merely  powers,  and  powers  estate. 
of  such  a  nature  as  not  to  produce  monies  or  funds.     In  such 
eases,  which  however  are  rare,  there  can  be  nothing  to  transfer ; 
and  any  reference  to  transfers  should  be  omitted  out  of  the  form. 
This  naturally  leads  us  to  a  discussion  of  some  moment. 


[2574.]  A  question  of  a  somewhat  refined  and  technical  na-  A»  *»  trostees 

,  .      -  ,  being  invested 

ture  has  been  raised  upon  the  power  to  appoint  new  trustees,  with  a  seisin  to 
usually  introduced  into  settlements  of  freehold  estates,  namely, — 
whether  new  trustees  appointed  in  the  place  of  old  trustees,  in 
whom  originally  was  vested  a  seisin  to  serve  the  uses,  are  qualified 
to  act  without  being  invested  with  a  like  seisin. 

[2575.]  To  consider  the  question  accurately,  we  may  suppose  Limitations  of  a 

settlement/ 


(n)  1  Sand.  Uses,  4th  ed.  130 ;  Sug.  Gil.  Uses,  149,  d. 
VOL*   11.  D  D  [2575] 
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CHAP.  XIX.  tbat  (according  to  an  ordinary  marriage  settlement)  an  estate  is 
conveyed  to  A.  and  B,  and  their  heirs  to  the  following  uses,  to 
take  effect  after  the  marriage,  viz.^ — ^to  the  use  of  other  trustees, 
for  a  term  for  securing  pin  money  to  the  wife ;  with  remainder  to 
the  use  of  the  husband  for  his  life ;  with  remainder  to  the  use  of 
the  releasees  and  their  heirs  during  the  husband's  life,  upon  the 
usual  trust  for  preserving  contingent  remainders;  with  remamder 
to  the  use  and  intent  that  the  wife  shall  receive  a  jointure  rent 
charge,  with  the  usual  remedies ;  and  subject  thereto,  to  the  use 
of  other  trustees  for  a  term  for  securing  such  jointure;  with 
remainder  to  the  use  of  other  trustees  for  a  term  for  securing 
portions  for  younger  children ;  with  remainder  to  the  use  of  the 
issue  in  tail  in  the    usual  way;  with   the   ultimate  reversion 

Powers  to  lease,  to  the  use  of  the  husband  (the  settlor)  in  fee;  there  follow  the 

usual  powers  to  the  releasees  (the  trustees  for  preserving  contin- 
gent remainders),  and  the  survivor  and  his  heirs,  or  (as  the  case 
may  be)  his  executors  or  administrators,  to  lease  during  minor- 
ities,— and  to  sell  and  exchange  at  the  request  of  the  tenants  for 

—to  appoint       life,  &c. ;  and  a  power  to  appoint  new  trustees,  and  a  direction 

new  trustees.  iii«  it  i^n*  j 

superadded  m  some  such  words  as  the  following,  mz. : — "  and 
^^  when  and  so  often  as  any  new  trustee  or  trustees  shall  be  so 
"  appointed,  all  the  trust  estates,  monies,  and  premises^  the  trustee 
"  or  trustees  whereof  shall  so  die,  or  desire  to  be  discharged,  or 
^^  refuse,  decline,  or  become  incapable  to  act  as  aforesaid,  or  such 
^'  of  them  as  shall  then  remain  subject  to  the  trusts  aforesaid, 
"  shall  be  thereupon,  with  all  convenient  speed,  conveyed^  assignedj 
^^  and  transferred  in  such  manner,  as  that  the  same  may  be  legaUy 
'^and  effectually  vested  in  the  trustee  or  trustees  so  to  be 
*' appointed  as  aforesaid,  either  jointly  with  the  surviving  or 
^'  continuing  trustee  or  trustees  thereof,  or  solely,  as  occasion 
^^  shall  require,  to  upon  and  for  the  uses,  trusts,  intents,  and 
*'  purposes,  and  with  under  and  subject  to  the  powers,  provisoes, 
*^  agreements,  and  declarations  herein  expressed  and  contained, 
^^  of  and  concerning  the  said  trust  estates,  monies,  and  premises, 
^^  or  such  of  them  as  shall  be  then  subsisting,  undetermined,  and 
"  capable  of  taking  effect ;  and  the  trustee  or  trustees  so  to  be 
^^  appointed  as  aforesaid,  shall  have  all  tlie  powers,  authorities, 
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"and  discretion  of  the  trustee  or  tarustees,  in  whose  place  he  or     chap.  xix. 
"  they  shall  be  appointed.'' 


[2576.]  Under  this  settlement  there  become  vested  in  A.  and 
£.,  the  releasees,  not  only  a  seisin  to  serve  the  uses,  but  also  a 
l^;al  estate  in  remainder  for  the  life  of  the  husband  for  preserv- 
ing the  contingent  remainders  and  various  powers. — A,  dies,  and  New  trustees 
it  is  wished  for  C  to  be  appointed  in  his  place,  to  act  in  conjunc- 
tion with  J5. — The  question  is,  whether  in  order  to  qualify  C.  so  The  question, 
to  act — that  is,  in  the  execution  of  the  powers,  for  of  course 
without  having  the  legal  estate,  he  would  not  be  fully  competent 
to  execute  the  trust  for  preserving  the  contingent  remainders — 
any  thing  be  necessary  beyond  his  mere  appointment;  and  if 
any  thing  be  necessary,  then  whether  a  conveyance  of  the  estate 
for  preserving  contingent  remainders  will  not  fiilly  meet  the 
intention  of  the  clause  under  consideration, — or  whether — ^upon 
the  assumption  that  a  possibility  of  seisin  to  serve  the  contingent 
or  future  uses,  remains  vested  in  £.,  the  surviving  releasee  (p) — 
in  addition  to  such  conveyance,  C.  and  B.  must  not  be  invested 
with  this  possibility  of  seisin,  or  rather  with  a  like  possibility  of 


seisin.* 


[2577.]  Now  it  is  conceived  to  be  so  clear  as  scarcely  to  As  to  a  simple 
admit  of  doubt,  if  indeed  any  fair  doubt  can  be  raised  on  the  beuig  sufficient, 
subject,  that  upon  the  simple  appointment  of  C.  he  is  fully  com- 
petent, in  conjunction  with  B.,  the  surviving  trustee,  to  exercise 
any  of  the  powers;  and  that  with  reference  to  this  object,  no 
conveyance  or  further  act  of  any  description  is  necessary. 

[2578.]  But  in  practice,  in  addition  to  a  conveyance  of  the  The  practice. 
estate  for  preserving  contingent  remainders,  which,  although  it 
may   not  be   strictly  necessary  with  reference  to  the  powers, 

(o)  Sug.  202. 


♦  The  words  "  transferable,"  **  transfer,"  &c.,  in  Sir  E.  SugdetCs  discns- 
«on  (*n/.),  appear  to  create  some  ambiguity, 

D  D  2  [2578] 
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CHAP.  XIX.  •  should  of  course  always  be  made,  and  which  can  be  made  by  a 
simple  lease  and  re-lease,  the  latter  containing  also  the  appoint- 
ment or  nomination  (p)^ — it  is  very  usual  to  act  upon  the  suppo- 
sition, that  in  order  to  qualify  a  new  trustee,  it  may  be  essential 
for  him  to  be  invested  with  a  possibility  of  seisin,  if  there  be  any 
vested  in  the  old  trustee  or  trustees ;  and  as  a  necessary  conse- 
quence, resort  is  had  to  what  Sir  E.  Sugdm  {q)  justly  calk  "  an 
^'  artificial  and  circuitous  mode  of  appointing  new  trustees." 


[2579.]  This  "  artificial  and  circuitous  mode"  arises  in  this 
way.  In  the  first  place,  this  possibility  of  seisin,  supposing  it  to 
exist,  cannot  be  transferred ;  though  even  if  it  could,  in  many 
cases,,  as  in  the  case  under  consideration  of  a  new  trustee  being 
added  to  an  old  trustee,  a  double  transfer  might  be  necessary ; 
but  without  entering  into  this,  the  possibility  does  not  admit  of 
a  transfer  being  made :  consequently,  in  order  to  vest  in  the  new 
and  old  trustees  a  corresponding  possibility  of  seisin,  it  is  neces^ 
sary  to  construe  the  clause  in  the  settlement,  as  giving  by  impli- 
cation to  some  one  or  other  a  power  absolutely  to  revoke  all  the  uses 
and  limitations  of  the  settlement,  and  to  appoint  the  property  to 
some  one  or  other  in  fee^  making  him,  at  law,  the  absolute  owner, 
subject  to  a  trust,  however,  in  equity,  to  convey  the  estate  to  the 
new  and  old  trustees  to  the  uses  of  the  settlement, — ^thus  (pre- 
suming this  power  to  be  implied)  investing  them  by  means  of 
the  conveyance  with  a  new  seisin  to  serve  the  uses. 


Implication  of 
powers  of  revo- 
cation, and  new 
appointment. 


Sir  E,Sugden, — 
Mr.  Sanders, 


As  to  the  in1ro« 
duction  of  ex- 
press powers. 


[2580.]  The  only  writers  on  the  subject  appear  to  be  Sir 
E.  Sugden  and  Mr.  Sanders  (r) ;  they  both  consider  the  clause  to 
mean  that  the  vested  estates  only  shall  be  transferred,  and  suggest 
an  alteration  of  the  forms,  in  order  to  obviate  any  possible  doubt. 
Sir  E.  Sugden  (a),  however,  adds, — "  the  usual  power  of  revoca- 
"  tion  and  new  appointment  introduced  {b)  into  the  power  of 
"  appointing  new  trustees  is,  however,  to  be  preferred,  as  its 


{p)  \  Sand.  Uses,  130,  4tb  ed. ;  Gil. 
Uses  by  Sug.  149,  n. 
-   iq)  203. 

(r)  I  Uses,  4th.  ed.  192,  439. 


(a)  203. 

(b)  Sug.  200 ;    1  Sand.  Uses,  4tli 


ed.  443,  n. 
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"  operation  is  now  generally  known ;  a  circumstance  which  is,  chap.  xix. 
**  in  practice,  of  infinitely  greater  importance  than  the  expense 
^^  of  an  additional  deed:"  as  to  this  it  may  be  thought  that  in 
some  cases  serious  inconveniences  may  arise  under  an  exercise 
of  the  power  of  revocation  and  new  appointment,  whetlier 
expressed  or  implied. 

[2581.]  An  opinion  has  already  been  expressed,  that  upon  the 
simple  appointment  of  the  new  trustee,  he  is  fiilly  competent  to 
exercise  any  of  the  powers ;  and  this  opinion,  it  is  apprehended, 
may  be  maintained,  whatever  view  is  taken  of  the  meaning  of 
the  clause  directing  a  transfer  of  the  estates.  This  clause  ap* 
pears  to  be  directory  only,  and  not  conditional ;  it  seems  unneces-  Clause  wbetheir 
sary  to  act  on  it,  in  order  to  qualify  a  trustee,  except,  indeed,  conditional. 
with  reference  to  such  matters  as  he  cannot  possibly  perform 
until  the  transfer  shall  have  been  made.  A  like  clause  is  found 
in  money  settlements ;  but  it  could  not,  it  seems,  be  contended 
that,  if  in  consequence  of  any  omission,  the  whole  of  the  trust 
fund  should  not,  on  the  occasion  of  the  appointment  of  a  new 
trustee,  be  vested  in  tiie  old  and  new  trustees,  the  person  ap* 
pointed  a  new  trustee  would  not  be  a  qualified  trustee — ^that  he 
could  not  give  his  consent  to  any  measure  which  might  re- 
quire the  concurrence  of  the  trustees,  or  generally  act  in  the 
trusts  (2571).  A  contrary  doctrine  would  lead  to  the  most 
inconvenient  consequences. 

[2582.]  It  is  of  course  admitted  on  all  hands,  that  in  point  of  Donees  of 

law  there  is  no  necessity  for  the  donees  of  the  powers  to  have  any  ^  interest. 

seisin  or  estates  vested  in  them,  in  order  to  a  due  exercise  of  tiie 

powers — that  tiiere  is  no  particular  connexion  between  the  two 

matters.     It  firequentiy  happens  that  by  devolution  of  law,  and 

a   devise   of   trust  estates,   the    possibility  of  seisin,    if  any, 

and  the  estates  vested  in  the  trustees  and  the  powers,  though 

originally  united  in  tiie  same  individuals,  afterwards  become 

vested  in  different  persons.  Thus  tiie  possibility  of  seisin,  if  any, 

and  the  estates,  may  become  vested  in  the  heirs,  or  as  to  the 

[2582] 
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estates  in  the  devisees  of  the  surviving  trustee ;  and  the  powers 
may,  when  they  are  so  limited,  become  vested  in  his  executors 
or  administrators :  at  other  times,  where  the  powers  are  limited  to 
the  heirs,  the  estates  may  become  vested  in  the  devisees,  while 
the  possibility  of  seisin,  if  any,  and  the  powers,  may  be  in  the 
heirs. 


What  the 

clause  means. 


[2583.]  If  the  view  above  taken,  as  to  the  clause  being  direc- 
tory only,  be  the  correct  one,  it  is  not  so  material  whether  the 
provision,  when  contained  in  a  strict  settlement,  means  that  the 
new  trustee  shall  be  clothed  with  a  seisin  to  uses,  or  merely  with 
the  vested  estates :  but  perhaps  according  to  the  view  taken  by 
Sir  E,  Sugdm^  and  Mr.  Sanders^  if  the  point  should  ever  call  for  a 
decision,  it  will  be  determined  that  the  clause,  in  itself  and  inde- 
pendent of  any  superadded  express  power  of  revocation  and  new 
appointment,  means  simply  that  the  vested  estates  shall  be  trans- 
ferred.    In  favour  of  this  view  it  may  be  urged  that  the  seisin,  or 
possibility  of  seisin,  if  any,  is  not  an  estate,  and  cannot  be  trans- 
ferred ;  though  in  answer  to  this  it  may  be  alleged,  that  the  clause 
means  that  the  settled  estates,  or  '^  hereditaments,"  shall  be  trans- 
ferred.   Again  it  may  be  urged,  in  support  of  the  above  view,  as 
very  proper,  that  a  power  of  revoking  all  the  limitations  of  a  set- 
tlement, and  of  appointing  others,  should  be  implied  where  some 
materials  object  is  to  be  gained  by  such  a  construction,  and  the 
intention  of  the  parties  cannot  be  otherwise  carried  into  effect; 
but  on  the  other  hand,  that  without  strong  grounds   such  an 
implication  ought  not  to  be  made. 


Bearing  of  the 
Kintilia  doc- 
triue. 


[2584.]  Sir  J5.  Sugden  appears  to  consider  the  point  so  far  to 
depend  upon  the  doctrine  of  the  scintilla  juris,  as  that  if  it  should 
be  held  that  persons  having  originally  vested  in  them  a  seisin  to 
serve  future  uses,  do  not  retain  any  possibility  of  seisin,  the  clause 
cannot  be  held  to  mean  that  the  new  trustee  should  be  invested 
momentarily  with  a  nominal  seisin,  and  consequently  that  in  the 
above  case  it  must  refer  to  vested  estates  only ;  and  this  appears  to 
be  a  correct  view.     The  construction  acted  upon  in  practice  has, 

[2584] 
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no  doubt,  arisen  from  an  opinion  that  such  a  possibility  of  seisin  chap.  xix. 
does  exist;  and  that  it  may  be  the  duty  of  the  trustees  invested 
with  it  to  ^*  make  regress/'  or  to  do  other  acts  in  order  to  restore 
it  when  disturbed  (c) ;  and  consequently  that  the  trustees  for  the 
time  being  ought  to  be  invested  with  the  possibility ;  and^that  on 
the  other  hand,  any  retiring  trustee  ought  not  to  remain  invested 
with  that  which  might  enable  him  to  destroy  the  settlement ;  and 
as  the  only  mode  of  effecting  this,  a  power  of  revocation  and 
new  ^pointment  has  been  considered  to  be  implied.  Admitting, 
however,  in  its  fullest  extent,  the  doctrine  that  a  possibility  of 
seisin  does  remain,  and  it  is  not  intended  here  to  deny  the  doctrine, 
still  considering  that  practically  its  consequences  are  nearly  alto- 
gether disregarded,  it  may  be  urged  that  it  b  going  too  ha,  from 
such  loose  and  ambiguous  words,  to  raise  so  strone  an  impli- 
cation. 

[2585.1  There  are  some  cases  where  the  persons  invested  with  Caies  where 

.  *^  trustees  have 

the  seisin  are  not  trustees  appointed  by  the  settlement  (d) ;  as  no  seisin, 
where,  for  example,  an  estate  by  means  of  a  fine  or  recovery 
stands  limited  to  such  uses  as  one  or  more  persons  shall  appoint, 
and  the  settlement  is  made  under  an  exercise  of  this  power,  but 
without  making  the  conusee  or  recoveror  a  particular  trustee.  In 
such  a  case  it  would  seem  impossible  to  say  that  the  clause  can 
mean  that  any  seisin  to  uses  shall  be  vested  in  the  new  trustees. 
So  again  the  settlement  may  be  created  by  devise  by  a  person 
seised  in  fee,  without  the  creation  of  any  seisin ;  in  which  case 
it  would  appear  the  like  construction  must  prevaiL  In  these  cases 
the  settlor  cannot  be  supposed  to  mean  that  the  new  trustees 
should  be  invested  with  any  estate  or  interest  not  vested  in  the 
ori^al  trustees. 

[2586.]  In  some  cases  the  trustees   of  one  of  the  terms  of  Seisin  in  ano* 

1  1  ^1  ^»       •  ^    1       '^1     ii  ...      ther  class  of 

years  may  have  been  the  parties  invested  with  the  seism;  in  trastees. 
this  case,  if  any  new  seisin  be-  required,  or  authorized  to  be 
nused,  it  must  be,  it  seems,  upon  the  appointment  of  a  party  to 
serve  as  one  of  that  class  of  trustees.     Where  some  or  other  of 


(c)  Sog.  31 ;  1  Sand.  Uses,  4th  ecL  234.  (d)  Sug.  202. 
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CHAP.  XIX.     the  trustees  have  the  seisin,  the  clause  can  only  it  seems  apply 
"  to  that  class  which  was  originally  invested  with  the  seisin. 

Special  forms.         [2587.]  In  conclusion  upon  this  point  it  may  be  observed, 

that  these  remarks  apply  to  the  general  forms  of  provisions 
relating  to  the  appointment  of  new  trustees ;  there  may  be  found 
sometimes  particular  expressions,  which  may  make  the  quali- 
fication of  a  trustee  to  exercise  powers,  or  to  do  other  acts  de- 
pendent upon  some  certain  estate  or  interest  being  vested  in 
him,  or  which  may  make  a  difference  in  other  respects.* 

Whether  the  *  In  the  discussion  of  this  subject,  it  has  been  taken  for  granted,  according 

<ct/iti//a        ..     to,  as  it  seems,  Sir  E.  Sugden^s  ideas,  that  the  question  origplnally  arose  upon 
any  bearing.        ^^  presumption  that  a  possibility  of  seisin  did  or  might  remain  in  trustees,  in 

cases  of  this  kind.  Since,  howerer,  these  observations  were  written,  the  author 
has  learned  that,  according  to  the  view  taken  by  some  gentlemen,  whatever  be 
the  true  construction  of  the  provision,  this  point  is  wholly  beside  and  foreign  to 
the  question-'  that  it  has  and  can  have  nothing  to  do  taith  it;  and  that  the  mat- 
ter simply  depends  upon  the  words  of  the  clause  directing  the  estates  to  be 
conveyed,  so  as  to  be  vested  in  the  trustees  to  the  uses,  &c., — words  which, 
without  considering  whether  any  possibility  of  seisin  does  remain  or  not,  may 
be  read  as  providing  that  the  estates  shall  be  literally  vested  in  the  subsistiDg 
trustees  to  the  uses,  &c.  (2518).  To  this  view,  with  all  deference,  the  writer 
cannot  subscribe.  If  there  be  any  outstanding  possibility  of  seisin,  there  may 
be  some  sense  in  supposing  the  settlor  to  have  meant  that  this  should  be 
devested,  and  that  a  like  possibility  of  seisin  should  be  vested  in  the  subsisting 
trustees ;  and  consequently  in  raising,  by  implication,  the  powers  necessary  for 
that  purpose :  but,  in  a  contrary  view,  it  would  seem  monstrous  to  hold,  that  in 
consequence  of  the  appearance  in  the  power  of  the  loose  words  in  question — 
in  consequence  simply,  in  many  cases  perhaps,  of  the  conveyancer  not  having 
used  the  words  "  uses,"  &c.,  in  their  most  technical  sense,  a  power  should  be  by 
By  implication,  implication  raised,  to  do  what  ?  why  to  nullify  all  the  uses  of  the  settlement ; 

temporarily  it  may  be  indeed,  but  at  the  hazard  of  doing  much  mischief ;  and  this 
to  answer,  as  is  admitted  on  all  handsy  no  one  possible  purpose.    This,  it  is  con- 
ceived, would  be  making  the  doctrine  of  raising  limitations  by  implication 
*'  run  wild"  (I  East,  451,  in  Brudenell  v.  Elwes)\  some  might  think  that  the 
case  would  furnish  a  new  and  isolated  head  of  construction  for  our  Abridg- 
ments.    Upon  the  whole  it  is  submitted  that,  whatever  speculative  opinions 
may  have  been  entertained,  no  Court,  coming  to  the  conclusion  that  a  possi- 
bility of  seisin  did  not  exist,  would  ever,  except  under  some  very  extraordiiuirj 
circumstances  not  i^ipearing  in   the   usual  forms,  hold  that   the  powers  oi 
revocation  and  new  appointment  in  question  are  implied.     It  may  be  said  that, 
though  it  should  be  held  that  no  possibility  exists,  the  framer  may  have  sop- 
posed  that  one  did  exist,  and  have  meant  to  guard  against  the  danger  o(  its 
existence  in  an  old  trustee ;  the  answer  is,  he  should  have  expressed  his  mean- 
ing in  less  ambiguous  terms. 

[2587] 
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[2588-3  The  express  or  implied  power  of  revocation  above  chap.  xix. 
referred  to,  though  in  general  and  indefinite  terms,  does  not  Perpetuity. 
appear  to  be  open  to  any  objection  as  transgressing  the  law 
against  perpetuities  (302) ;  since,  if  the  trusts  and  powers  to  exe- 
cute which  the  trustees  are  appointed,  are  not  too  remote,  it  seems 
to  be  a  matter  of  indifference  by  whom  these  trusts  and  powers 
are  executed :  the  revocation  of  the  old  uses  and  the  limitation  of 
new  corresponding  ones,  are  authorized  merely  with  a  view  to  the 
nomination  of  new  trustees.  Powers  to  appoint  new  trustees 
have  been  indeed  sometimes  framed  in  terms  limiting  the  right 
of  nomination  to  the  period  of  lives  in  being  and  twenty  years 
afterwards. 

[2589.]  We  may  refer  generally  to  several  cases  («)  where 
there  has  been  an  appointment  of  new  trustees  under  settle- 
ments containing  powers  of  sale. 


[2590.]  Sometimes  among   the  provisions    accompanying   a  ProvUionasto 
power  to  appoint  new  trustees  is  contained  a  clause,  that  the  trustee's  ac- 
subsisting  trustees  may  settle  and  adjust  the  accounts  of  retiring  ^^^^' 
trustees.   The  expediency  of  the  provision,  which  is  not  common, 
may  be  questionable ;  various  points  may  arise  upon  it 


Cases  relatiry  to  Charities. 

[2591.]  The  cases  where  the  provision  assumes  the  shape  of  a 
direction  (2545),  more  commonly  relate  to  charities.  The  few 
antborities  found  upon  the  subject  of  the  appointment  of  trustees 
of  charities  may  be  here  classed  together,  though  they  relate  to 
different  points. 

[2592.]  The  Attorney  General  v.  Floyer  (y),  arose  on  a  devise  Appointmeat 

delayed. 

(<•)  Morris  v.  Prest(M,  7  Ves.  547    I  Dewes  (673). 
B0per    y.  Halifax  (3241);   Hall  ▼.  '      (/)  2  Vem.  748;  (431). 
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to  six  trustees  and  their  heirs,  of  the  right  of  nominating  a 
minister  to  a  donative ;  and  also  of  a  rent  charge,  &c.,  for  the 
support  of  the  minister ;  with  a  direction  that  when  the  trustees 
were  reduced  to  the  number  of  three,  they  should  choose  others; 
and  an  appointment  of  new  trustees  by  a  sole  surviving  trustee 
was  held  to  be  good, — the  power  not  having,  as  it  was  considered, 
become  extinguished  by  the  neglect  to  supply  the  vacancies  (^). 


Acceleration  of 
appointment. 


Residence  of 
trustees. 


[2593.]  In  Doe  d.  Dupleix  v.  Roe  (A),  which  arose  on  a  deed 
declaring  the  trusts  of  a  dissenters'  meeting-house,  the  question 
was  of  an  opposite  description, — the  point  being,  whether  vacan- 
cies could  be  supplied  before  a  certain  number  of  them  existed: 
the  direction  was,  ^^  that  when  by  death,  or  otherwise,  the  num- 
"  ber  of  the  said  trustees  should  be  reduced  to  fifteen,  then  the 
^^  said  remaining  fifteen  trustees,  or  the  majority  of  them,  or  the 
<<  survivors,  or  survivor  of  them  shall  proceed  to  elect,"  &c.,  so  as 
to  make  up  the  complement  of  twenty-five ;  and  an  opinion  was 
thrown  out  that,  having  regard  to  the  whole  scope  of  the  instru- 
ment, an  appointment  could  be  made  though  there  remained 
seventeen  trustees  (412). 

[2594.]  In  tiie  Attorney  General  v.  Cowper  {%)  on  a  trust  for 
a  charity  school,  tiie  object  of  the  suit  was  to  remove  trustees, 
because  tiiey  were  not  inhabitants  of  particular  places;  tiie 
direction  in  the  will  creating  the  trust  was,  that  so  often  as  the 
trustees  should  be  reduced  to  two,  the  two  survivors  should 
nominate  a  certain  number  of  persons  ^^  being  inhabitants  of 
one  or  other  of  two  places;  the  information  was  dismissed  for 
want,  it  seems,  of  evidence  to  shew  that  there  were  in  the 
particular  places  persons  proper  for  the  office. 

[2595.]  The  very  long  and  intricate  case  of  the  Attorney 
General  v.  Pearson  ( j),  arose  on  several  distinct  trusts  relating  to 
a  dissenters'  meeting-house. — One  provision  was,  that  upon  tiie 


(g)  See  3  Mer.  378,  in  AtL  Gen. 
V.  Peanon. 
(h)  1  Anst.  86;  (412). 


(0  I  B.  C.  C.  439 ;  and  see  Au. 
Gen.  V.  France,  cit.  ib. 
if)  8  Mer.  263. 
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death  or  removal  from  a  particular  town  of  any  of  the  trustees,     chap.  xix. 

it  should  be  lawful  for  the  residue,  or  the  major  part  of  them,  Residence. 

within  two  months  to  elect  others. — There  was  another  provision, 

that  if  any  of  the  trustees  should  misbehave  themselves,  &c.,  it  Misbehaviour. 

should  be  lawful  for  the  rest,   or  a  majority,  to  remove  the 

offenders  and  elect  others. — And  a  further  provision  was,  that 

when  any  of  the  trustees  should  die,  or  desert  the  congregation  Leaving  coa« 

and  change  their  religion,  or  remove  to  a  certain  distance  from  P*K*^°*'»    ^* 

the  town,  then  the  surviving  or  other  trustees,  or  the  majority, 

should  witliin  a  particular  period  elect  a  substantial  person  of  the 

congregation  to  be  a  trustee ;  and  on  their  neglect  the  minister, 

if  any,  and  if  not,  another  party  was  empowered  to  make  an 

appointment. — There  was  much  discussion  how  far  a  trustee 

leaving  the  congregation  did,  by  the  mere  act  of  desertion,  cease 

to  be  a  trustee;  or  whether  an  appointment  of  a  successor,  or  at 

least  a  removal  of  the  deserting  trustee  was  not  necessary ;  and 

abo,  as  to  what  was  a  leaving  of  the  congregation.     No  decision 

appears  upon  any  of  these  points ;  nor,  as  it  would  seem  (A),  can 

the  CSumcelbn^s  opinion  be  clearly  collected.     Such  powers  might 

give  rise  to  a  variety  of  other  questions. 


(Jl)  See  412. 
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CHAP.  XX. 

[2596.]  We  may  here  consider  the  subject  of  powers,  or  trusts, 
to  distribute  or  appoint  property  in  favour  of  persons,  under  the 
words  "  relations,"  "  kindred,"  "  family,"  &c.  The  cases  have 
generally  arisen  on  wills,  and  with  reference  to  the  relations  of 
the  testator;  but  these  we  shall  find  are  not  die  only  cases. 
Besides  Sir  E,  Sttgden  (a),  whose  remarks  embrace,  for  the  mo6t 
part,  direct  gifts  independent  of  powers,  other  writers  have  treated 
of  the  general  subject  (6),  So  £eu:  as  the  matter  need  here  be 
entered  into,  it  may  be  viewed  under  the  following  heads : — 

1. —  When  a  Selection  of  the  objects  may  or  may  not  be  made 
by  the  Donee  of  ilie  power  (2597). 

<2.—What  Objects  take  if  the  power  be  Not  Executed  (2616). 

3. — In  what  Shares  the  objects  take  in  Default  of  an  Appoint- 
ment (2623). 

4. — ITie  Period  to  be  regarded  in   ascertaining   the  objects 
(2628). 

5. — General  remarks  (2642). 

e.— Cases  on  the  word  "  Family"  (2645). 


(a)  518.  I  Pow.  Dev.  290,  n. 

{b)  ]  Rop.  Leg.  115,  2nd  ed.;  1  Jar.  I 
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]. — fflien  a  Selection  of  the  objects  may  or  may  not  be  made 

by  the  Donee  of  the  power, 

[2597.]  It  may  be  assumed,  that  as  a  general  rule  a  direct  Direct  gifts, 
gift  to  the  ^^  relations"  of  a  party  includes  his  kindred  only,  and 
merely  those  who  could  take  under  the  Statutes  of  Distribution. 
The  extensive  term  "  relations,"  literally  comprising  all  persons 
who  can  shew  that  they  are  of  the  same  kindred,  it  has  been  con- 
sidered necessary  in  the  case  of  direct  gifts  in  their  &vour,  to 
confine  the  meaning  of  the  word ;  the  Statutes  of  Distribution 
are  now  the  rule,  whatever  may  have  been  the  case  prior  to  the  Rule, 
passing  pf  those  Acts. 

[2598.]  The  reason  for  this  confined  construction  obviously  Powers, 
does  not  hold  where  a  party  is  empowered  to  make  a  selection 
out  of  the  relations.  In  the  case  of  a  direct  gift,  it  has  been  con- 
sidered that  the  claims  might  be  endless,  and  that  the  donor's 
intention  would  not  be  answered;  and  in  some  instances  it  might, 
perhaps,  under  an  opposite  view,  be  necessary  to  treat  the  gift 
as  void  for  uncertainty:  where,  on  the  other  hand,  a  selection  is 
authorized  to  be  made,  and  the  power  is  executed,  the  only  point 
to  be  ascertained  is,  that  the  objects  selected  are  really  relations. 

[2599.]  Accordingly  it  appears  from  Harding  v.  Glyn  (c),  that  Powers  clearly 
under  a  power  clearly  authorizing  an  exclusive  disposition  (1044), 
the  donee  may  appoint  to  a  party  not  within  the  Statutes. 

[2600.]  As  to  cases  containing  words  under  which,  if  the  dis-  ^^^«'  ^^^' 
position  were  in  favour  of  other  persons,  an  exclusive  appointment 
could  not  be  made, — the  authorities  with  reference  to  relations 
seem  somewhat  at  variance.  The  point  in  fact  appears  to  be, 
whether  the  word  "  relations  "  is  to  be  taken  in  an  extended  or 
in  a  confined  sense ;  if  in  the  former,  the  power  is  necessarily  an 


(c)  (205) ;  and  see  Supple  v.  Lowson, 
Amb-  729;  Spring-  v.  Biles  (1057); 
Cole  T-  Wade  (719) ;  see  in  Craicyt  r. 


Coleman  J  9  Ves.  319 ;  Grant  v.  Lifnam^ 
4  Ross.  292. 

[2600] 
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exclusive  one ;  if  in  the  latter,  it  is  otherwise.     We  may  notice 
the  more  modem  cases  first 

[260L]  The  decision  in  Spring  v.  Biles^  as  already  noticed  (rf), 
is  perhaps  to  be  referred  to  the  circumstance,  that  there  may  be 
a  difference  between  cases  arising  on  dispositions  in  favour  of 
relations  and  ordinary  cases. 

[2602.]  In  Mahon  v.  Savage  (e)  Lord  Redesdale  laid  down  that 
where  a  power  of  distribution  is  given,  a  selection  may  be  made 
under  the  word  *^  amongst "  (1045).  The  case  arose  under  a  be- 
quest to  an  executor  of  1000/. "  to  be  distributed  amongst  his  (the 
^^  testator's)  poor  (f)  relations,  or  such  other  objects  of  charity  as 
^^  should  be  mentioned  in  his  private  instructions  to  his  execu- 
"tors;"  no  instructions,  however,  were  left;  and  Lord  Redesdak 
seems  to  have  held  that  the  executor  could  go  beyond  the  Statutes. 
What  effect,  if  any,  the  clause  "  or  such  other/'  &c.,  had,  under 
the  circumstances,  is  not  clear ;  it  may  have  shewn  more  plainly 
that  the  bequest  was  in  the  nature  of  a  charitable  one.  The 
epithet  "poor,"  was  attended  to  (1066) ;  but  as  it  would  appear 
to  have  been  the  duty  of  the  executor  to  make  an  immediate  dis- 
tribution, how  far  the  circumstance  of  a  relation  having  become 
affluent  subsequent  to  the  testator's  death  ought  to  have  prevailed, 
may  be  another  question. 


[2603.]  As  to  Bennett  v.  Honeyioood  (g)  referred  to  by  Lord 
Redesdale  in  the  above  case,  with  reference  to  the  selection  of  the 
objects,  the  circumstances  were  peculiar : — a  testator  bequeathed 
to  executors  20,000/.  in  trust  to  distribute  the  same  "  to  and 
"  amongst  such  of  his  relations  by  consanguinity,  and  not  by 
^'  marriage,  who  should  not  appear  to  his  said  executors  to  be 


(d)  (1067);  see  Oke  v.  Heathy  1 
Ves.  sen.  135;  Swift  v.  Gregson 
(1058);  Doe  v.  Alchin  (1060);  (2650). 

(e)  I  S.  &  L.  1 1 1 ;  and  see  4  Russ. 
297,  in  Crtant  y.  Lynam;  see  Hands 
y.  Hands,  as  cit.  by  Lord  EldoUy  in 


Wright  7.  Alkyns  (2649). 

(/)  Sug.  520;  1  Jar.  Pow.  Der. 
292,  n. 

(^)  Amb.  708 ;  see  19  Ves.  426,  in 
Walter  v.  Maunde, 
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'^  worth  each  person  more  than  2,0002.,  and  who,  within  two  years  chap.  xx. 
"next  after  his  decease  should  apply,"  &c,  to  his  executors; 
there  were  full  directions  as  to  advertisements  being  issued,  &c. ; 
and  the  executors  were  to  regard  ^^  nearness  of  relation,"  situa- 
tion, &C.,  &c*  The  bequest  seems  to  have  been  extended  to  the 
remotest  degree.  The  claimants  were  four  hundred  and  fiftynsix 
persons,  residing  in  various  quarters  of  the  globe. 

[2604]  In  Pope  v.  Whitcomb  (A),  a  testator  gave  the  residue 
of  his  estate  and  effects  to  his  wife  for  life,  with  a  disposition 
over  to  his  son ;  but  on  the  son's  death,  as  in  the  will  men- 
tioned—an event  which  happened  in  the  testator^ s  life  time  (t) — ^the 
testator  gave  certain  legacies  to  some  of  his  relations,  but  in 
what  degree  does  not  appear ;  and  according  to  the  report,  ^^  he 
^  directed  his  wife  to  dispose  of  the  residue  amongst  his  relar 
^^tions,  in  such  manner  as  she  should  think  fit:"  a  disposition 
hy  the  wife  in  fitvour  of  more  distant  relations,  and  of  a  stranger, 
vas  set  aside ;  and  the  property  decreed  to  be  divided  among  the 
persons,  other  than  the  wife,  intitled  in  distribution  at  the  tetta* 
ior^s  death  (2635),  and  their  personal  representatives;  and  that 
per  stirpes  and  not  per  capita  (2628),  the  shares  being  allotted 
according  to  the  Statutes. 

[2605.]  In  another  case  (j ),  however,  under  what  was  held  a 
direction  to  a  wife  to  dispose  of  a  legacy  by  will  *^  amongst  her 
^'  relations," — an  appointment  in  f&vour  of  the  dtildren  of  her 
tuter,  who  was  her  sole  next  of  kin,  seems  to  have  been  consi- 
dered good :  perhaps  the  point  was  not  contested. 

[2606.]  As  to  the  older  authorities,~in  a  very  early  case  (A),  Old  authorities, 
where  a  residuary  personal  estate  was  given  ^^  to  and  amongst  his 
"  (the  testator's)  kindred^  according  to  their  most  need,  to  be  dis-  "  Need," 
"  tributed  amongst  them  by  his  executors,"  the  Court,  though  pro- 


[h)  3  Mer.   689;    see   Cruwyt  y. 
Coleman,  9  Ve«.  319. 
(0  See  lyOyley  y.  Alt  Gen.  (718). 


( j)  Forbet  V.  Ball,  3  Mer.  437. 
[k)  Cart  V.  Bedford,  2  Ch.  Rep. 
146. 
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fessing  to  be  governed,  at  least  in  some  degree,  by  the  Statutes  of 
Distribution,  seems  to  have  allowed  the  executor  to  go  beyond 
the  Statutes,  in  introducing  the  children  of  a  sister  of  the  testator, 
together  with  their  mother.  Possibly  the  will  may  have  con- 
tained something  particular;  the  testator  directed  that  regard 
should  be  had  to  a  nephew,  and  perhaps  that  nephew's  mother 
may  have  been  living.  The  Court  directed  the  words  "  aceord- 
^'  ing  to  their  most  need, "  to  be  attended  to  in  the  distribution. 


**  Poor." 


.  [2607.]  In  an  Ammymous  case  before  Lord  Cowper  (/),  under 
a  bequest  of  2000/.  "  to  be  paid  and  distributed  amongst  his  (the 
^*  testator's)  poor  relations,  at  the  discretion  and  according  to  the 
"  conscience  of  his  executors," — all  who  could  be  discovered 
were  admitted,  advertisements  being  directed  to  be  issued,  in 
order  that  the  claimants  might  prove  their  relationship  within 
six  months :  *^  but  [the  Chancellor]  left  it  to  the  executors  to 
^^  ascertain  the  proportion,  according  to  the  power  given  them  by 
'^  the  will;  but  ordered,  if  the  executors  should  refuse  any  such 
^^  poor  relations,  or  shew  any  partiality,  that  the  Master  should 
*^  report  it  specially,  with  the  reasons  given  for  it ;  but  he  would 
'^  not  take  away  that  power  from  the  executors  which  the  testator 
"  had  given  them." 


'*  Nearest." 


Poor,  &c. 


[2608.]  Goodinge  v.  Goodinge  (m),  and  Edge  v.  Salisbury  («), 
cited  by  Sir  E.  Sugden  (o),  appear  to  have  arisen  on  the  same 
will.  Here,  indeed,  we  shall  find  the  word  *'  nearest"  (p) : — 
a  testator  of  the  name  of  Edge  gave  2000/.  among  ^^  such  of  my 
"  nearest  relations"  of  the  family  of  the  Edges,  "  as  my  execu- 
"  tors  shall  think  the  greatest  objects  of  charity,"  in  such  pro- 
portions, &c.,  as  the  executors  should  think  fit, — desiring  them 
to  take  the  advice  of  his  sister  SaHsbtiry,  if  living ;  on  a  bill  filed 
by  first  cousins  against  nephews  and  nieces  of  the  testator,  die 
executors  were,  it  seems,  held  to  be  confined  to  those  relations, 


(0  Cit.  Vin.  "  Devise,"  289,  pi.  25, 
in  Palmer  v.  Schribb, 

(m)  1  Ves.  sen.  231 ;  see  Belt's  ed., 
and  Supp.  122. 


(n)  Amb.  70. 
(o)  620. 

(p)  Sag.  620;   1  Jar.  Pow.  Der. 
290,  n. 
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excluding  the  sister,  who,  if  she  had  been  dead,  would  have  been  chap.  xx. 
iodtled  in  distribution.  It  would  appear  that  these  relations 
were  all  in  the  same  degree ;  and,  strictly,  the  testator's  nearest 
relations  after  the  sister.  A  scheme  was  ordered  to  be  laid 
before  the  Court  It  seems  that  there  was  no  general  power  to 
exclude;  and  that  the  gift  was,  in  effect,  to  those  nearest  rela- 
tions of  the  Edge  family  who  were  the  greatest  objects  of  charity. 

[2609.]  In  Isaac  v.  Defriez  (9),  where  the  gift  was  to  "  the  '*  Poorest." 
'^  poorest  relations"  of  the  testator,  and  of  his  wife,  to  be  dis- 
tributed ^^  share  and  share  alike,  at  the  discretion  of  his  execu- 
'^tors,'' — the  disposition  was  confined  to  relations  within  the 
Statutes;  though  perhaps  there  was  ground  to  contend  that 
the  executors  had  the  right  of  selecting  the  objects.  It  would 
appear  (r)  that  the  word  ^^  poorest"  was  to  be  regarded 

[2610.]  In  Brunsden  v.  Woohedge  (a),  a  trustee  was  directed  "  Poor/'  &c. 
to  pay  money  '^  to  such  of  his  (the  testator's)  mother's  poor  rela- 
'^  tions  as  (the  trustee),  his  heirs,  executors,  and  administrators 
'*  for  the  time  being  should  think  objects  of  charity,  and  in  such 
^'  proportions  as  he  and  they  should  think  fit;"  and  it  appears  to 
bave  been  considered  thaf  there  was  no  power  to  go  beyond  the 
Statutes ;  the  gift  was  considered  equivalent  to  a  gift  to  those 
relations  who  should  be  objects  of  charity. 

[261 1.]  Supple  v.  Lawson  {b)  arose  under  an  immediate  trust  of 
a  residuary  personal  estate,  for  '^  such  of  her  (the  testatrix's) 
^^  relations  "  as  the  trustee  should  think  fit,  without  reference  to 
prior  legacies ;  and  it  was  held  that  the  trustee  was  not  confined 
to  the  Statutes.  Though  the  power  was  clearly  held  to  be  an 
exclusive  one,  a  scheme  was  ordered  to  be  laid  before  the  Master. 
The  donee  was  himself  a  relation  (c). 


(q)  Amb.  595. 

(r)  See  Amb.  507,  in  Brunsden  r. 
Woolredge. 
(a)  Amb.  507 ;  see  S.  C.  on  one 


point,  I  Dick.  380. 

(b)  Amb.  729. 

(c)  See  Goodinge  v.  Goodinge  (2608) ; 
WarhuTton  v.  Warhwrton  (3064). 
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CHAP.  XX.         [2612.]  Sir  E.  SuffderCs  original  opinion  would  seem  to  have 
Sir  E,  Sugden.    been,   that  under  a  power  to  distribute   among  relations,  the 

donee  would  not  be  confined  to  the  Statutes ;  since,  in  his^sf  (d) 
and  second  (e)  editions  he  observed,  that  ^^  where  a  party  has  a 
^^  power  of  selecting  or  distributing  amongst  relations,'^  he  may 
go  beyond  the  rule  of  the  Statutes :  but  he  may  have  altered  his 
opinion,  for  though  the  same  passage  is  continued  in  the  third  (f) 
and  fourth  {ff)  editions,  he  almost  immediately  afterwards  says, — 
^^  but  unless  the  donee  has  a  power  of  selection,  he  can  only 
*'  s^point  to  the  next  of  kin"  (A). 

Difference  of  [2618.]  Supposing  that  in  general  the  donee  would  be  con- 

fined to  the  rule  of  the  Statutes,  where  the  frame  of  the  power 
is  such  as  not,  in  ordinary  cases,  to  authorize  an  exclusive 
appointment,  perhaps  slight  expressions  might  occasion  a  varia- 
tion,— ^as  if  a  power  were  given  to  appoint  among  rehitions 
however  temote^  and  in  a  variety  of  other  cases. 

Special  cases.         [2614.]  Griffith  V.  Janes{i)  was  a  special  case  : — a  testator, 

after  making  provisions  for,  it  seems,  a  brother,  a  sister,  and 
nephews  and  nieces, — as  to  the  residue,  directed  the  executors 
to  distribute  the  same  amongst  the  ^^  children  and  grandehildren  " 
of  his  brothers  and  sisters,  ^^  and  the  rest  of  his  poor  Undredj 
^^  according  to  his  executor's  discretion."  It  is  difficult  to  collect 
from  the  reports,  which  are  in  some  respects  contradictory,  what 
the  decision  was. 

[2615.]  In  UOyley  v.  the  Attorney  General  (718),  too,  the 
circumstances  were  peculiar : — ^there  was  a  gift  *^  to  such  of  his 
^^  (the  testator's)  relations  of  his  mother's  side  who  were  most 
*'  deserving  (1066),  and  in  such  manner  as  they  [trustees] 
"  thought  fit,  and  for  such  charitable  uses  and  purposes  as  they 
"  should  also  think  most  proper  and  convenient.''  Ultimately 
the  power  was  held  to  be  at  an  end,  without  any  appointment 


((Q  433. 
(«)  619. 
(/)  524 ;  see  483,  n.,  518. 


(^)  527. 

(A)  See  1  Jar.  Pow.  Der.  294,  n. 

(t)  2  Ch.  Rep.  394, 2  Fieem.  96. 

[2615] 
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having'  been  made ;  and  one  half  of  the  property  was  decreed  to  chap.  xx. 
the  relations,  and  the  other  half  in  fevour  of  charities.  What 
was  the  true  construction  of  the  power  may  not  be  clear, — as 
whether  the  trustees  could  have  given  the  whole  of  the  property 
to  relations,  or  the  whole  to  charities, — or  whether  they  could 
have  excluded  some  of  the  relations  and  not  others. 


2. — What  Objects  take  if  the  power  be  Not  Executed. 

[2616.]  Generally  powers  of  disposition  in  f&vour  of  relations 
have  arisen  under  express  trusts  (200),  or  they  have  been  con- 
ceived in  such  terms  as  to  be  imperative  in  their  nature,  or  to 
imply  in  them,  in  default  of  an  appointment,  a  trust  for  the 
relations  (205).  If  the  power  be  not  executed^  it  becomes 
important  to  consider  what  objects  are  entitled  The  general 
role  appears  to  be  that  whether  the  power  authorize  a  selection  ^ul®- 
by  the  donee — so  that  he  would  not  be  confined  within  the 
StBUlXLtes  of  Distribution — or  do  not  authorize  such  a  selection, 
still,  if  the  power  be  not  executed,  the  Statutes  must  be  referred 
to  in  order  to  ascertain  the  objects. 

[2617.]  In  Cok  v.  Wade  (J),  the  M.  R.  observed :— « It  is  Court-discre- 
^^now  settled,  that  whatever  latitude  might  be  taken  by  a  party 
*^  having  a  discretionaiy  power,  the  Gourlr  exeouting  such  a 
"trust  is  eonfined  to  the  next  of  kin  within  the  Statutes  of 
"  Distribiidon ;  any  deviation  there  may  have  been  from  that 
"role  in  particular  cases,  has  depended  upon  circumstances  that  Special  circum- 
'*  do  not  occur  in  this."     In  the  above  case  the  testator  gave  to  '    ^^' 
the  trustees  an  exclusive  power  of  appointing  among  his  rek- 
tions  or   kindred, — recommending,  but  not  imperatively,   the 
tragtees  to  give  the  greater  part  to  those  who,  in  their  judgment, 
should  appear  to  be  the  nearest  relations  and  most  deserving;  ^^«wmng," 
but  the  power  being,  as  it  was  viewed,  at  an  end,  the  Court  did 
not  take  upon  itself  the  discretion. 


(j)  16  Yes.  47;  see  in  Spring  v.  I  292;  GoUwdd  r.  Goldsmidy  1  Sw. 
Bila(l057)',  Gratis 7. Xynam, 4 Riiss.  I  211, 1  Wil.  140. 

E  E  2  [2617] 
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CHAP.  XX.  [2618.]  In  a  prior  case  (A),  where  the  words  were  ^^such  of 

"his  (the  testator's)  relations  of  his  mother's  side  who  were 
"  most  deserving,"— the  Court  exercised  no  discretion ;  it  would 
seem,  however,  that  objects  were  introduced  who  could  not  have 
taken  under  the  Statutes. 

[2619.]  Under  what  circimistances  precisely  the  Court  will 
depart  from  the  ordinary  course  may  not  be  clear.  The  case  of 
Bennett  v.  Homywood  (2603),  and  some  of  the  other  cases  before 
noticed,  where  there  has  been  laid  down  a  plain  rule  (3055)  for 
the  guidance  of  the  donee,  may  perhaps  be  cases  of  exception. 

[2620.]  In  Moseley  v.  Moseley^  cited  in  Clarke  v.  Turner  (/), 
an  estate  was  devised  to  be  disposed  by  two  trustees,  ^'  to  s^iich  of 
^^  his  (the  testator's)  relations  as  they  should  think  fit ;"  the  trustees 
disagreeing,  and  consequently  there  being  no  appointment,  a 
conveyance  was  decreed  to  be  made  to  the  heir.  The  precise 
Heir.  ground  of  the  decision  does  not  appear, — as  whether  the  heir 

took  by  way  of  resulting  trust,  or  in  what  other  way  he  was  held 
to  be  intitled*  How  far  the  case  would  be  followed  is  question- 
able. It  does  not  appear  whether  the  trustees  were  dead.  There 
is  a  case  of  the  same  name  in  Finch  (m) ;  but  the  &ct8  are  stated 
very  differently. 

[2621.]  In  connexion  with  the  last  case  we  may  notice  Clarke 
V.  Turner  itself,  though  there  is  some  diiBTerence  between  the  two 
cases :— a  man  devised  an  estate  to  the  defendant  in  fee,  '^upon 
'^  trust  that  he  should  convey  it  to  such  of  the  relations  of  the 
^^testator  as  he  (the  devisee)  should  think  best  and  most  reput- 
<'able  (1066)  for  his  (the  testator's)  £unily;"  upon  a  bill  filed 
by  the  heir,  who  was  the  testator's  brother,  the  defendant  was 
ordered  to  convey  the  estate  to  him,  though  it  appears  that  the 
testator  had  expressed  himself  strongly  against  the  heir.     It  does 


(*)  UOyiey  v.  ike  AiU  Gen.  (718).    I      (m)  53 ;  see  (199). 
(0  2  Frcem.  199.  I 
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not  appear  whether  the  heir  had  reformed,  or  whether  the  tfustee      chap,  xx* 
had  any  improper  object  in  view. 

[2622.]  Sir  E.  Sugden  (n)  appears  to  disapprove  of  this  case,  on 
the  ground,  as  it  seems,  that  the  whole  was  given  to  the  heir,  and 
not  equally  divided  among  the  relations.  The  main  objection  to 
die  decision  may  be  (bought  to  be,  that  the  trustee's  discretion  was 
oontrouled  without,  so  far  as  appears,  any  reason.  As  to  a  division, 
the  object  of  the  testator  was  probably  better  accomplished  by  the 
estate  remaining  entire  ( 1083).  Lord  Alvanley  (o)  found  a  dif- 
ficulty in  understanding  the  principle  of  the  case. 

t^m — In  what  Shares  the  objects   take  in  Default  of  an 

Appointment, 

[2623.]  Whatever  may  be  the  case  as  to  direct  gifts  to  rela-  Direct  gift*. 
tions  without  the  words  "  equally,"  "  share  and  share  alike,"  or 
some  such  words — and  where  the  question  may  be  whether  the 
objects  take  as  joint  tenants,  or  according  to  the  shares  prescribed 
by  the  Statutes  of  Distribution  (p) — ^it  may  be  thought  that  when 
there  is  a  power  of  selection  or  distribution,  and  no  express  g^ft  Powers. 
in  default  of  an  appointment  (9),  the  objects  will,  in  default  of  an 
appointment,  take  as  tenants  in  common  (2789)  in  equal  shares; 
that  in  fact  the  Statutes  are  referred  to  only  for  ascertaining  the 
objects  who  shall  take,  and  not  as  to  the  proportions  in  which 
they  are  to  take  (r). 

[2624.]  It  may  not  be  clear  but  that  in  UOyley  v.  the  Attorney^ 
General  (71&)  the  objects  were  treated  as  joint  tenants. 

[2625.]  Perhaps  the  point  whether  the  Statutes  are  or  are  not 


(n)  524 ;  see  (3069). 

{o)  Kemp  V.  Kemp,  5  Ves.  858. 

{p)  See  Sug.  523;  1  Jar.  Pow. 
Dev.  291,  n. ;  Mr.  Cox's  note  to 
Blackler  ▼.  Webb,  2  P.  W.  384 ;  Mr. 
Sanders  8   note   to  Harding  v.  Glyn^ 


1  Atk.  469. 

{(])  See  Oke  v.  Heath,  1  Ves.  sen. 
135. 

(r)  See  Cole  v.  Wade  (719);  also 
Harding  v.  Glyn  (205) ;  but  see  Pope 
V.  Whitcotnh  (2604). 

[2625] 
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CHAP.  XX.     to  be  referred  to  as  to  the  proportions,  is  not  fiiUy  settled,  either 
in  cases  of  general  direct  gifts  or  in  cases  <rf  powers. 


Court — discre- 
tion. 


Deed. 


"  Necessity." 


[2626.]  Though  according  to  its  general  principles  (3026)  the 
Court  may  not,  in  defietult  of  an  appointment,  interfere  in  ordi- 
nary cases  in  fixing  the  shares  of  the  objects,  any  more  Aan  in 
making  a  selection  of  the  objects,  there  may  be  cases  of  ^ception, 
as  probably  in  many  of  the  authorities  before  noticed. 

[2627.]  In  a  particular  case  brfore  Lord  Hardvrich^  which 
arose  on  a  deed  of  gift  («),  trustees  were,  according  to  the  report^ 
ordered  by  the  deed  to  give  all  the  settlor's  ^^  real  and  personal 
^^  estate  among  his  friends  and  relations^  where  they  should  see 
*^  most  necessity,  and  as  they  should  think  most  equitable  and 
^^  just ;"  and  the  Court  seems  to  have  taken  upon  itself  the  dis- 
tribution among  children,  relying  on  the  words,  as  to  necessity, 
&c  There  was  a  surviving  trustee;  but  he  appears  to  ha^ 
declined  to  act,  in  consequence  of  infirmity  (608).  Lord  Hardr 
vncke  allowed  that  the  Court  did  not  take  upon  itself  mere  discre- 
lion ;  he  laid  down,  however,  that  the  Court  could  judge  of  the 
necessity  of  the  parties,  &c.  Advancements,  &c.,  to  the  childrai, 
seem  to  have  been  taken  into  account.  It  must  be  presumed  that 
the  settlor  retained  a  life  int^est  It  seems  that  the  setdor^s 
death  was  fixed  upon  as  the  period  for  ascertaining  the  rektions 
to  become  indtled;  one  son  had  died  in  his  life  time,  but  without 
issue ;  no  share  it  seems  was  allotted  to  this  son.  It  does  not 
appear  whether  the  wife  was  provided  for ;  or  whether,  if  living, 
she  could  be  deemed  as  included  under  the  word  ^^  friends." 


4. — The  Period  to  be  regarded  in  ascertaining  the  objects* 

[2628.]  Whether  the  execution  of  a  power  is  or  is  not  to  be 
confined  to  kindred  who  could  claim  within  the  Statutes,  it  is 
important  to  ascertain  the  period  at  which  we  are  to  look,  in 
considering  who  are  the  kindred  intitled. 


(«)  Gower  v.  Mainwarin^f  2  Ves.  sen.  87,  1 10. 
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[2629.]  Where  a  testamentary  disposition  is  an  immediate  one,      cbap.  xx. 
and  not  preceded  by  any  life  or  other  interest  (1000),  it  seems  no  prior  in- 
to  follow  upon  general  principles,  that  those  persons  who  happen  ^^^^- 
to  be  the  kindred  at  the  testator's  death  are  the  parties  intitled 

[26300  Where  there  is  a  precedent  life,  or  other  interest.  Prior  interest. 
ihe  authorities  are  somewhat  at  variance.  Different  views  might 
be  taken :  one,  that  the  kindred  at  the  testator's  death  should 
become  intitled,  excluding  future  born  relations:  another,  the 
kindred  at  the  determination  of  the  prior  interest,  excluding  the 
representatives  of  those  previously  dying :  another,  possibly — by 
analogy  to  cases  of  gifts  to  grandchildren,  &c.  (^)— all  those  per- 
sons who  could  have  claimed  at  both  periods,  or  in  the  interval. 
The  point  may  perhaps  depend  upon  circumstances, — as  whether 
ihe  person  having  the  prior  life  or  other  interest,  is  a  relation  or 
not, — or  whether  the  execution  of  the  power  is  confined  to  a 
will,  &C. 

[2631.]  Sir  E.  Sugden  (t<),  observes,  that  ^^  in  this  kind  of  Sir  £.  Su^c/eri. 
<^  bequests,  in  default  of  appointment  the  fund  vests  in  the  per- 
^sons  who  are  next  of  kin  at  the  death  of  the  doriee  of  the 
'*  power,  and  not  in  the  persons  who  were  next  of  kin  at  the 
« death  of  the  testator," — citing  Hardinff  v.  Glyn  (205),  and 
referring  to  other  cases.  The  passage  must  particularly  refer,  it 
seems,  to  cases  like  Harding  v.  GlyUy  where  there  is  a  prior  life 
interest  in  the  donee.  The  point  may  be  of  importance,  not 
only  with  reference  to  the  disposition  to  be  made  in  de&ult  of 
an  appointment,  but  in  ascertaining  to  whom  there  may  be  an 
appointment. 

[2632.]  In  regard  to  the  authorities, — Harding  v.  Glyn  is  Cases, 
elsewhere  {v)  stated ;  and  a  reference  may  be  made  to  the  obser* 
vations  accompanying  the  consideration  of  that  case. 


(f)  2  Jar.  Pow.  Dev.  303.  i       (v)  (205) ;  see  Grant  v.  Lynaim^  4 

(«)  524.  I   Rttss.  292. 

[2632] 
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[2633.]  In  UOyley  v.  the  Attorney  General  (718),  a  testator 
gave  real  and  personal  estate  to  trustees,  in  trust  for  his  niece 
for  life,  with  limitations  after  her  death  to  her  sons  and  daughters, 
&€. ;  and  on  failure  of  them,  as  therein  mentioned,  the  trustees 
were  to  dispose  of  the  property  "  to  such  of  his  relations  of  his 
"  mother's  side  who  were  most  deserving,"  &c. ;  and  the  niece 
dying  without  issue,  the  relations  at  her  death  were  fixed  on.  It 
does  not  appear  whether  there  was  any  discussion  upon  the  point; 
but  if  a'  contrary  rule  had  been  acted  on,  it  seems  that  the  niece 
or  her  issue,  if  any,  although  provided  for  by  the  limitations, 
woidd  have  taken. 


[2634.]  In  Hands  v.  Hands  (211),  where  a  testator  be- 
queathed a  residuary  estate  to  a  wife,  with  a  direction  that  at 
her  decease  she  should  give  it  unto  and  amongst  his  relations, — 
the  fund  seems  to  have  been  secured  in  her  life  time  for  those 
who  were  the  next  of  kin  at  his  death ;  the  point,  however,  may 
not  have  been  ripe  for  decision. 

[2635.]  In  Pope  v.  Whitcombe  (tc),  the  relations  at  the  testa- 
tor's death  were  taken,  their  personal  representatives  standing  in 
their  place ;  this  was  put  by  counsel  on  the  ground  of  the  power 
authorizing  no  selection  of  the  objects. 

[2636.]  In  Cole  v.  Wade  (719),  though  the  trustees  had,  it 
seems,  fifteen  years  assigned  to  them  for  ascertaining  who  the 
kindred  were,  the  gift  was  immediate ;  the  M.  R.  observed  that 
there  was  no  antecedent  life  interest;  and  the  power — an  ex- 
clusive one  over  real  {x)  and  personal  estate — not  having  been 
executed,  the  relations  at  the  death  of  the  testator  were  held  to 
be  intitled ;  the  estates  were  decreed  to  belong  to  them,  or  (in 
their  right)  to  their  heirs,  or  their  executors  or  administrators, 
according  to  the  nature  of  the  property. 


(it)  (2604) ;  see  in  Cruwya  v.  Cole- 
mauy  9  Yes.  319. 

(x)  See  MoMeley  v.  Moseley  (2620) ; 
Clarke  y.  Turner  (2621) ;  Gnffith  v. 


Jones  (2614);  Gouvr  v.  Mainwaring 
(2627);  D'Oyley  v.  Alt.  Gen.  (718); 
Spring  V.  Biles  (1067);  Sug.  519;  1 
Jar.  Pow.  Dey.  290,  n. 

[2636] 
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[2637.3  We  may  here  notice  one  or  two  special  cases. — Oke      chap.  xx. 


V.  Heath  (y)  arose — ^at  least  substantially  it  seems — under  the  Special  cases. 
trusts  declared  in  a  marriage  settlement  of  a  term  of  years,  to  Marriage  set- 
take  effect  on  the  failure  of  issue  of  the  marriage :  the  trust  was, 
in  the  event  of  the  wife  dying  in  the  husband's  life  time,  to  raise 
40002.  ^^for  such  person  or  persons  as  are  or  shall  be  her  (the 
"  wife's)  kin,  and  for  none  other  whatsoever,  as  she  "  by  deed, 
will,  &C.,  should  appoint ;  and  in  de&ult  of  an  appointment,  the 
money  was  to  go  ^^  among  such  of  her  kin  as  by  the  Statutes  of 
^^Distribution  would  be  intitled  to  her  personal  estate,  if  she 
*^  died  unmarried  and  intestate;"  it  was  contended  that  a  rela- 
tion bom  after  the  date  of  the  settlement  could  not  take  under 
the  power;  but  it  was  held  otherwise:  the  point  seems  clear. 
The  i^pointment  seems  to  have  been  made  to  a  niece,  though 
her  (the*  niece's)  mother  was  living,  so  that  the  niece  was  not  the 
next  of  kin  (1064). 


[2638.]  In  Isaac  v.  Defriez  {z)y  a  testator  gave  his  sister  an 
annuity  for  her  life ;  and  after  her  death  he  gave  the  same  to  his 
awn,  and  his  then  present  wife^s  poorest  relations,  &c.  It  does  not  Wife's  rela- 
appear  from  the  report  what  periods  were  looked  to  in  ascertain-  u  Po^^st " 
ing  the  relations  intitled ;  or  whether  the  testator's  wife  was 
dead;  if  she  were  not,  perhaps  as  to  her  relations,  those  persons 
could  have  taken  who  would  have  been  her  kindred  had  she  been 
dead. 

[2639.]  Cases  have  arisen  on  dispositions  by  will  in  favour  of  Donee's  rela. 
relations  of  the  donee  of  the  power,  the  donee  being  also  tenant 
for  life ;  in  some  cases  the  execution  of  the  power  has  been  con- 
fined to  a  will;  in  others  not;  and  the  cases  have  been  attended 
with  other  variations  as  to  antecedent  interests,  &c.  Such  cases 
seem  different  to  the  ordinary  ones,  and  may  in  some  views  give 
rise  to  various  considerations.  Here  the  period  of  the  donee's 
death  seems  to  have  been  generally  fixed  upon  (a). 


(y)  1  Ves.  sen.  135 ;  see  Forbes  y, 
Bali,  3  Mer.  437. 
{z)  Amb.  595. 


(a)  Cruwys  v.  Coleman,  9  Ves.  319; 
Birch  V.  Wade,  3  V.  &  B.  198 ;  and 
see  Forbes  ▼.  Ball,  sup, 
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CHAP.  XX.  [2640.]  InJ3«nn^v.jE&ii^to(iorf(2603),where  the  gift  in  favour 

Ventre  sa  mere,  of  the  testator's  relations  was  immediate,  though  very  extensive, 

the  claim  of  a  relation  in  ven^e  Ml  m^re  ( 1 00 1 ),  at  the  testator's  death, 
was  not  allowed, — it  being  observed  that  **  the  Court  has  never 
'^  put  such  a  constnu^tion  upon  a  will,  but  in  the  case  of  a  devise 
**  to  children ;"  the  point  may,  however,  deserve  consideration. 

Lord  Mant/uid.      [2641.]  In  Spring  v.  Biks  (1057)  the  dispostdon  was  expressly 

confined  to  the  testator's  relations  limfiff  at  his  death  ;  and  Lord 
Mansfidd  seemed  to  think  the  words  nugatory.  This  may  shew 
his  idea  that  the  period  of  the  testator's  death  is  to  be  looked  to 
for  all  purposes  including  the  execution  of  the  power;  and  thal^ 
notwithstanding  an  antecedent  life  interest  is  vested  in  a  wife, 
and  the  power  is  an  exclusive  one,  and  its  execution  is  oonfined 
to  a  will. 


5. — General  remarks. 

Words  explain-       [2642.]  Sometimes  the  meaning  of  the  word  ^* relations"  may 

be  explained  by  the  instrument  creating  the  power ;  as  it  seems  in 
FaUoMT  y.  Butler  (b),  where  an  exclusive  power  was  given  in 
favour  of  '* relations,  sisters^  nephews^  and  nieces:**  there  indeed 
the  express  limitation  in  de&ult  of  an  appointment  shewed  more 
plainly  the  intention. 

[2643.]  In  Spring  v.  Biles  (1057)  it  was  argued  that  the  word 
^*  relations*'  in  the  (as  it  was  held)  exclusive  power,  should  be 
confined  to  those  relations  who  were  mentioned  in  other  parts  of 
the  wiU ;  but  this  was  not  allowed.  At  other  times  the  circtun- 
stance  of  distant  relations  being  named  in  other  parts  of  a  will) 
has  been  urged  as  a  ground  for  extending^  beyond  the  rules  of  tlie 
Statutes,  a  disposition  in  f&vour  of  relations. 

I^^pr^nta^*"       [2644.]  In  Bennett  v.  Honeywood  (c),  which  arose  on  an  immc- 
relation.  diate  tnist  or  power  in  favour  of  relations,  an  arrangement  seems 


{b)  Amb.  514,  (c)  (2603);  see  Malum  v.  Savage  (2602)- 

[2644] 
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to  have  been  made  by  the  sanction  of  the  Court,  under  which  a     chap.  xx. 
party  claiming  through  a  relation  dying  subsequently  to  the  testar 
tor's  death  was  held  to  be  intitled;  the  arrangement  appears  to 
have  taken  place  by  general  consent;  it  might  be  supported, 
perhaps,  under  two  or  three  different  views  (1097)  (1100). 


6. — CasBM  on  the  word  "  fiunily.*' 

[2645.]  The  word  "  jEEunily"  is  obviously  of  a  very  indefinite 
nature  {d) ;  no  certain  rule  can  be  laid  down  for  its  construction ; 
we  may  shortly  notice  those  authorities  on  the  word  which  have 
relation  to  powers. 

[2646.]  In  Maderoth  v.  Baccn  (e),  in  defietult  of  a  trustee's  Husband. 
settlement  of  1,000/.,  for  the  separate  use  of  a  married  woman, 
and  as  a  jHrovision  for  her  and  her  *^  children,"  or  of  the  trustee's 
disposition  of  the  sum  otherwise  for  ^^  her  and  her  family,"  &a, — 
the  warn  was  to  be  applied  as  the  woman  should  direct,  *^  for  the 
"  benefit  of  her  and  her  fisunily ;"  the  trustee  having  made  no 
appointment,  the  woman  appointed  the  greater  part  of  the  fund 
in  fiivour  of  her  husband;  and  the  appointment  was  held  good, 
the  M,  jB.,  however,  relying  on  the  particular  circumstances  of  the 
case,  and  intimating  that  in  general  a  fund  could  not  be  given  i» 
the  husband — and  especially  by  trustees-* under  a  power  to  difr- 
poae  in  favour  of  a  woman's  fiunily.  If  the  woman  had  appointed 
the  whole  to  herself  as  it  was  considered  she  could  have  done,  it 
mig^ht  have  been  difficult  to  say  that  the  husband  was  inoom* 
pelent  to  take. 

[2647.1  In  CrwDy9  v.  Coleman  (f)^  under  a  direction  to  a 
sister,  made  tenant  for  life  of  a  residue,  tobequeaihit  ^^to  those  of 
^'her  (the  sister's)  own  family,"  &c., — it  was  considered  that  the 


(d)  1  Jar.  Pow.  Der.  274,  n. 

(e)  5  Ves.  169. 

(/)    9  Ves.   319;    see  Grant   ▼. 


Lynam^  4  Ruas.  292;   GMtmid  r. 
Goldmid,  I  Sw.  211,  1  WQ.  140. 
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sister's  kindred  were  meant ;  so  that  had  she  left  a  husband  he 
could  not  have  taken :  as  it  happened  there  was  only  one  next 
of  kin. 


Grandchildren.       [264a]  In  White  v.  St.  Barbe  (^),  after  a  direction  that  the 

testator's  wife  should  dispose  of  property  to  their  ^<  children, " 
followed  by  strong  discretionary  powers,  there  was  a  fturther  con- 
dition that  the  whole  must  be  given  ^^into  the  family;"  and  the 
word  ^^  family"  appears  to  have  been  considered  as  not  extending 
the  word  "  children." 


Heir* 


[2649.3  1^6  subject  was  a  good  deal  discussed  in  a  recent 
case  in  the  course  of  two  suits  (A),  where  a  man  devised  (in  words) 
leasehold^  freehold,  and  copyhold  estates — there  being,  it  seems, 
no  leaseholds — ^unto  his  mother  and  her  heirs,  for  ever,  **in  the 
'^fullest  confidence  that  after  her  decease  she  will  devise  the 
^^  property  to  my  family ;"  and  bequeathed  his  general  personal 
estate  to  her,  '^ for  her  own  benefit;"  on  account,  however,  of 
the  mother  being  living,  the  case  seems,  notwithstanding  what  is 
said  in  Sale  v.  Moore  (z),  to  have  received  as  yet  no  final  deter- 
mination. 


[2650.]  The  points  discussed  seem  to  have  been, — ^whether 
the  objects  were  pointed  out  with  sufficient  certainty,  in  order  to 
create  a  trust;  and  if  not,  whether  the  devisee  should  retain  the 
property  for  her  own  benefit,  or  whether  the  property  should 
result  to  the  heir,  &c. :  and  if  the  objects  were  pointed  out  with 
sufficient  certainty  in  default  of  an  appointment,  then,  whether 
the  devisee  had  a  right  of  selection  (2597) ;  also  whether  at  law  a 
life  interest  only  was  created,  with  a  power  over  the  reversion  or 
ulterior  interest ;  or  whether  the  devisee  took  the  whole  estate  or 
interest,  and  whether  upon  trust  or  subject  to  a  condition.  It  was 
urged  that  the  word  ^*  fBonily,"  as  ^plied  to  real  estate,  meant  the 


(^)  1  V.  &  B.  309. 

(A)  Wright  y,Atk^nt,\7  Yes,  ^6, 
1  V.  &  B.  313,  Coop.  Ill,  19  Ves. 
299,  Tum.  &  Russ.  143 ;  see  Griffith 


y.  Harriton  (1566). 

(t)  1  Sim.  537;  see  4  Russ.  297,  in 
Grant  v.  Lynam, 
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heir.     This  certainly  cannot  be  deemed  a  general  rule  prevailing     chap.  xx. 

under  all  circumstances;  and  admitting  that  the  heir  was  meant, 

of  course  the  question  occurred,  the  heir  at  what  period.     Lord 

Eldon  considered  it  evident  that  the  testator  intended  some  party 

or  parties  who  could  take  by  the  will  of  the  mother — some  one 

who  should  survive  her;  and  perhaps  it  is  to  be  inferred  from  his 

observations,  that  a  strict  settlement  (1260)  might  be  made.     As 

noticed  in  the  case,  there  may  be  a  great  difference  between  a 

direct  devise  to  a  family,  and  a  power  of  disposition  in  favour  of 

a  family.     In  some  cases  where  an  heir  takes,  it  may  be,  perhaps, 

on  the  ground  of  the  uncertainty  of  the  devise.     The  point  was 

much  agitated  whether  the  devisee  could  cut  timber ;  and  where 

the  inheritance  was  vested  in  equity  until  an  appointment  should 

be  made. 


[2650] 
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Sir  E.  Sugden         [2651.]  SiR  E.  Suffdeti  (a)  says,—"  a  power  to  charge  land 

"  with  a  particular  sum  enables  a  charge  of  that  sum  and  the  in- 
^'  terest  besides ;  for  the  intention  is  to  charge  the  estate  with  the 
^^  money,  and  tibat  of  course  carries  interest;  and  no  one  would 
"  lend  such  sum  on  such  security  if  die  law  were  otherwise," — 
citing  Lard  Kilmurry  v.  Geery  (i),  and  various  other  audiorities. 
The  position  is,  in  fiEtct,  taken  nearly  word  for  word  from  Salkdts 
note  of  the  resolution  in  the  above  case :  as  to  die  other  autho- 
rities, several  of  them  relate  to  portions,  and  present  grounds 
of  distinction  which  it  will  be  necessary  to  enter  into. 

[2652.]   We  may  take  a  view  of  die  subject  under  several 
heads,  as, — 

1. — General  powers  to  Charge  (2653). 
"2.— Powers  to  Portion  (2661). 
3— 7%tf  Rate  of  interest  (2667). 


(a)  479.  (&)  2  Salk.  538 ;  see  (2657). 

[2652] 
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I. — General  powers  to  Charge.  sec.  i. 


[2653.]  With  reference  to  a  general  power  to  charge  an  Meaning  of  a 

estate  with  a  siun  of  money,  without  any  thing  being  said  as  to  ^^^^   ^  "^* 

interest, — the  first  question  is,  what  does  the  power  mean? 

Does  it  mean  that  the  donee  of  the  power  shall  be  at  liberty  to 

make  the  sum  payable  immediately  or  at  a  particular  period,  out 

of  tbe  corpus  of  the  estate,  or  merely — ^no  particular  period  being 

fixed  (c)  for  the  payment — ^from  time  to  time,  by  perception  of 

the  rents  and  profits  (2534)  ?    If  the  former,  and  the  appoint" 

ment  should  not  lead  to  a  contrary  inference,  it  appears  perfectly 

clear  that  by  the  mere  act  of  appointment,  without  anything 

beuig  said  as  to  interest,  the  sum  will  carry  interest  from  the 

time  when  it  shall  become  payable,  on  the  common  rule  that  a 

snm  raiseable  out  of  an  estate  shall  bear  interest  from  the  time 

when  it  ought  to  be  raised  {d).    If  the  latter,  it  is  equally  clear 

that  whatever  the  terms  of  the  appointment  may  be,  interest 

cannot  be  raised. 

[26543  Formal  powers  usually  preclude  any  questions  of  this  Forms, 
kind,  since  they  expressly  authorize  interest  to  be  charged;  and 
in  addition,  commonly  empower  the  donee  to  create  a  term,  in 
order  that  the  monies  may  be  raised  by  sale,  mortgage,  &c. 

[2655.]  But  at  this  day  it  seems  that  a  general  power  to  Modem  doc- 
diarge  an  estate  with  a  sum  of  money — there  being  found  no  ^""^* 
Author  expressions  either  to  extend  or  to  confine  the  power — 
is  considered  to  authorize  the  charge  of  a  gross  sum  payable  at 
once;  which  sum,  as  before  mentioned,  when  so  charged,  will 
carry  interest,  at  least  in  equity  {e).  The  point,  however,  has 
not  always  been  considered  clear. 

(c)  See  in  Evelyn  v.  Evelyn  {2592).  I  •— '*  Portions,"  442,  D.  2;  see  upon 


(<0  See  2  P.  W.  eeS,  in  Evelyn  v. 
^i«fyii;  Orby  v.  Mohun  (2321) ;  Wal- 
Ifip  y.  Earl  of  PorUnumth^  Sug.  appx. 
680;  WmU  Y,  Sharraly  1  AtL  474; 

£efl  of  Pomfret  v.  Lord  Windsor^  2     and  see  Sargeton  t.  Sealey  (2830). 
Vcs.  8en.  487;  Vin.  «  Interest,"  467, 

[2655] 


interest  generally,  2  Fon.  £q.  423, 5th 
ed. ;  2  Rop.  Leg.  172, 2nd  ed. 

(e)  See  Stackhotue  y.  Bamston,  10 
Yes.  463;  Blake  v.  MameU  (1226); 
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Old  doctrine. 


[2656.]  Thus  in  Jenkins  v.  Keyrnis  (y ),  it  seems  to  have  been 
thought  that  a  power  to  charge  an  estate  with  a  sum  of  money— 
the  precise  words  not  being  stated — authorized  merely  the  levying 
of  a  gross  sum  by  perception  of  the  rents  (3183).  It  ekewhere 
(1224)  appears  that  the  power  was  considered  to  authorize  the 
creation  of  a  legal  estate  or  interest  Even  though  at  law  the 
estate  or  interest  might  determine  when  the  rents  should  have 
been  sufficient  to  satisfy  the  principal  sum,  it  may  not  peihapB 
follow  that  a  Court  of  equity  would  not  extend  the  charge  so  as 
to  give  interest  for  the  money. 


Power  to  bor. 
row. 


[2657.]  Of  Kilmurry  v.  Geery  (2651)  we  have  a  very  impe^ 
feet  account,  though  besides  SalkeltTs  short  note  of  the  resolu- 
tion of  the  Court,  the  case  is  cited  in  several  places  (y) ;  it  would 
seem,  however,  that  the  settiement  which  created  the  power 
contemplated  that  the  money  would  be  borrowed  at  once ;  and  in 
some  books  the  case  is  treated  as  founded  on  the  particular  cir- 
cumstances. 


Trust  term. 


[2658.]  Under  tiie  trusts  of  a  term,  generally  to  raise  a  sum 
according  to  the  appointment  of  another,  it  seems  that  by  die 
mere  appointment  of  the  sum,  interest  will  be  payable  from  the 
time  when  the  sum  ought  to  be  raised  (A).  What  that  period 
may  be,  must  of  course  depend  upon  the  nature  of  the  original 
instrument,  and  of  the  appointment.  Express  provisions  some- 
times appear  to  prevent  the  raising  of  a  sum  before  tlie  term  is 
in  possession  (i) :  the  Courts  lean  against  raising  money,  whether 
for  portions  or  other  purposes,  out  of  reversionary  tenns. 


Hfe  kc^^r  '**'       [2659.]  Where  a  power  is  vested  in  a  tenant  for  life  to  chaige 
down  interest     an  estate  with  a  sum  of  money  for  his  own  benefit,  it  is  not  un- 


(/)  Hardr.  395,  and  other  books, 
(1224). 

{g)  2  P.  W.  671,  in  Evelyn  v.  Eve- 
lyn; 9  Mod.  349,  and  2  Atk.  358,  in 
Hall  V.  Carter;  3  Atk.  713,  in  Hearle 
V.  Greenhank;  2  Ves.   sen.  486,   in  | 


Earl  of  Pomfret  v.  LMrd  Windsor. 

(h)  Orhy  V.  Mohun,  GUbert,  45, 
and  other  books,  (2321). 

(t)  Churchman  ▼.  Harvey^  Amb. 
335 ;  Brown  v.  NUhett^  1  Cox,  13. 
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common,  at  least  in  old  forms,  to  find  a  provision,  that  in  tlie  chap.  xxi. 
event  of  the  power  being  exercised  so  as  to  take  effect  by  way  of  ^^^' '' 
charge  during  his  life,  he  shall  during  his  life  keep  down  the 
interest  of  the  charge  (j) ;  but  it  seems  that  without  such  a  pro- 
vision a  tenant  for  life  is  bound  to  do  so.  Though  the  main 
object  of  such  a  power  evidently  is  to  enable  the  tenant  for  life 
to  charge  the  remainder,  still  this  applies  to  the  principal  only ; 
the  power,  in  the  absence  of  special  circumstances,  could  never, 
it  seems,  be  construed  as  a  power  to  charge  the  remainder  with 
the  capital  sum  and  an  arrear  of  interest  The  power  appears 
to  override  the  life  estate  (1419);  on  its  execution,  therefore, 
Uie  charge  precedes  the  life  estate ;  and  according  to  the  ordi- 
nary rule,  the  tenant  for  life  seems  bound  to  keep  down  the 
interest,  at  least  as  between  the  parties  intitled  under  the  limita- 
tions. Lord  Kilmurry  v.  Geery  (2657)  was  a  particular  case. 
There  may  be  cases  of  special  provision,  where  the  lender  could 
not  claim  interest  out  of  the  remainder. 

[2660.]  Here  it  may  be  noticed  that,  since  when  a  person  General  pow. 

,  ,  1*  4*         1  1  ere  of  disposi- 

nas  a  general  power  to  dispose  oi  real  or  personal  property,  a  tioa. 
deed  or  will  exercising  such  a  power  is  to  be  construed  as  an 
ordinary  deed  or  will  (1785),  it  follows,  that  the  rules  as  to 
interest  attaching  upon  an  ordinary  deed  or  will — regard  being 
had  to  the  nature  of  the  property  and  the  form  of  disposition — 
will  apply  to  appointments  under  similar  circumstances  (k). 


2. — Powers  to  Portion* 

[2661.]  Where,  as  in  Sheldon  v.  Dormer  (/),  the  power  is  to 
charg^e  with  portions  for  children,  the  object  may  shew  the 
intention  that  interest  is  to  be  payable ;  in  some  cases  of  por- 
tions for  children  (m),  however,  the  meaning  may  be  that  a 


(J)  See  Bradbury  v.  Hvnter  (2714).  (/)  (3033) ;  and  see  Green  y.  Bel- 

(A)  See  Heoarle  t.  Greenbank  (582) ;      cAtar,  1  Atk.  605. 
Waiiap   V.  Earl  of  PorUmouth^  Sug.  (m)  See  Evelyn  v.  Evelyn  (2532). 

appx.  eOO. 
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CHAP.  XXI.     principal  sum  only  shall  from  time  to  time  be  raised  out  of  the 
SEC.  1.        annual  rents. 


As  to  maiDte-  [2662.]  In  Beale  v.  Beale  {n)j  under  a  power  vested  by  a 
absence  of  any  Settlement  in  a  tenant  for  life,  to  charge  portions  in  &your  of 
direction.  younger  children, — he  by  will  charged  them  for  the  benefit  of 

two  daughters,  payable  at  twenty-one — or  according  to  other 
reports,  eighteen — or  marriage ;  and  Lord  Harcourt  decreed  that 
the  daughters  were  intitled  to  interest,  for  maintenance,  in  the 
mean  while, — for  part  of  the  time  at  three  per  cenLy  and  after- 
wards at  four  per  cent. ;  but  on  a  rehearing,  the  decree  was  yaried 
by  Lord  Cowper^  interest — ^though  at  six  per  cent. — being  allowed 
only  from  the  time  when  the  portions  should  be  payable.  It 
does  not  appear  whether  the  children  had  any  other  provisioD. 
Here  it  is  observable  that  no  interest  or  maintenance  money  im 
actually  appointed  by  the  donee. 

[2663.]  There  may  be,  it  seems,  cases,  where,  under  the  com- 
mon rule  (o),  maintenance  or  interest  will  be  allowed,  though  the 
appointment  makes  no  provision  for  it,  and  though  the  portions 
are  not  vested. 

Express  charge.      [2664.]  The  point  whether  interest  or  maintenance  could  be 

charged,  was  a  good  deal  discussed  in  Boycot  v.  Cotton  {p) ;  and 
it  was  held  that  there  it  could.  In  that  case,  indeed,  the  power 
was  unlimited  over  such  part  of  the  estate  as  should  not  exceed 
^^500Z.  a  year;"  and  the  donee  appears  not  to  have  charged  to 
the  full  extent,  viewing  the  sums  as  principal  only.  The  donee 
charged  five  per  cent. ;  the  particular  rate  does  not  appear  to  have 
been  the  subject  of  dispute  (q).  One  point  was,  whether  the 
'  interest  was  to  be  paid  annually,  or  merely  as  an  addition  to  the 
capital  sum,  when  the  portions  should  become  payable ;  it  was 
held  that  the  interest  ought  to  be  paid  annually.     The  portions 


(n)  1  p.  W.  244,  Pr.  iu  Ch.  405, 
Gilb.  93 ;  see  in  Warr  v.  Warr  (227) ; 
Boycot  V.  Cotton^  \  Atk.  652 ;  Cheen 
V.  Belckier,  sup, ;  see  also  Evelyn  v. 
Evelyn^  tup. 


(o)  See  2  Fon.  £q.  bih  ed.  435;  2 
Rop.  Leg.  2Dd  ed.  182. 
(p)  1  Atk.  552. 
\q)  See  Lewis  v.  Freke  (2^70). 
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seem  to  have  been  made  to  vest  in  the  sons  at  twenty-one,  and     chap,  xxl 
in  the  daughters  at  twenty -one,  or  marriage.  ^^^-  '• 


[2665.]  In  Conway  v.  Conway  (1301),  where  no  ages  were  Nothing  said. 
fixed  for  the  vesting  of  the  portions,  but  the  donee  was  held  to 
Lave  directed  them  to  be  raised  immediately,  interest  seems  to 
have  been  given  from  the  donee's  decease ;  and  that  out  of  a 
remainder  expectant  on  the  life  of  his  surviving  wife.  The 
children  appear  to  have  been  very  young  at  the  donee's  death ; 
but  the  sons  all  attained  twenty-one,  and  the  daughters  attained 
that  age  or  married.  In  this  case,  as  in  that  of  ordinary  mar- 
riage settlements,  the  sum  was  rabeable,  even  without  an  appoint- 
ment, under  the  trusts  of  a  term,  the  dispositions  of  it  varying 
according  to  the  execution  or  non-execution  of  the  power. 
Much  in  all  cases  must  depend  upon  the  expressions  of  the 
settlement  (r). 

[2666.]  With  regard  to  maintenance  or  interest  in  respect  of  Powers  to  ap. 
suns  limited  under  powers  to  appoint  hmd  among  children,  a 
reference  may  be  made  to  Jtoberts  v.  Dixall  (1280),  and  Wallop 
V.  tl^e  Earl  of  Portsmouth  («). 


3. — The  Rate  of  Interest 

[2667.]  As  to  the  rate  of  interest,  the  Courts  appear  to  differ.  Courts  vary, 
at  least  in  certain  cases ;  some  giving  legal  interest  and  others 
less,  and  having  various  rules,  according  to  the  subject  matter, 
the  objects,  and  the  circumstances  (t). 

[2668.]  The  usual  rate  of  the  Court  of  Chancery  became  in  Chancery, 
Lord  Hardwick^s  time  four  per  cent.,  as  is  fully  explained  in 
Lewis  V.  JPreAe  (w). 


(r)  See  Hume  ▼.  RundeUy  6  Mad. 
331, 2  S.  &  S.  174 ;  Winter  v.  Bold, 
1  S.  &  S.  607. 

(s)  Sag.  appx.  680. 

(0  See  Sug.  Vend.  6th  ed.  489. 


(m)  Inf,;  see  Wallop  v.  Earl  of 
PorUmouthy  aup.;  Willis  y.  Shorraly 
1  Atk.  474 ;  Sargeson  ▼.  Sealy  (2830) ; 
see  2  Fonb.  £q.  5th  ed.  441,  n.;  2 
Rop.Leg.  2nded.  214. 


F  F  2 
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Forms. 


[2669.]  Instead  of  leaving  the  matter  to  inference,  it  seems 
prudent  in  instruments  not  only  to  mention  that  interest  may  be 
charged  or  shall  be  payable,  but  also  to  specify  the  rate. 


As  to  option  to 
fix  rate. 


[2670.]  The  question  of  the  rate  of  interest  payable  was  a 
good  deal  discussed  in  Lewis  v.  Frehe  (v),  which  arose  under  the 
trusts  of  a  term  to  raise  (w)  "  a  sum  not  exceeding  40002.,  for 
'^the  daughters  and  younger  sons"  of  a  tenant  for  life,  ^'in 
^^such  proportions,  manner,  and  form,"  either  in  his  life  or  after- 
wards, as  he  should  by  deed  or  will  direct;  it  being  declared  that 
for  want  of  such  direction,  ^^  then  only  dOOOZ.  should  be  raised 
^^ equally  between  them;"  nothing,  it  seems,  being  said  about 
interest  or  maintenance.  The  point  was,  whether  the  donee,  who 
had  made  an  appointment  by  deed,  could  direct  five  per  cent  to 
be  raised  for  maintenance  until  the  portions  should  become 
vested,  and  afterwards  until  paid;  and  Lord  Loughborough  held 
at  first  that  he  could  not,  considering  the  donee  to  have  had 
merely  the  option  to  say  which  of  two  sums  should  be  ndsed,  and 
that  the  Court  would  fix  the  interest ;  but  ultimately  he  decreed 
that  the  direction  was  fully  authorized.  It  may  be  thought  that 
there  was  some  difficulty  in  the  way  of  this  decision ;  but  the 
case  seems  to  have  been  cited  in  SitweU  v.  Bernard  (x)  and  Bm 
V.  Pogson  (y)  without  disapprobation.  Lord  Loughborough  went 
very  much  on  Boy  cot  v.  Cotton  (2664),  though  that  case  presents 
some  points  of  distinction.  If  the  principal  case  be  not  founded 
particularly  on  the  circumstance  of  the  sum  being  for  portions, 
it  seems  to  go  in  efiiect  to  this  extent, — that  though  under  a 
trust  to  raise  a  sum  to  be  paid  to  another,  the  Court  will  allow 
only  four  per  cent.y  still  if  the  trust  be  to  raise  that  sum  and 
to  pay  it  as,  or  at  least  ^^  in  such  manner  and  form  as,"  another 
shall  appoint,  the  donee  may  direct  five  per  cent,  to  be  paid. 

[2671.]  Much  must  depend  in  all  these  cases   upon  what 
appears  in  the  instruments. 


(«)  2  Ves.  ju.  607. 
(w)  See  Freke  v.  Lord  Barrington^ 
3  B.  C.  C.  276. 


(x)  6  Ves.  644. 

{y)  2  Mad.  Rep.  457. 
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[2672.]  We  may  first  make  some  general  remarks  upon  the 
subject  of  fraud ;  and  then  enter  into  the  authorities  imder  dis- 
tinct heads : — 

1. — General  remarks  (2673). 

2. — Bargains  toith  reference  to  powers  to  appoint  to  Children^ 
Sfc.  (2684). 

3. — Appointments  proceeding  from  Resentment  (2700). 

A.—PoiDers  of  Sale  (2705). 

5. — Miscellaneous  cases  and  observations^  including  Leasing 
powers  (2709, 


1. — General  remarks* 

[2673*]  The  subject  we  now  enter  upon,  namely,  that  of  cor-  Law— equity. 
nipt  or  fraudulent  executions  of  powers,  is  one  apparently  of  no 
little  difficulty ;  the  difficulty  seems  to  be  in  ascertaining  what 
are  to  be  deemed  fraudulent  appointments  in  a  Court  of  law,  and 
what  merely  in  a  Court  of  equity.  Even  in  assurances  not  relat- 
ing to  powers,  but  involving  simply  the  interests  of  parties,  the 
question  of  legal  and  equitable  fraud  may  be  thought  to  be 
involved  in  considerable  obscurity.     A  Court  of  equity  is  more 
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commonly  resorted  to,  as  being  armed  with  greater  powers  for 
the  discovery  of  fraud,  and,  in  many  cases,  for  obviating  its  con- 
sequences ;  but  it  must  not  be  thence  inferred  that  a  Court  of 
law  has  no  jurisdiction.  As  observed  by  Sir  JB.  Sugden  (a)  with 
reference  to  powers,  and  the  same  obseiTation  applies  to  other 
cases,  "  it  were  difficult  to  draw  the  precise  line  between  the 
"jurisdiction  of  law  and  equity  on  this  head." 


Public  policy. 


Duress>  &c. 


Other  cases. 


Trusts. 


[2674.]  It  may  be  considered  as  quite  clear,  that  where  a  con- 
veyance can  be  avoided  at  law  on  grounds  of  public  policy,  as 
executed  for  the  encouragement  of  crime,  &c.,  an  appointment 
would,  in  a  like  case,  be  equally  subject  to  avoidance;  and  this 
appears  to  be  Sir  £.  SugderCs  opinion  (J).  Appointments  too 
may  be  void  at  law  for  duress,  &c.  (c).  It  cannot  be  necessary  to 
enter  particularly  into  these  points,  which  can  have  little  if  &ny 
thing  in  them  peculiar  to  powers.  In  many  such  cases  the  instru- 
ment may  appear  to  be  perfectly  correct,  the  consideration  being 
perhaps  a  feigned  one ;  but  notwithstanding  this,  a  Court  of  law, 
on  due  proof  of  the  intention,  nullifies  the  transaction. 

[2675.]  There  are  other  cases,  however,  of  bargains  with 
wives,  or  intended  wives,  children,  purchasers,  &c.,  which  it 
may  perhaps  be  more  difficult  for  a  Court  of  law  to  reach. 

[2676.]  That  Courts  of  law  cannot,  in  this  view,  take  notice  of 
proper  trusts,  seems  understood  to  be  clear.  Thus  if  a  party 
holding  an  estate  in  trust  for  his  children,  without  any  authority 
to  sell  it,  were  to  make  a  conveyance  of  it  to  a  purchaser,  in 
which  conveyance  it  should  be  stated  that  he  intended  to  violate 
the  trust  by  disposing  of  the  purchase  money  in  fiivour  of  his 
wife,  or  one  of  his  children,  or  even  of  himself, — the  conveyance 
would,  according  to  the  prevailing  notions,  be  perfectly  good  at 
law,  on  this  simple  ground, — that  at  law  a  trustee  is  the  owner  of 
the  estate,  and  that  a  Court  of  law  cannot,  in  this  view,  regard 
the  original  trust 


(a)  403. 


(6)  400;  see  (2710). 


(c)  Sug.  401. 
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[2677.]  But  it  does  not  seem  to  follow  from  this,  that  if  an    chap.  xxi. 
estate  be  vested  at  law  in  a  man's  children,  and  powers  be  re-       ^^^'  "* 


served  or  limited  to  him  to  jointure  a  wife,  or  vary  the  shares  Powem  to  join- 
of  his  children,  or  to  exclude  all  of  them  except  one, — ^and  he 
execute  these  powers,  stating  in  the  instrument  of  appointment 
that  it  is  the  understanding  of  the  nominal  appointees  and  him- 
self, that  he  himself  or  others,  contrary  to  the  evident  intention 
of  the  powers,  shall  have  the  benefit  of  the  appointments, — ^the 
a{^intments  would  be  good  at  law. 

[2678.]  In  the  one  case  the  trustee  is  at  law  the  absolute 

m 

owner  of  the  estate,  and  consequently  may  do  what  he  will  with 
it:  in  the  other  the  donee  is  vested  with  certain  powers,  to  be 
executed  for  particular  purposes;  nominally  he  executes  the 
powers  for  those  purposes;  but  in  name  only,  his  corrupt  or 
improper  purpose  clearly  appearing ;  and  the  question  is,  whether 
he  can  do  that  indirectly  which  he  cannot  do  directly;  that  is, 
whether  he  can  appoint  for  the  benefit  of  himself  or  of  others, 
contrary  to  the  meaning  of  the  limitations. 

[2679.]  We  may  suppose  another  case, — that  of  a  power  of  Power  of  sale. 
sale  vested  in  certain  persons  for  the  benefit  of  others,  the  power 
of  sale  being  either  with  an  express  condition  that  the  money  shall 
be  paid  to  the  donees  (2457),  or  without  such  an  express  con- 
dition, and  being  accompanied  by  a  declaration,  that  their  receipts  . 
shall  be  sufficient  discharges: — the  trustees  make  an  appointment 
by  way  of  sale,  in  consideration  of  a  sum  of  money  expressed  to 
be,  and  in  a  sense,  paid  to  them,  and  for  which  they  give  a  receipt, 
— the  deed  of  appointment  at  the  same  time  stating  the  intention 
that  the  professed  purchaser  shall  not  pay  any  thing  for  the  estate, 
and  that  the  purchase  money  shall  accordingly  be  forthwith 
returned,  so  that  he  may  have  the  estate  as  a  pure  gift  from  the 
donees, — or  to  put  the  case  in  another  shape,  that  he  shall  hold 
the  estate  for  the  proper  use  of  the  donees,  as  their  own  individual 
property.  Could  such  a  transaction  stand  in  a*  Court  of  law  ? 
It  would  seem  difficult  to  answer  the  question  in  the  affirmative, 
even  in  the  case  of  a  power  of  sale  not  containing  the  express 
condition  above  referred  to  as  to  the  payment  of  the  money. 
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Extrinsic  evi- 
dence. 


[2680.]  These  it  may  be  said  are  extreme  cases;  and  the 
improper  motives  appear  upon  the  face  of  the  instrtunent  of 
appointment  They  may  be  extreme  cases ;  but  the  cases  have 
no  doubt  happened,  except  in  the  particular  of  the  instrument 
disclosing  the  real  nature  of  the  transaction ;  this,  of  course,  is 
very  unlikely  to  occur.  At  the  same  time,  admitting  the  instru- 
ment to  be  bad,  if  the  facts  appear  on  it,  it  would  seem  very  diffi- 
cult to  support  an  instrument  founded  on  facts  precisely  the  same, 
though  to  be  ascertained  by  extrinsic  evidence.  Where  instru- 
ments are  avoided  on  the  grounds  of  public  policy,  the  real  con- 
sideration rarely  appears ;  but  notwithstanding  this,  a  Court  of 
law  avoids  them,  though  innocent  purchasers  may  thereby  suffer. 
And  in  the  case  of  a  breach  of  a  proper  trust,  it  seems  to  be 
immaterial  in  a  Ck>urt  of  law  whether  the  breach  be  disclosed  on 
the  instrument  or  not ;  it  can  grant  no  relief  in  either  case. 


Legal  and  eqiii« 
table  trusts. 


[2681.]  The  only  way  to  support  in  a  Court  of  law  these 
improper  executions  of  powers,  seems  to  be  to  say  that  they 
involve  in  them  merely  a  breach  of  an  equitable  trust,  or,  in  other 
words,  a  trust  cognizable  only  in  a  Court  of  equity.  Much  how- 
ever may  be  urged  against  this.  Donees  of  some  such  powers 
at  least  are  considered  as  the  attomies,  ministers,  or  servants  of 
others  {d) ;  Lord  Coke  (e)  evidently  views  them  as  clothed  with  a 
leffol  trust;  and  on  this  ground,  perhaps,  it  is  (3116),  that  donees 
of  certain  powers  cannot  extinguish  them.  The  cases  may  be 
likened  perhaps  to  those  of  conmaissioners  of  bankrupt,  commis- 
sioners of  the  Land  Tax  Acts,  or  any  other  public  commissioners, 
or  attornies  acting  under  letters  of  attorney ;  whose  acts,  though 
nominally  correct,  it  would  seem  extremely  difficult  to  support  at 
law,  if  it  should  be  proved  that  the  authorities  were  improperly 
exercised. 


[2682.]  In  regard  to  the  argument  in  Wilson  v.  SetDen{f)y  it 
seems  not  improbable  that  there  is  some  mistake  in  the  report, 


(rf)  See  Cmnhess  case,  9  Co.  7b^» 
\c)  Co.  Litt.  112^  see  181*»;  see  in 
Combes* t  case,  sup. ;  see  Bull,  note  1 


(I.)  to  Co.  Litt.  342"». 

(/)  1  W.  Blac.  619,  620 ;  see  Sag. 
40().  n. 
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as  to  the  mode  of  reference  to  Ijoou  v.  Page.  With  respect  to  chap.  xxi. 
the  case  of  illusory  appointments,  wbich  is  referred  to  by  Sir  sec.  ii. 
E.  Svgden  (y),  upon  the  question  under  consideration,  it  certainly 
appears  to  be  usually  considered  (1115)  (1124)  that  a  Court  of 
law  cannot  enter  into  the  subject ;  there  is  here,  however,  per- 
haps commonly  an  absence  of  corrupt  motive ;  and  the  point  has 
generally  been  taken  for  granted. 

[2683.]  Without  entering  further  into  the  point  of  the  legal 
and  equitable  jurisdiction,  we  may  now  state  the  cases  actually 
decided;  they  appear  to  have  been  all  before  Courts  of  equity; 
and  excluding  those  on  jointuring  powers,  which  are  else- 
where  (A)  considered,  they  have  generally  arisen  on  powers  to 
appoint  to  children. 


2. — Bargains  unth  reference  to  powers  to  appoint  to 

Children,  Sfc, 

[2684]  That  under  an  ordinary  power  to  appoint  to  children 
or  other  objects,  an  appointment  with  a  stipulation  in  favour  of 
the  donee,  or  of  a  stranger,  is  bad  in  equity,  at  least  to  a  certain 
extent,  is  very  clear  (i).  In  Aleyn  v.  Belchier  (j),  though  it  was 
admitted  that  a  fraudulent  execution  of  a  power  in  favour  of 
children  was  bad  against  other  children,  yet  it  was  argued  that  it 
was  not  so  against  a  remainder  man  (2710). 

[2685.]  The  general  subject  has  been  a  good  deal  discussed  in 
modem  times. 

C2686.]  In  M^Queenv,  Farquhar  {k)  the  facts  were  these : — In  M'Queenv. 
the  year  1771,  an  estate  stood  settled  upon  a  husband  and  wife 


0?)  404. 

W  (2021);  866(2008). 

(t)  See  Pawlet  v.  Paulet^  1  Serj. 
Wfls.  224 ;  Duke  of  Marlbro'  v.  Lord 
Godoiphinj  2  Ves,  sen.  71 ;  Lane  v. 


Page  (2023) ;  Aleyn  v.  Belchier  (2024) ; 
Boule  V.  Bp,  of  Peterbro\  1  Ves.  ju. 
299 ;  Tucker  v.  Sanger^  M*Cle.  430. 

(i)  Sup. 

(h)  11  Ves.  467. 

[2686] 
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^^^-  "•  in  favour  of  any  of  the  children ;  and  in  default  of  an  appoint- 
ment, the  estate  was  to  go  to  all  the  children,  &c. — The  husband 
appointed  to  the  eldest  son ;  and  the  husband  and  wife,  and  son, 
thereupon  concurred  in  a  conveyance  to  a  purchaser,  the  money 
being  expressed  to  be  paid  to  the  three. — After  an  interval  of 
thirty  years,  a  purchaser  objected  to  take  the  title,  he  havbg 
notice  that  the  father  had,  in  the  first  instance,  agreed  to  sell  the 
estate,  and  that  the  appointment  had  been  suggested  by  a  con- 
veyancer of  that  day,  as  a  mode  of  effecting  the  sale,  though  in 
fact  the  conveyance  took  no  notice  of  the  father's  particular  con- 
tract— The  matter  was  very  fully  entered  into  by  Liord  Elden; 
and  he  ultimately  decided  that  the  objection  was  untenable,  there 
being  no  evidence  to  shew  either  that  the  son  did  not  actually 
receive  his  proportion  of  the  purchase  money,  or  that  there  was 
any  thing  improper  in  the  transaction. 

Notice.  [2687.]  From  Lord  Eldon's  general  reasoning,  as  to  whether 

the  first  purchaser,  had  notice  of  the  facts,  and  as  to  the  intended 
purchaser  having  the  benefit  of  the  first  purchaser's  want  of 
notice,  &c  (/),  the  Chancellor  seems  rather  to  have  viewed  the 
matter  as  a  mere  question  of  equity,  and  to  have  considered  that 
at  all  events  the  appointment  could  not  be  avoided  at  law;  hot 
from  other  parts  of  the  judgment,  this  does  not  seem  perfectly 
clear.  If,  in  such  a  case,  the  appointment  could  be  avoided  at 
law,  provided  a  corrupt  agreement  should  be  shewn,  it  may  not 
follow,  and  particularly  after  such  a  lapse  of  time,  that  a  pu^ 
chaser  would  be  allowed  to  reject  the  title,  unless  he  could  prove 
that  the  agreement  was  corrupt  Sir  E.  Suffden  treats  such  a 
case  as  one  of  equitable  fraud  only.  As  observed  by  Sir  E-  Suff- 
deny  transactions  similar  to  what  occurred  in  McQueen  v.  Far- 
quhar  take  place  daily,  without  objections  being  made.  It  does 
not  appear  that  the  father  actually  stipulated  that  his  son  should 
join  in  the  sale  to  relieve  him  from  the  consequences  of  the 
contract  (m). 


(0  See  Sug.  Vend.  6th  ed  709.  (m)  See  1 1  Ves.  471 ,  479. 
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[268d.]  In  many  or  perhaps  in  most  of  the  cases  arising  under    chap.  xxi. 
powers  of  appointment  in  favour  of  children,  the  appointee  has,        ^^^'  "' 
in  default  of  an  execution  of  the  power,  an  interest;  in  some  Interest  in  de- 
cases  in  de&ult  of  an  appointment,  he  may  take  the  whole  of  the  poiotmenu 
property ;  in  others  a  share.     His  interest  is  of  course  alienable 
by  him,  and  subject  to  any  gift  or  disposition ;  though  since  it 
may,  either  wholly  or  partially,  be  devested  by  an  appointment, 
it  is  in  itself,  during  the  existence  of  the  power,  of  little  value. 

[2689.]  Thus  in  Palmer  v.  Wheeler  («),  an  estate  was  vested 
in  a  father  for  life,  with  a  power  of  appointment  in  favour  of  any 
of  his  sons,  and  with  a  limitation  in  default  of  an  appointment  to 
the  eldegt  son*  An  appointment  was  made  to  the  eldest  son,  who 
bad  just  attained  his  majority,  in  consideration  of  his  joining  his 
bther  as  surety  in  a  mortgage  of  the  estate,  and  in  bonds  and 
judgments.  Sea ;  in  addition,  subject  to  the  mortgage,  the  estate 
was  limited  in  strict  settlement,  the  son  being  reduced  to  a  tenant 
for  life.  Tte  mortgagees  had  express  notice  of  the  circum- 
stances ;  indeed  one  of  the  mortgagees  seems  to  have  acted  as 
attorney  for  all  parties.  The  mortgage  was  set  aside  on  the 
application  of  the  heir  of  the  son. 

[2690.3  I^  must  have  been  observed  that  there  was  a  pecu- 
liarity in  the  case  in  this, — that  the  other  children  were  not 
affected — ^that  the  consequence  of  setting  aside  the  appointment 
was  to  vest  the  estate  in  the  appointee  in  another  character. 
However,  were  not  appointments  set  aside  in  such  cases,  it  is 
obvious  that  a  very  ill  use  might  be  made  of  the  powers ;  indeed 
it  would  appear  that  if  the  eldest  son  had  refused  to  concur,  an  ap- 
pointment would  have  been  made  to  the  second  son.  It  does  not 
clearly  appear  whether  the  bonds  and  judgments  were  avoided ; 
bnt  it  is  presumed  that  they  were.  Had  there  been  no  power  in 
the  case,  it  would  seem  that  a  Court  would  have  at  least  looked 
with  great  jealousy  on  the  transactions,  as  founded  on  an  abuse, 
and  that  with  the  privity  of  the  mortgagees,  of  parental  autho- 


(n)  2  Ball  &  B.  18 ;  see  Farmer  v.  Martin^  2  Simons,  502. 
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rity.  The  pomt  which  inmiediately  affected  the  heir  of  the  son 
was  with  reference  to  the  securities ;  as  to  the  resettlement  it 
was  a  matter  of  comparative  indifference  to  him :  had  the  grand- 
fiaither  died  solvent,  his  (the  grand&ther's)  ulterior  reversionary 
interest  under  the  settlement,  if  established,  would  have  been  the 
only  benefit  derived  by  him  from  the  transaction. 


Suretyship, 


[2691.]  In  a  subsequent  case  (o),  where  a  &ther  was  tenant 
for  life,  with  an  exclusive  power  of  appointment  in  &vour  of  his 
children,  and  with  a  limitation  in  de&ult  of  an  appointment  to 
his  children  in  fee, — there  were  two  daughters;  and  they,  with- 
out an  exercise  of  the  power,  concurred  in  a  mortgage  as  surety 
for  their  fieither;  the  mortgage  was  supported,  the  mortgagee  not 
being  privy  to  any  undue  influence ;  indeed  there  was  no  proof 
of  any.  A  subsequent  agreement  between  the  father  and  his 
daughters  for  the  sale  of  the  estate,  and  the  division  of  the 
money,  was,  on  the  particular  circumstances,  not  supported. 

[2692.]  Where,  as  in  these  cases,  the  objects  of  the  power 
become  merely  sureties  for  the  donee,  the  advantage  gained  by 
the  donee  is  not  of  so  direct  a  nature  as  in  some  other  cases ;  the 
transactions,  however,  may  still  be  very  objectionable. 

[2693.]  In  Noel  v.  Henley  (/>),  under  a  power  not  authorizing 
an  exclusive  appointment,  it  was  alleged  that  an  appointment  had 
been  made  to  a  child,  as  a  fund  to  be  applied  in  redeeming  an 
annuity  granted  by  the  donee,  the  father;  and  that  on  the  child's 
refusal  to  concur,  an  appointment  was  made  of  the  remaiMg 
funds  to  the  other  children ;  the  result  does  not  appear. 


][i!)?d?ncr^*'^        [2694.]  Lord  Hardwicke  (q)  hud  it  down,  that  on  a  fraudulent 

appointment  to  a  child,  the  fraudulent  part  only  should  be  consi- 
dered void, — that  is,  as  it  seems,  the  part  not  intended  for  the 
benefit  of  the  child. 


(o)  Rhodes  V.  Cooky  2  S.  ^  S.  488. 
Ip)  M*Clel.  &  Yon.  302. 


(q)  See  Lane  v.  Page^  Amb.  233. 
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[2695.]  In  Davbeny  v.  Cockbum  (r),   the  question  was  very     chap.  xxi. 
fully  entered  into  by  Sir  W.  Grant;  and  he  held  that  the  appoint-       ^^^'  "• 
ment  was  altogether  void  under  the  circumstances  of  that  case, 
the  corrupt  agreement  having  been  the  whole  consideration  of 
the  appointment.     The  £Gu;ts  were  these : — A  sum  of  5000Z.  was 
settled,  subject  to  a  life  interest  in  the  settlor,  on  all  or  such  of 
his  children  as  he  should  appoint,  and  in  de&ult  of  an  appoint- 
ment, on  the  eldest  son. — The  father  made  a  voluntary  appoint- 
ment of  the  whole,  to  a  daughter, — on  a  secret  agreement  that 
the  daughter  should  dispose  of  part  thereof  in  &vour  of  a 
stranger  (5),  the  father's  mistress  it  seems,  and  pay  to  the  father 
part  of  the  money  borrowed  on  the  remainder  of  the  fund. — The 
daughter  first  mortgaged  the  whole;  and  then  sold  a  part  to  the 
mortgagee. — The  mortgagee  and  vendee  had  no  notice  of  the 
fnxiA ;  but  on  the  conunon  principle  that  purchasers  of  equitable  Purchasers  of 
interests  take  subject  to  all  equities  (a),  his  interest  fell  with  the 
appointment.     The  legal  interest  happened  to  be  in  the  de- 
fendant, the  eldest  son,  as  surviving  trustee. 

[2696.]  It  would  be  going  too  far  to  say,  that  a  donee  is,  from  Gift  when  good, 
the  mere  circumstance  of  being  invested  with  a  power,  precluded 
from  receiving  any  gift  from  the  objects ;  every  such  gift  would, 
however,  be  viewed  with  great  jealousy. 

[2697.]  The  point  was  discussed  in  Davis  v.  UphiU  (5),  with  Saw  waste, 
reference  to  a  tenant  for  life,  subject  to  impeachment  for  waste, 
having  been  relieved  from  this  disability ;  but  the  case  involved 
a  mixed  question  as  to  the  execution  of  a  power,  and  the  concur- 
rence in  a  recovery,  and  of  family  arrangement  generally;  and  it  Family  aminge- 
does  not  appear  what  the  final  decision  was. 

[2698.]  In  a  case  in  Ambler  (c),  the  father  gave  up  a  life 
interest  in  part  of  an  estate,  and  received  a  consideration,  and 


(r)  1  Mer.  626.  ,       {b)  1  Swans.  129 ;  see  (1553)  (2691) 

(1)  See  Farmer  y.  Martin,  2  Sim.      (3129). 


502. 
(a)  Sug.  Vend.  6tli  ed.  700. 


(c)  Langstone  v.  Blackmore,  Amb. 
290. 

[2698] 
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there  was  a  general  family  arrangement ;  the  Comt  said  that  the 
matter  was  not  to  be  weighed  in  nice  scales  ;  this  doctrine,  how- 
ever, must,  it  seems,  be  acted  on  with  caution. 


Conversion  into 
money. 


[2699.]  In  a  case  before  Mr.  Filmer  and  Mr.  BooOi  ((f),  an 
undivided  moiety  of  an  estate  stood  settled  upon  a  woman  for 
life,  with  remainder  to  such  of  her  children  by  her  deceased  hus- 
band as  she  should  appoint,  and  in  de&ult  of  an  i^pointment  to 
all  the  children,  &c. ;  and  those  gentlemen  appear  to  have  a{>* 
proved  of  an  exclusive  appointment  to  one  child,  with  a  view 
simply  to  effect  a  sale, — the  monies  being  to  be  held,  not  merely 
for  the  wife  for  life,  and  then  for  the  particular  appointee,  but 
upon  the  old  or  corresponding  trusts,  and  to  be  invested  in  the 
names  of  trustees  in  the  funds  accordingly.  Such  a  transaction 
might  perhaps  give  rise  to  various  questions. 


Improper  mar- 
riage. 


3. — Appointments  proceeding  from  Resentment, 

[2700.]  Lord  Redesdale^  in  Vane  v.  Lord  Dungannon  («),  ob- 
served : — ^^  As  to  the  circumstances  of  anger  and  resentment, 
^^  under  which  it  is  alleged  that  these  appointments  were  made, 
<^  I  do  not  think  it  safe  to  advert  to  them ;  there  would  be  no 
"  end  of  such  objections  if  they  were  to  be  admitted  as  grounds 
^^  for  questioning  appointments;  in  almost  all  these  cases  where 
^^  there  has  been  an  inequality  in  the  appointment,  something 
"  of  that  kind  has  existed."  Perhaps,  however,  we  should  be 
cautious  in  adopting  this  doctrine,  at  least  to  its  full  extent 
Much  has  not  been  found  in  the  books  on  the  subject 

[2701.]  In  Supple  v.  Lowson  {/),  where  the  power  was  an 
exclusive  one,  and  to  be  exercised  among  relations,  it  was  alleged 
that  the  donee  had  feelings  of  resentment  against  a  niece,  one  of 


(rf)  1  Ca.  &  Op.  34. 

(e)  2  S.  &  L.  130. 

(/)  Amb.  729;  see  Oldincorlh  y. 


Juxon  (1201);  Craker  v.  ParrM 
(1128);  Tucker  v.  Sanger,  M'Clel. 
424. 

[2701] 
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liie  objects,   on  aoconnt   of   her  improper  marriage ;   but  no     chap.  xxi. 
decision  upon  the  point  appears.  ^^^'  "• 


[2702.]  In  regard  to  an  exdusive  power,  Sir  JB,  Sugdm  {a)  Exclusive 

powers. 

observes,  that  ^^  equity  can  grant  no  relief  aj^ainst  the  band  fiie 
"exercise  of  it  in  favour  of  some  of  the  objects  excluding 
"  the  others"  (A) :  when  an  appointment  proceeds  from  feelings 
of  resentment,  without  sufficient  cause,  it  may  be  urged  that  the 
exercise  can  scarcely  be  deemed  himA  fiie. 

[2703,]  Where  the  consent  of  a  trustee  was  required,  and  it  Trustee  im- 

,  posed  upon. 

appeared  that  the  trustee  had  been  imposed  upon  with  reference 
to  the  eldest  son's  conduct,  a  voluntary  appointment  to  the 
youngest  son  was  set  aside  on  a  bill  filed  by  the  eldest  son, 
though  it  did  not  appear  that  the  youngest  son  had  been  privy 
to  the  fraud  (£) :  it  seems  not  to  have  been  proved  that  the  father 
took  any  benefit ;  there  was  an  allegation  that  he  had  made  a 
bargain  with  the  youngest  son  (j). 

[2704]  In  Palmer  v.  Wheeler  (A),  though  it  was  admitted  to  Kindbehaviour. 
be  fraudulent  (2689)  for  an  appointment  to  proceed  under  an 
agreement  on  the  part  of  a  child  to  pay  his  father's  debts,  still  it 
was  laid  down  that  kind  behaviour  from  a  child  to  his  parent  was 
a  &ir  principle  for  an  appointment  to  be  founded  upon. 


4. — Powers  of  Sale, 

[2705.]  In  other  parts  of  this  work  (/),  observations  incident- 
ally appear  with  reference  to  fraudulent  or  improper  executions 
of  powers  of  sale ;  we  may  here  notice  more  particularly  two 
or  three  cases. 


(^)406. 

(A)  See  Tk4»niu  v.  Thonuuy  2  Veni. 
513;  Lister  v.  Robinson  (1051); 
Atutin  y.  Austin  (1064). 

(t)  Seroggs  r.  Seroggs^  Amb.  272, 
Sag.  appx.  711. 


(j)  See  Tucker  v.  Sanger^  WC\t\, 
424. 

(k)  2  Ball  &  B.  29. 

(I)  (2421)  (2433)  (2441)  (2449) 
(2457)  (2463),  &c.  &c. 

[2705] 
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Notice. 


[2706.]  Doe  v.  Martin  (2462),  which  arose  on  a  power  of  sale 
in  a  marriage  settlement,  was  a  case  of  rank  fraud,  the  purchase 
money  having  been  in  effect  paid  to  the  husband,  who  was 
tenant  for  life;  and  the  judges  in  general  seem  to  have  laid 
down  that Jhe  fraud  was  sufficient  to  invalidate  the  execution  of 
the  power ;  however,  as  elsewhere  is  stated,  the  express  condi- 
tions of  the  power  were  not  complied  witL  The  question  in  tiie 
above  case  was  agitated  with  the  original  purchaser,  or  at  least 
with  persons  claiming  voluntarily  from  him;  and  in  hd  the 
original  purchaser  by  his  agent  was  a  party  to  the  fraud ;  but  if  the 
sale  was  void  at  law  for  fraud,  without  reference  to  the  non-oom- 
pliance  with  the  express  conditions,  it  seems  that  a  vendee  of  the 
original  purchaser  would  have  been  equally  affected,  although 
the  vendee  should  have  had  no  notice  of  the  fraud. 


Timber. 


[2707.]  In  a  recent  case  {m)  under  powers  of  sale  and  ex- 
change, a  sale  was  made,  the  tenant  for  life  conveying  the  timber 
and  receiving  the  value  of  it,  and  the  trustees  appointing  the  hmd 
exclusive  of  the  timber,  and  receiving  the  rest  of  the  purchase 
money;  and  the  sale  was  declared  to  be  wholly  void  at  law,  as 
contrary  to  the  intention  of  the  .power.  The  transaction  was 
disclosed  by  the  deed ;  perhaps,  however,  had  the  deed  appeared 
perfectly  regular,  the  trustees  appointing  the  estate,  includiog 
the  timber,  and  professedly  receiving  the  whole  of  the  purchase 
money — but  still  the  tenant  for  life  actually  receiving  the  value 
of  the  timber  with  the  purchaser's  privity— it  might  have  been 
difficult  to  uphold  the  transaction,  even  as  against  future  pur- 
chasers :  Best^  Lord  C.  J.,  observed  that,  "  the  trustees  must 
"  substantially  comply  with  the  authority  given  to  them ;  if  they 
^^  do  not,  the  act  done  by  them  will  not  be  a  good  execution 
"  of  the  power,  and  the  conveyance  will  be  altogether  voiA** 
The  case  proceeded  a  good  deal  upon  the  authority  of  Doe  v. 
Martin  (2706). 


Sale  for  a  rent 
charge. 


[2708.]  Here  too  may,  perhaps  not  improperly,  be  noticed  the 


{m)  Cholmeley  v.  Paxton  (2439) ;  see  Cockerell  v.  Cholmeley^  3  Russ.  565. 
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cBse  of  Read  v.  Shaw  (n),  though  it  can  scarcely  be  looked  upon 
as  a  case  of  fraud :— under  common  powers  of  sale  and  exchange 
an  estate  was  appointed  to  a  party  for  the  consideration  of  1700/.; 
whereupon  he,  by  subsequent  deeds  for  the  like  consideration, 
granted  a  perpetual  rent  charge  out  of  the  estate  to  the  uses 
of  the  settlement,  —  agreeing  to  erect  buildings  for  better  se- 
curing the  rent  charge.     The  1700Z.  consideration  was  in  each 
case  nominal,  the  real  transaction  being  an  appointment  of  the 
estate  in  consideration  of  the  rent  charge.     On  a  bill  by  the  ap- 
pointee for  the  specific  performance  of  an  agreement  for  a  sale  to 
a  purchaser,  the  Master  reported  against  the  title ;  and  the  report 
was  acquiesced  in.   It  is  not  stated  that  the  rent  charge  was  deemed 
an  inadequate  consideration ;  and  it  may,  for  ought  that  appears, 
bave  far  exceeded  the  prior  rental :  but  it  would  seem  to  have  been 
considered  that  the  power  to  invest  in  or  exchange  for  ^^  other 
^'  messuages,  tenements,  or  hereditaments,"  did  not  authorize 
the  trustees  to  take  a  rent  charge,   though  literally  within  the 
words ;  for  otherwise  it  might  be  difiScult  to  question  the  validity 
of  the  execution  of  the  power,  except  on  account  of  an  insuffi- 
cient consideration.    As  to  that,  perhaps  the  erection  of  buildings, 
so  necessary  in  cases  of  this  kind,  ought  to  have  been  secured  by 
more  than  a  simple  covenant.     The  Master  stated  generally,  that 
the  transaction  ^^  was  not  a  due  execution  of  the  power  to  sell,  or 
**  of  the  power  to  exchange ; "  but  whether  at  law  as  well  as  in 
equity,  or  on  what  particular  grounds,  does  not  appear.    It  seems 
to  have  been  held  that  the  arrangements  formed  one  transaction, 
and  could  not  be  severed ;   for  if  the  purchaser  had  obtained  a 
good  title  under  the  appointment,  it  might  not  follow  that  the 
subsequent  grant  to  the  trustees,  whatever  its  operation  might 
have  been,  could  have  affected  his  right  to  sell  subject  to  the  rent 
charge.     It  does  not  appear  whether  the  appointee  had  erected 
buildings  (2416) ;  if  so,  it  might  be  a  nice  question  to  determine 
in  what  situation  he  stood  in  a  case  founded  on  mistake  rather 
than  fraud. 
<— . —  

(n)  Sug.  appx.  720;  see  Ist  ed.  390,  n. 
VOL.    II.  G  G  [2708] 
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Lord  Man^ld 
on  leasing 
powers. 


5. — Miscellaneous  cases  and  observaiionsj  inclvding  Leasing 

powers. 

[2709.]  Lord  MansfieUCs  general  expression  in  Tayler  v. 
Horde  (o),  with  reference  to  a  leasing  power — that  "  every 
^*  fraudulent,  unfair,  prejudicial  execution  of  such  a  power,  in 
^^  respect  of  those  in  remainder,  is  void  at  law  "—cannot,  per- 
hi^s,  having  regard  to  the  subject  matter  (a  leasing  power  at 
radc-rent)  and  the  context,  be  thought  to  have  much  bearing 
upon  the  general  question.  In  a  case  of  this  kind  there  can 
rarely,  if  ever,  be  any  such  underhand  agreement  as  would  not 
clearly  at  law  invalidate  the  lease ;  since  in  general,  if  not  always, 
it  must  be  in  violation  of  one  of  the  express  conditions  of  the 
power — that  the  best  rent  shall  be  obtained — or  of  some  one  or 
other  of  the  express  or  implied  conditions.  The  different 
branches  of  the  above  case,  with  reference  to  the  validity  of  the 
lease,  are  considered  in  other  parts  of  this  work.  It  may  here  be 
generally  remarked,  that  Lord  Monoid  stated  so  many  and  such 
various  objections  to  the  lease — some,  it  may  be,  open  to  observa- 
tion— that  it  cannot  be  discovered  on  which  he  relied.  The 
lease  had,  in  fact,  determined;  and  its  validity  came  in  question 
with  reference  merely  to  the  point  when  the  right  of  entry  of 
the  lessor  of  the  plaintiff  had  accrued.  Lord  Mansfield  seems  to 
have  considered  that,  admitting  the  lease  to  have  been  originally 
good,  it  had  determined  sulBSciently  early  to  bar  the  lessor  of  the 
plaintiff;  or  if  not,  that  it  having  been  held  in  trust  for  him^  it 
did  not  prevent  his  entry ;  in  his  view,  therefore,  it  was  unneces- 
sary to  determine  whether  the  lease  was  originally  good  or  not 
Upon  what  particular  ground  the  judges  delivered  their  opinion 
in  the  House  of  Lords^  that  the  right  of  entry  was  barred  (/?),  we 
are  not  informed. 


Marriage bro-         [2710.]  Stribbkhilly.  Brett  {q)  arose  on  a  leasing  power,  though 

cage» 


(o)  1  Burr.  125 ;   Sug.  404  ;  see 
(2166)  (2241). 

(p)  6  B.  P.  C.  633. 


(j)  4  B.  P.  C.  144,  2  Vcm.  445, 
Pr.  in  Ch.  1-65. 
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in  a  rerj  different  manner;  the  power  too  was  of  a  very  different     chap.  xxi. 
dneriplitfn.    The  power  was  to  grant  beneficial  leases;   and       ^^^' "• 
there  was  no  ol^ection  on  account  of  the  reservation  of  an  impro- 
per rent,  or  of  a  non-compliance   with   the   conditions   of  the 
{Kywer.    The  conditions  were  all  observed ;  but  the  lease  having 
been  granted  in  consideration  nominally  of  a  snm  of  money,  the 
ietual  consideration  was  found  to  be  the  procuring  of  a  marriage 
between  the  donee  of  the  power  and  another.     The  lease  was  set 
aside  in  equity  at  the  suit  of  the  remainder  man,  upon  the  com- 
mon principle  of  the  avoidance  of  marriage  brocage  bonds  (r),  as 
contrary  to  public  policy ;  and  Mr.  Fonblanque  suggests,  whether 
the  lease  could  not  have  been  avoided  at  law  (2674) ;  and  it 
seems  probable  that,  at  the  present  day  at  least,  this  doctrine 
would  prevaiL     It  was  contended  that  the  remainder  man  (2684) 
could  not  claim  the  estate  free  from  the  lease ;  but  that  there  was 
a  resulting  trust  in  favour  of  the  representatives  of  the  donee  of 
the  power,  since  he  had  full  authority  to  charge  the  estate  with 
tUs  benefieial  lease,    and   the   requisites  of  the  power  were 
oompUed  with ;  but  it  was  held  otherwise,   and,  it  appears,  on 
satisfagctory   grounds^     In  Sclater  v.   Travel  (400),   some   such 
^(■estion  might  have  arisen  had  the  donee  of  the  power  been 
dead. 

[2711.]  Leases  under  powers  may  be  subject  to  the  objections  Loan. 
sometimes  raised  on  account  of  an  accompanjring  loan  {s) ;  or  on 
account  of  the  lessee  being  a  steward,  agent,  &c.  (t).  Steward. 

[2712.]  We  may  here  notice,  that  in  Tichbum  v.  Leiph  («),  Law— equity. 
a  bill  to  set  aside  leases  made  under  a  power  was  dismissed, 
because  the  matter — namely,  whether  the  power  was  well  exe^ 
Cttted  or  not — ^was  purely  determmable  at  law.  The  alleged 
defect  does  not  appear ;  the  point  has  in  it,  it  seems,  nothing 
especially  relating  to  powers. 


(r)  16  Vin.  364, "  Marriage,"  (I.) ; 
1  FoD.  £q.  263,  5di  ed. 

(<)  See  (TBrien  t.  Grienm,  2  Ball 
^K923. 


{t)  Lord  Sehey  v.  Khaadesy  inf. 

(«)  Vin.  "  Costs,"  366,  pi.  14 ;  see 
Lord  Selsey  v.  Rhoades,  2  S.  &  S.  41, 
1  Bli.  N.  S.  1. 
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Powers  in  fa- 
vour of  chil- 
dren— ages, 
&c. 


[2713.]  In  such  a  case  as  Lord  IRnchvnbrook  v.  Seymour  (1298), 
where  there  was  an  appointment  of  a  portion  to  a  consmnptiye 
child  of  only  fourteen,  the  power  literally  authorizing  an  appoint- 
ment ^^  at  such  times"  as  the  donee  should  think  proper, — it  may 
be  thought  that,  supposing  the  limitation  to  be  of  such  a  nature 
as  to  give  a  Court  of  law  jurisdiction,  the  appointment  might  be 
nullified  at  law  as  well  as  in  equity ;  and  that  on  the  gromid  of 
the  state  of  the  child's  health  as  well  as  of  her  age. 


SECTION  III. 


SUNDRIES. 


CHAP.  XXI. 
SEC.  III. 

Lien  on  power 
on  non-obser- 
vance of  cove- 
nant. 


[2714.]  In  Bradbury  V.  Hunter  {a)^  an  intended  husband  set- 
tled an  incumbered  estate  on  himself  for  life,  then  to  secure  a 
jointure  and  portions,  and  then  in  strict  settlement,— reserving 
to  himself  a  power  to  raise  4000/. ;  his  wife's  fortune  of  the 
amount  of  8000/.  was  paid  to  him ;  and  he  covenanted  within  a 
year  to  apply  that  sum  in  discharge  of  part  of  the  incumbrances. 
— There  was  a  breach  in  the  performance  of  this  covenant,  at 
least  to  the  extent  of  5000/.,  part  of  the  portion. — The  husband 
then  exercised  the  power  professedly  by  way  of  repurchase  of 
one  of  his  annuities. — Under  these  circumstances  it  was  held, 
that  the  covenant  having  been  broken  the  execution  was  void.— 
The  decision  in  this  view  seems  to  have  depended  upon  a  prin- 
ciple somewhat  analogous  to  that  of  the  cases  involving  a  ques- 
tion of  reciprocal  and  mutual  lien,  often  occurring  on  marriage 
settlements  {b) ;  the  peculiarity  in  the  principal  case  is,  that  the 
power  was  part  of  the  husband's  old  estate.     It  should  be  noticed 


(a)  3  Ves.  187,  260. 

(6)  ^e  Holt  \,  Holt  {Q0\\)\  North 
V.  Ansellj  2  P.  W.  619;  TroughUm  v. 
Troughton  (1831);  ex  parte  Dickeriy 


Buck.  1 15  ;  Priddy  y.  Rate,  3  Mer. 
86;  Brandon  v.  Brandon,  3  Swaiv- 
312,  2  Wils.  C.  C.  14 ;  1  Hop.  Hu*. 
and  Wife,  296^  and  cases  cited  ih. 
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that  there  were  other  drcumstanees  which,  in  the  view  of  the  chap.  xxi. 
Court,  rendered  the  appointee's  claim  unfavourable.  It  is  left  in  skc.  hi. 
doubt  whether  the  power  might  not  have  been  executed  imme- 
diately on  the  marriage,  before  the  covenant  was  actually  broken. 
The  legal  estate  appears  to  have  been  outstanding,  so  that  the 
charge  was  clearly  an  equitable  one ;  besides  the  appointee  had 
full  notice  of  the  facts.  There  may  be  nothing  peculiar  to  powers 
in  the  case. 

[2715.]  Where  an  estate  is  vested  in  trustees,  upon  an  abso-  Apiwintment  of 
lute  trust  for  sale,  with  a  direction  for  the  investment  of  the  pro-  of  substituted 
ceeds  in  other  estates,  to  be  settled  subject  to  a  general  power  of  ®*^*®*' 
appointment,  &c., — ^it  appears  to  be  clear,  that  an  appointment  of 
the  original  estates  will  intitle  the  appointee  to  retain  them,  if 
die  only  party  interested ;  or  if  not,  that  it  will  intitle  him  to  the 
proceeds  of  the  sale,  or  the  new  estates,  at  the  period  at  which 
he  would  have  been  intitled  to  them,  had  the  appointment  ex- 
pressly extended  to  the  proceeds  or  the  new  estates,  and  in  the 
same  manner.     This  appears  not  to  be  a  defective  appointment  l^cf«ctive  exe- 
(2817),  so  as  to  be  good  for  certain  classes  only.     Where  the 
d<mee  may  have  a  right  to  elect  that  the  estates  shall  not  be  sold, 
the  appointment  may  shew  his  intention  in  that  respect. 

[2716.]  The  doubts    in  Btdlock  v.  Fladgate  (c),  must  have 
arisen,  it  seems,  from  the  special  circumstances  (cf). 

r2717.]  In  Bristow  v.  Warde  (e),  where  the  power  was  a  limited  Appointment  of 

•      t       -i  r  r  »      money  for  land. 

one,  an  appomtment  m  the  shape  of  money  of  a  trust  sum,  sub- 
ject, as  it  was  held,  to  be  laid  out  in  land,  was  adjudged  good : 
under  the  circumstances  indeed,  part  of  the  fund  was  deemed  ill 
appointed.  It  is  not  clear  from  the  report,  whether  the  whole  of 
the   money  was  directed  to  be  laid  out  in  land,  so  as  for  the 


(c)   1  V.  &B.  471. 

(</)  See  Wallop  v.  Lord  Portsmouth, 
Sag.  appx.  680 ;  Standen  y.  Standen 
(1638);    and  see   also  Hougham    v. 


Sandys,  2  Sim.  95  ;  Adams  v.  Austen, 
3  Rass.  461. 

{e)  2  Ves.ju.  336. 

[2717] 
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CHAP.  xxf.     objects  taking  gross  sums  to  have   proportionate  parts  of  the 
^^^'  '"•       land   (1285) ;    or  what  were   the  ultimate  direetions  in  thb 
respect* 

[2718.]  In  Smith  v.  Lard  Camdford  (1562),  a  party  appointed 
as  money,  a  sum  which  was  originally  subject  to  a  tnist  to  be 
laid  out  in  land,  the  appointment  stating  that  the  stun  bad  not 
been  invested ;  it  ultimately  appeared  that  the  sum,  or  at  least 
a  part  of  it,  had  been  invested ;  and  the  appointment,  under  all 
the  drcumstanceg,  which  were  particidari  i^pears  to  have  been 
treated  as  a  nullity,  and  not  as  an  ajtpointment  of  the  like  pro- 
portions in  the  land. 

[2719.]  Cases  somewhat  analogous  to  those  above  noticed, 
may  occur  in  a  variety  of  shapes  where  the  investmentB  of 
settled  property  are  subject  to  be  varied. 

[2720.]  It  is  clear  that  an  instrument  of  revocation,  or  an 
instrument  of  appointment,  though  it  be  an  act  inter  vivasj  need 
not  take  effect  immediately^  but  may  be  made  to  take  effect  in 
fuiuTo^ — as  on  the  payment  of  100/.,  or  on  the  death  of  the 
donee,  &c.  This  was  laid  down  as  to  a  deed  of  revocation,  in 
Kibbetty.  Lee  (/),  though  the  words  of  the  power  there  seemed 
to  point  to  a  revocation  taking  effect  inmiediately. 

Astorevoca-         [2721.]  In  many  cases  it  seems  that  though  an  instrument 

tions  incom-  •  .         •  ic 

pletewithoutan  might  be  sufficient  to  revoke  another,  the  intention  is  not  sum- 
apfwintment.      jjjgjijjy  disclosed  unless  some  further  act  be   done.     Thus  in 

Lord  Leicester's  case  (805),  a  party  had  a  power  to  revoke  by 
deed  under  hand  and  seal ;  by  deed  under  hand  and  seal  he 
covenanted  to  levy  a  fine  to  other  uses ;  and  it  was  laid  down 
that  the  covenant  alone  would  not  have  operated  as  a  revocation, 
so  as  to  revest  the  estate  in  the  settlor.  This  in  fact  was  not  the 
object  which  the  settlor  had  in  view.     Much  must  depend  upon 


Revocations, 
&c.  infuturo. 


(J)  Hob.  312;  and  see   1  Ventr.  \  Leicester  sG9Jse\  see  (969). 
280,  and  3   Keb.  673,  in   Earl  of  ' 


[2721] 
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the  particular  circumstances  of  each  case.  Under  a  mere  power 
of  revocation,  no  doubt  the  old  uses  may  be  revoked  without  any 
remodelling  of  the  limitations,  or  any  thing  further  being  done 
beyond  the  simple  act  of  revocation ;  and  under  powers  of  revo- 
cation  and  new  appointment,  it  appears  that  in  general  a  rero- 
cation  may  take  place  without  the  appointment  of  new  uses; 
but  there  may  be,  it  seems,  cases  where  a  revocation  would  be 
lield  bad  if  new  uses  should  not  be  limited:  in  Beckefs  case 
(1366),  one  of  the  judges  considered  that  the  power  required  a 
new  appointment  as  well  as  a  revocation  {ff). 


CHAP.  XXI. 
SEC.  III. 


[2722.]  We  may  here  refer  to  other  cases  of  a  different  des-  Void  appoim- 
cription. — In  Adams  v.  Adams  (A),  which  arose  under  a  limited  revocation, 
power,  some  of  the  limitations  in  the  last  deed  of  appointment 
were  held  void ;  still  though  the  deed  appears  to  have  contained 
no  express  revocation  of  the  uses  previously  appointed,  those 
uses  were  considered  as  revoked  by  implication ;  it  is  not  stated 
that  the  point  was  argued. — BrudeneU  v.  Elwes  (1572)  was  very 
similar,  but  in  this  case  there  was  an  express  revocation ;  it  was 
aigoed,  and  the  Master  in  his  report  seems  to  have  thought,  that 
if  the  iqppointment  fedled,  the  revocation  would  be  bad ;  but  it 
was  held  otherwise. 

« 

[2723.]  Of  course  it  may  be  presumed  that  an  appointment,  Appointment 
as  well  as  any  other  instrument,  has  been  executed  (z) ;  and  ^ 
where  an   instrument  of  appointment  is  lost,  the  proof  of  its 
having  existed  and  of  its  contents  must  rest  upon   ordinary 
principles  (j), 

[2724.]  A  purchaser  is  intitled  to  have  a  testamentary  appoint-  Purchase— ele- 
ment, under  which  he  claims,  deposited  for  safe  custody  where  ^°'*  ° 


{g)  And  see  Heli  v.  Bond^  Sug. 
appx.  6C4  ;  see  (871)  ;  (1730). 

(A)  2  Cowp.  651 ;  see  1  Jar.  Pow. 
Dev.  587,  691,  n.,  592,  &c. ;  Skove  v. 
Pincke,  5  T.  R.  124,  310, 


(t)  See  Bovey  y.  Smiihy  1  Vem. 
150 ;  Sumpton  v.  Jenner^  2  Keb.  261. 

(j)  Skipwirth  V.  Shirley,  11  Ves. 
64 ;  and  see  Hougham  ▼.  Sandys,  2 
Sim.  95. 

[2724] 
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SEC.  III. 


Payment  by 
trustee  on  a  pri* 
md  facie  title. 


Notice. 


he  may  have  access  to  it  (A) ;  but  on  this  point  there  seems  to  be 
nothing  peculiar  to  powers. 

[2725.]  In  Cathay  v.  Sydenham  (Z),  it  was  held  that  the  trustee 
of  a  money  fund,  subject  to  a  power  of  appointment,  was  justified 
in  paying  over  the  fund  on  a  primd  facie  title : — the  power  was 
vested  in  a /erne  covert,  to  be  executed  by  deed  or  will;  the 
trustee  parted  with  the  fund  upon  the  production  of  the  probate 
of  her  will ;  a  deed  of  appointment  afterwards  appeared,  which, 
if  executed  before  the  will,  prevented  its  execution, — and  if 
afterwards,  revoked  it;  Lord  Thtarlow  supported  the  payment, 
subject  to  an  enquiry  whether  the  trustee  had  notice  of  the  deed. 
It  was  alleged  that  the  trustee  had  notice  by  having  framed  the 
deed ;  but  whether  this  was  a  sufficient  notice  seems  to  be  left  in 
doubt :  it  appears  to  have  been  thought  that  the  appointment 
should  have  been  deposited  with  the  trustee. 


Bad  appoint- 
ments appa- 
rently regular. 


Proof  of  no  ap- 
pointment ex- 
isting. 


[2726.]  Cases  of  instruments  apparently  reg^ular,  but  in  fact 
otherwise,  may  present  considerable  difficulties.  On  the  other 
hand,  purchasers  are  frequently  exposed  to  hazard,  on  account  of 
not  being  able  to  ascertain  with  certainty  that  a  prior  appoint- 
ment has  not  been  executed;  as  for  instance,  where  the  power 
is  to  appoint  to  any  one  of  several  objects ;  and  especially 
where  the  power  is  over  the  legal  and  not  merely  an  equitable 
estate. 


Concurrence  of       [2727.]  As  observed  by  Mr.  PoweU  (m),  the  junction  of  a 
app^n^ent.^'^  Stranger  in  an  appointment  will  not  affect  its  validity;  in  the 

case  {n)  dted  by  him  in  support  of  this  position,  however,  tbe 
circumstance  of  the  concurrence  of  the  remainder  man — a 
stranger  to  the  power — was  used  as  an  argument  to  shew  that 
an  execution  of  the  power  was  not  intended :  the  statement  that 
the  power  was  recited  is  inaccurate. 

Cancellation—       [2728.]  Some  revocable  instruments  inter  vivos  may,  it  seems, 

revocation. 


(k)  Harrimm  v.  Coppardy  2  Cox,  318. 
(0  2  B.  C.  C.  391. 


(m)  377. 

(n)  Jenkins  v.  KeynUs  (1224). 

[27281 
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be  revoked  by  the  mere  cancellation  o(  them ;  and,  in  like  cases,    chap.  xxi. 
appointments  subject  to  be  revoked,  no  formalities  for  the  revo-        ^^c-  ">* 
cation  being  prescribed,  would  follow  the  general  rule  (o). 

[2729.]  What  would  be  the  effect  of  a  cancellation  made  in  a  Cancellation  in 
passion  and  repented  of,  and  of  the  return  to  the  trustees  of  the 
cancelled  instrument  with  a  view  to  its  being  acted  on,  might  be 
qnestionable  {p)* 


(o)  See  Perrott  v.  PerroU^  14  East, 
423;  see  also  Earl  of  Uxhridge  y. 
Bayhf,  1  Yes.  ju.  499. 


(p)  See  Ward  and  Booth  (2845); 
see  1  Jar.  Pow.  Dev.  604. 


[2729] 
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OF  LIMITATIONS  IN   DEFAULT   OF  AN  APPOINTMENT. 


SECTION   I. 


OF   THE   MEANING   OF   THE   WORDS    "  IN    DEFAULT,"    &C. 


CHAP.  XXII. 
SEC.  I. 

General  mean- 
ing. 


[2730.]  The  general  meaning  of  the  words  "in  defietult,''  or 
"for  want,"  or  "in  failure"  of  an  appointment,  seems  to  be 
what  is  more  commonly,  though  in  various  modes,  expressed, — 
namely,  that  the  limitation  over  shall  take  effect,  not  only  in  case 
no  appointment  shall  be  made — which  the  words  may  be  con- 
sidered as  literally  directing — but  also  so  far  as  any  appointment 
to  be  made  may  be  incomplete  (1213)  (1248);  we  shall  also  find 
that  in  many  cases  the  words  imply  what  in  such  cases  is  usually 
also  expressed, — that  until  an  appointment  shall  be  made,  the 
limitations  over  shall  take  effect 


Old  cases. 


[2731.]  In  several  old  cases  where  the  words  "in  default" 
only  have  occurred,  and  where  partial  appointments  liave  been 
made,  it  has  been  argued  that  the  ulterior  limitations  could  not 
to  any  extent  take  effect. 


[2732.]  Thus  in  Bovey  v.  Smith  (a),  it  seems  an  estate  was 
vested  in  trustees,  in  trust  to  convey  the  same  "  to  such  person 


{a)  (1216);  seei>(>c?v.Z>CTmy(1263). 


[2732] 
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^and  persons,  axid  for  such  estate  and  estates,"  &(b.,  as  tke  settlor  chap.  uui. 
should  appoint,  and  **m  dejEBwiU"  of  sudi  appointnient,  to  five  ^^^-  '• 
diildren  in  fee ;  an  appointment  was  made  of  the  estate  to  some 
of  the  children  for,  as  it  appears  to  have  been  held,  limited  estates 
only;  and  it  was  argued  that  the  interior  limitations  did  not  take 
effect  as  to  the  unappointed  interests,  but  that  there  was  a  result- 
ing trust  fwp  the  settbr  and  her  heirs.  The  reports  of  the  case, 
wliieh  on  aome  points  at  least  received  various  determinations, 
are  in  such  eoofusion,  tibat  it  is  difficult  to  understand  them;  the 
argnment  proceeded  in  part  on  the  drcumstanoe  of  the  appoiat- 
Bent  having  been  made  to  some  of  the  persons  comprehended  in 
die  direct  limitaticoi.  At  this  day,  in  ordinary  cases,  the  point 
enild  not  admit  of  argument 

[2783.]  In  a  case  {b)  where  there  was  a  trust  to  raise  *^  such  Brwmy.NUbett 
"sum  or  sums  of  money,  not  exceeding  200/.,"  for  two  daughters,  ing. 
as  a  father  and  mother  should,  ^^  by  any  writing"  attested,  &c., 
direct^ — ^^  and  in  failure  of  such  direction,"  then  as  the  survivor 
should  appoint, — Lord  Hardwicke  is  reported  to  have  laid  down, 
that  if  both  had  duly  appointed  less  than  the  200/.,  the  survivor 
could  not  have  added  to  the  appointment ;  indeed  he  seems  to 
have  held  that  a  second  appointment  by  both  would  have  been 
void  (449).  In  fiict  there  was  an  appointment  to  the  full  extent ; 
bat  the  portion  of  one  daughter  was  held  to  have  failed  by  her 
death;  the  power  may  therefore  have  been  really  exhausted. 
Here  it  depended  upon  the  act  of  the  parents  or  the  survivor, 
whether  any  sum  should  be  raised  at  all ;  and  it  may  possibly 
have  been  meant  that  they  should  onoe  for  all  decide  on  the  point 
and  also  on  the  amount  (c). 

[2734.]  There  was  a  subsequent  case  (d)  before  Lord  Norths  Simpson  v. 
ifi^onj  which  may  have  some  connexion  with  the  above  authority; 
here,  however,  the  sum  was  actually  settled,  whether  an  appoint- 
ment should  be  made  or  not : — A  sum  of  6,000/.,  in  the  events 


■Aka 


(6)  Brofum  v.  NisUtt,  1  Cox,  13 ; 
see  (1196). 


(o)  Lard  TankermUe  v.  Coke  (3126). 
(cQ  Simpson  v.  Paul,  2  Eden,  34. 

[2734] 


460  O^   '^^^    MEANING   OF   THE   WORDS    ^MN    DEFAULT,"   &C. 

CHAP.  XXII.  which  happened,  was  to  be  divided  between  children,  ^*  in  such 
^^'  '•  **  shares  and  proportions  as  the  intended  husband  and  wife,  during 
**  their  joint  lives, — or  in  default  thereof,^the  survivor  of  them, — 
*'  should,  by  any  writing*^  or  writings  under  their  hands,  or  the 
"hand  of  the  survivor  of  them"  attested,  &c.,  appoint;  "but  in 
"  default  of  such  appointment,  the  said  6,0002^"  was  to  be  equally 
divided,  &c.,  "  unless  the  said  intended  husband  and  wife,  in  their 
"life  time,  or  the  survivor  of  them,  by  writing,  subscribed  and 
"  attested  as  aforesaid,  should  otherwise  divide  and  apportion  the 
"  same/' — The  husband  and  wife  made  a  joint  appointment  of 
2,000/.  to  a  daughter  on  her  marriage,  "  as  her  share,"  &c. ;  and 
the  daughter  and  her  intended  husband  executed  a  release,  but 
the  terms  of  it  do  not  fully  appear. — The  wife  having  survived 
her  husband,  appointed  the  remaining  4,000Z.  thus, — 1,750/.  to 
the  same  daughter;  1,750/^  to  another  daughter;  and  500/.  to  a 
son, — these  being  the  only  objects. — Lord  Northington  held  that 
the  last  appointment  was  void;  and  that  though  a  further  joint 
appointment  might  have  been  made,  the  power  limited  to  the 
survivor  was  at  an  end :  he  also  held  that  the  4,000/.  was  divisible 
between  the  other  daughter  and  the  son,  and  that  the  first  ap- 
pointee was  intitled  to  no  share  of  it  His  reasoning  went  partly 
on  the  relation  of  the  donees  of  the  power,  he  considering  it 
derogatory  to  the  dignity  of  the  marriage  state  that  the  husbands 
intention — which  he  inferred  from  some  expressions  in  a  subse- 
quent will — shotdd  be  thus  controuled  by  his  wife:  at  the  same  time 
it  must  be  supposed  that  a  like  decision  would  have  been  made 
had  the  husband  survived  and  appointed.  Reliance  too  was 
placed  on  the  expression  **  her  share."  It  was  added : — **  if  it 
"  had  been  so  intended,  it  might  have  easily  been  so  expressed, — 
"  in  default  of  appointment  of  all  or  any  part,  then  as  to  what 
"remained  unappointed,  to  be  subject  to  the  power  of  the 
"  survivor." 

[2735.]  Sir  E.  Sugden  (e)  does  not  acquiesce  in  the  decision, 
which,  however,  is  not  fully  noticed  by  him ;  in  particular  he 


{e)  280. 

[2735] 
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does  not  refer  to  the  eircamstanee,  that  by  the  ultimate  effect  of 
the  decision  the  appointee  took  no  portion  of  the  unappointed 
iiind  (/).  This  is  contrary  to  the  general  cases  (y),  unless  it  is  to 
be  accounted  for  from  the  peculiar  wording  of  the  power,  or  of 
the  appointment  (A),  and  the  execution  of  the  release,  8ic.  Lord 
Northiiifftan^s  reasoning,  as  observed  by  Sir  E.  Suffden,  is  not 
satisfactory;  and  it  seems  at  least  questionable,  whether  the 
decision  would  in  any  respect  be  followed.  As  provisions  are 
now  usually  framed,  the  questions  can  scarcely  arise. 
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CHAP.  xxir. 
8EC.  I. 


[2736.]  There  may  certainly  be  cases  where  the  word  "  de- 
"  fault,"  or  a  like  word,  is  to  be  taken  strictly.  For  instance, 
sometimes  a  power  is  given  to  charge  portions ;  and  in  defiault 
of  an  execution  of  the  power,  a  particular  sum  is  directly 
charged  (i) ;  a  sum  less  than  the  sum  fixed  may  be  appointed; 
in  such  a  case  it  seems  that  the  deficiency  cannot  be  made  up 
under  the  direct  charge.  The  same  may  happen  with  reference 
to  a  jointure  (j). 


(/)  See  Fortetcue  v.  Gregor,  5  Ves. 
653;  Reade  f.  Reade  (1684) ;  Vane  v. 
£on{  Dungannon  (1096). 

is)  Wilson  V.  Piggoty  2  Ves.  ju. 
351 ;  Butcher  y.  BiUcher  (1139) ;  see 


Sug.  558,  565. 

ifi)  See  WUson  v.  Piggoty  tup, 

(i)  (2040) ;  see  (1 195). 

(j)  See  I  S.  &  L.  63,  in  Shannon 
Y.  Bradstreet* 


[2736] 
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SECTION  II. 

WHETHER  INTERESTS  LIMITED,  SUBJECT  TO  THE  OPERATION 
OF  A  POWER,  OR  IN  DEFAULT  OF  AN  APPOINTMENT,  ARE 
VESTED  OR  CONTINGENT,  UNTIL  THE  EXECUTION  OR  DE- 
TERMINATION  OF  THE   POWER. 


[^d7.]  We  may  eensider  this  subject  iin<ler  sereral  divi- 


I. — Powers  over  Real  estate. 

(a.)  General  subfect  (2738). 

(b.)  As  to  the  old  Reversion  (2757). 

(c.)   Where  the  words  are^  "  in  default  of  and  until " 
am  appointment  (2764). 

2. — Powers  over  Personal  estate  (2766). 

3. — WheretJiere  is  No  Express  Gift  in  default  of  an  appoint' 
ment  (2774). 

4. — Miscellaneous  observations,  and  herein  Smith  v.  Death, 
and  the  rule  in  Shelly's  case  (2778). 


1. — Powers  over  Real  estate. 
(a.)  General  subject. 


[2738.]  In  Lovi^s  case  (a)  lands  were  limited  to  the  use  of 
the  settlor  for  life  sans  umste  ;  and  afterwards  to  the  use  of  such 


(a)  10  Rep.  78». 

[2738] 
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brmers  or  tenants,  to  wbom  he  should  dendse  any  port  of  the     chap.  xxti. 

premises,  for  or  during  the  life  or  liyes^  and  for  any  term  of  years        ^'^'  "* 

as  in  any  such  demise  or  demises  should  be  limited  and  appointed, 

&c ;  and  afterwards  to  the  use  of  the  performance  of  the  last 

irill  and  testament  of  the  settlor,  and  to  the  use  of  such  person 

and  persons  severally,  to  whom  the  settlor  by  his  last  will  should 

devise  any  estate  or  estates  in  the  premises ;  and  after  the  per^ 

firmance  of  his  last  will^  to  the  use  of  several  sons  successively 

in  tail  male ;  with  remainder  to  the  use  of  the  settlor  in  special 

tail  male ;  with  remainder  to  the  use  of  the  heirs  female  of  his 

body ;  with  reversion  to  the  use  of  the  settlor  in  fee ;  subject  to 

a  general  power  of  revocation,  leases  excepted :  and  it  was  laid 

down,  at  least  by  Cake^  C.  J.,  that  all  the  limitations  in  tail  sub* 

sequent  to  the  use  relative  to  the  will,  were  on  their  creation 

ooQtingent,  on  the  ground  that  the  settlor  might  by  his  will  have 

appointed  a  £ee,  so  as  to  prevent  the  limitations  ever  taking  effect 

in  any  degree.     As  it  happened,  the  power  to  devise  was  never 

executed ;  and  the  point  was  discussed  only  with  reference  to  a 

question  {b)y  how  far  the  settlor  retained  such  an  interest  in  those 

lands  which  were  held  in  capites  as  would,  under  the  Statutes  of 

Wills,  prevent  his  devising  some  newly  purdiased  socage  lands. 

[2789.]  It  seems  at  least  very  questionable,  whether  it  was 
necessary  to  determine  the  point;  and  indeed  on  two  or  three 
grounds  it  would  rather  appear,  as  frequently  has  been  aigued, 
that  it  was  not ;  but,  as  observed  by  Lord  Louffhbarouffh  in  Smith 
V.  lA)rd  Camelford  (c),  the  subject  is  involved  in  much  obscurity^ 
relating,  as  it  does,  to  questions  now  obsolete  on  the  Statutes  of 
Wills.  It  should  be  noticed  that  Lord  L&ughborouyh  expressed 
an  opinion  that  tihe  point  did  call  for  a  determination ;  and  Sir  E. 
Sugdtn  {d)  appears  to  adopt  this  view. 

[2740.]  In  Idle  v.  Cooke  (e),  PoweU,  J.,  laid  down,  that "  though 
^  it  was  a  doubt  in  Leonard  Lovi^s  case,  whether  a  remainder 


(h)  Sec  Co.  Litt  111'*.  I      (d)  148. 

(c)  2  Ves.  ju.  705.  I     («)  2  Ld.  Raym.  1150. 
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^^  could  be  limited  after  a  contingent  fee,  yet  is  none  now ;  and 
*^  therefore  if  a  fee  simple  be  limited  to  such  person  as  A.  shall 
"  appoint  by  his  will,  remainder  (2812)  over, — this  is  a  good 
^^  remainder  vested  till  the  appointment."  This  loose  dictum  is 
not  found  in  the  other  reports  {f)  of  the  case,  which  in  &ct  did 
not  involve  the  point;  and  it  may  perhaps  be  thought  that  Powell 
intended  to  lay  down,  that  in  general,  of  two  concurrent  fees  one 
might  be  vested  (^), — a  proposition  which  certainly  now  cannot 
be  maintained  (A). 


Surviving  ob- 
jects. 


[2741.]  In  Walpole  v.  Lord  Conway  (i),  by  marriage  artides 
money  was  agreed  to  be  laid  out  in  land^  to  be  settled — as  it 
would  appear,  the  notes,  however,  being  very  inaccurate — to  the 
use  of  the  intended  husband  for  life,  with  remainder  to  the  use 
of  the  intended  wife  for  life,  with  remainder  in  trust  for  sudi 
daughters  and  younger  sons,  and  for  such  estates,  &c.,  as  the 
husband  should  appoint;  and  in  default  of  an  appointment,  to 
the  use  of  all  the  daughters  and  younger  sons  in  tail,  &c.,  with 
remainder  to  the  use  of  the  father  in  fee.  There  having  been 
no  appointment,  the  question  arose  with  reference  to  a  daughter 
who  died  in  the  father's  life  time,  whether  her  issue  could  take ; 
and  Lord  Hardwicke^  holding  on  Loddington  v.  Kime{j),  that  the 
interests  were  contingent  during  the  fether's  life,  seems  to  have 
considered  that  consequently  the  issue  could  not  take ;  but  in  the 
progress  of  his  judgment,  a  doubt  struck  him  whether  that  con- 
sequence would  follow,  and  he  reserved  the  point;  and  ultimately 
he  held  that  the  issue  were  intitled.  In  truth  it  appears  clear,  as 
was  argued  in  Doe  v.  Martin^  that  the  question  was  wholly 
immaterial ;  tliere  was  no  substantial  ground,  it  seems,  to  con- 
tend that,  even  if  the  limitations  were  contingent,  the  estate  was 
to  go  to  those  children  only  who  were  living  at  the  death  of  the 


(/)  1  P.  W.  76,  &c. 

(f)  See  2  Ves.  ju.  705,  in  Smith  v. 
Lard  Camelford;  Fearne's  Rem.  230. 

(h)  Fearne's  Rem.  225,  373. 

(t)  Barn.  C.  C.  153;  S.  C.  cit  1 
Ves.  sen.  256,  in  Kirkham  y.  Smithy  I 


4  T.  R.  57,  in  Doe  ▼.  MarHn,  5  T.  R 
521,  in  Doe  v.  DorvUl;  and  in  Svdlk 
V.  Lord  Camelfordy  2  Ves.  ju.  707, 
709;  see  (1266). 
(J)  Feame*s  Rem.  225, 373. 
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&ther  (2767),  it  being  perfectly  clear  that  contingent  interests    chap.  xxii. 
are  transmissible.  ^^^'  "• 


[2742.]  In  ex  parte  Caswall  (A),  a  copyhold  estate  was  surren- 
dered to  the  use  of  a  trustee — after  other  trusts  not  distinctly 
mentioned — ^in  trust  as  the  surrenderor  should  appoint,  and  for 
want,  &c. — the  exact  words  not  appearing  (2764) — to  a  son  in 
fee ;  Lord  Hardwicke  admitted  that  the  fee  was  vested,  subject 
to  be  devested,  but  the  case  did  not  involve  the  point. 

[2743.]  In  Cwnmngham  v.  Moody  (/),  by  marriage  articles, 
a  sum  of  money  was  agreed  to  be  laid  out  in  land,  and  settled  to 
the  use  of  the  intended  husband  for  life,  with  remainder  to  the 
use  of  trustees  during  his  life  to  preserve  contingent  remainders, 
with  remainder  to  the  use  of  the  intended  wife  for  life,  with 
remainder  to  the  use  of  all  the  children  of  the  marriage  for  such 
estates,  &c.  as  the  husband  and  wife  should  appoint;  and  in 
dtfavlt  of  a  joint  appointment,  as  the  survivor  should  appoint ;  and 
in  default  of  such  appointment,  to  the  use  of  the  children  in  tail, 
with  cross  remainders,  &c.,  with  remainder  to  the  husband,  his  heirs 
cmd  assigns  for  ever, — The  money  was  not  laid  out ;  there  was 
no  appointment;  and  there  was  only  one  child,  a  daughter. — 
The   question  arose  after   the   decease   of  the  father  and  the 
daughter,  not  on  the  limitation  to  the  children,  but  on  the  ulti- 
mate limitation  in  fee,  a  claim  being  made  to  the  money  by  the 
daughter  of  the  husband  by  a  second  wife  as  the  then  heir. — 
Lord  Hardwicke  treated  the  limitation  to  the  husband  as  vested, 
subject  to  be  devested  in  case  an  appointment  should  be  made  to 
a  child, — ^stating  that  the  fee  was  never  placed  in  abeyance  witli- 
out  necessity,  and  considering  this  as  part  of  the  old  dominion  {m).  Old  dominion. 

[2744.3  There  seems  to  be  a  difficulty  in  discovering  that  the 
result  would  have  been  different  had  the  limitation  been  deemed 
contingent.      It  appears  to  be   usually  considered  that  Lord 


(4)  I  Atlr.  5!i9, 

(/)  1  Ves.  sen.  174 ;  sec  4  T.  R.  66, 
ID  Doe  V.  Martin ;  2  Ves.  ju.  707,  in 


Smith  V.  Lord   Camelford;    Booth's 
Opinion  (2765). 
(m)  (2757)  J  see  Feame'sRem.  228. 


VOL.  II.  H  H  [2744] 


466 


CHAP.    XXII. 
SEC.  II. 


Money. 


Executory. 


DOE   t?.   MARTIN — DEFAULT — VESTING,    &C« 

Hardwicke  had  changed  his  opinion ;  but  whether  this  ^ras  s6 
may  be  thought  not  very  clear.  It  should  be  noticed,  that  this 
case,  as  well  as  Walpole  v.  Lord  Conway^  arose  on  money  to  be 
laid  out  in  land ;  if  land  had  been  purchased,  and  directly,  with- 
out any  intermediate  conveyance,  settled,  subject  to  these  limita- 
tions, and  they  had  been  deemed  contingent,  the  inheritance 
must  have  resulted,  it  seems,  to  the  vendor, — an  intention 
scarcely  to  be  imputed  to  the  settlors :  considering  the  provisions 
in  the  light  of  executory  trusts,  it  seems  that  the  limitations 
might  have  been  by  express  words  made  vested  {n). 

[2745.]  Thus  far  the  cases  aiBford  very  imperfect  light 


Doe  S.Martin.        [2746.]   We  uow  come  to   the  important  case  of  Doe  v. 

Martin  (o\  where  the  subject  was  very  fully  entered  into,  and 
which  may  be  considered  the  leading  authority :  here  the  ques- 
tion came  before  the  Court  on  the  point  whether  the  limitations 
to  the  children  could  be  destroyed  as  contingent  remainders.— 
After  successive  life  interests  in  an  intended  husband  and  wife, 
an  estate  was  limited  (according  to  the  report)  ^^  to  the  use  of  all 
"  and  every  the  child  or  children,  or  such  of  them,  of  [an  intended 
^'  husband  and  wife],  for  such  estates  and  interests,  &c.,  and  in 
**  such  parts,  shares,  and  proportions,  as  [the  Intended  husband 
^^  and  wife]  should  by  deed  appoint;  and  for  toant  of  such  ap- 
"  pointment,  then  to  the  use  of  the  child  or  children  of  [the 
"  intended  husband  and  wife],  in  such  parts,  shares,  and  propor- 
^^  tions,  and  for  such  estates  and  interests  as  the  survivor  of  them 
"  should  by  deed  or  will  appoint;  and  for  want  of  such  appoint- 
"  ment,  then  to  the  use  of  all  and  every  the  child  or  children" 
in  fee,  as  tenants  in  common ;  with  the  ultimate  limitation  to  the 
survivor  of  the  intended  husband  and  wife  in  fee. — The  limita- 
tion, subject  to  the  powers,  was  held  to  give  vested  estates  to  the 
children  on  their  birth, — subject  to  open  on  the  birth  of  other 


(n)  See  in  Smith  v.  Lord  Camelford 
(2748). 
(o)  4  T.  R.  39;  see  1  S.  &  L.  293, 


in  Campbell  y.  Sandys  ;  Lord  Kennfi^ 
ton  V.  Mansell,  13  Ves.  240;  Tucier 
V.  Sanger,  M'Clcl.  424. 
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diildreDy  and  to  be  devested  by  an  exercise  of  the  powers  of  chap.  xxii. 
appointment  Lord  Kenyan  appears  to  have  considered  that  the  s^c.  ii. 
same  point  substantially  was  involved,  or  at  least  considered,  in 
the  three  prior  cases  of  Lovie^  Walpole  v.  Lord  Conway^  and 
Cuamngham  v.  Moody  (p) ;  he  relied  on  the  latter  as  the  best 
decision,  observing  that  ^^  whether  the  limitations  precede  or 
*'  follow  the  power  of  appointment  makes  no  difference"  (2778). 
The  other  judges  seem  to  have  taken  a  like  view.  It  appears  in 
another  case  {q\  that  a  writ  of  error  was  afterwards  brought  on 
the  judgment,  but  that  it  was  turn  prossed. 

[2747.]]  The  point  was  again  adverted  to  in  Doe  d.  Tcmner  v. 

DoTveU  (r),  on  a  setdement,  after  other  limitations,  to  the  use  of 

^  such  child  or  children  of  [a  tenant  for  life],  in  case  there  should 

'^  be  more  than  one  such  child  (1064),  in  such  shares  and  propor- 

^  tions,  and  for  such  estate  and  estates,  either  in  fee  simple  or 

^  otherwise,"  as  the  tenant  for  life,  by  deed,  will,  &c.,  should 

i^point ;  and  for  want  of  appointment,  to  the  use  of  all  and  every 

the  children  in  tail,  &c.     Here,  indeed,  though  the  deceased 

diildren  left  no  issue,  the  question  arose  much  as  in  Walpole  v. 

Lord  Contoay,  as  to  whether  the  limitation  was  confined  to  the 

objects  Uving  at  the  tenant  for  life's  death ;  it  was  held  clearly 

not:  the    doctrine  in  The  v.  McCttin  was,   however,  distinctly 

affirmed,  and  Mr.  Feam^s  reasoning  (2751)  referred  to  by  the 

Court  with  approbation.  - 

[2748.]  In  Smith  v.  Lord  Camelford  («),  Lord  Longhborough^ 
on  the  first  argument,  seemed  disposed  to  consider  Lovi^s  case 
as  law,  and  Doe  v.  Martin  as  not  law, — ^thinking  that  Loddinytmi 
y.  Kime  (2741),  and  that  class  of  cases,  could  not  otherwise 
stand ;  but  the  principal  case  did  not  really  involve  the  question. 
Independent  of  other  considerations,  it  was  urged  that  the  case 
arose  on  an  executory  trust  (2744)  of  money  to  be  laid  out  in 


(*)  2  Ves.  ju.  704 ;  see  2  Ves,  jii. 
348,  in  Bristaw  v.  Warde, 


(p)  All  sup. 

{q)  Dae  v.  DorviU^  inf. 

Ir)  5  T.  R-  618. 

H  H  2  [2748] 
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cHAv.  XXII.     land ;  and  that  the  limitations  should  be  moulded  so  as  to  be 
SEC.  II.        rendered  at  all  events  vested. 


Result. 


Supposed  dis- 
tinctions. 


Mr.  Feame, 


Special  cases. 


[2749.]  The  case  of  Doe  v.  Martin^  in  fact,  appears  to  be  con- 
sidered as  having  fully  settled  the  point  whether  the  powers  are 
of  a  general  or  of  a  limited  nature ;  if  there  be  any  exception,  it 
must,  it  is  conceived,  be  of  a  very  peculiar  kind. 

[2750.]  In  the  arguments  in  the  Marquis  of  Cholmondeley  v. 
Lord  Clinton  (t),  indeed,  there  were  laid  down  as  dedudble  from 
the  cases,  various  propositions,  in  which  all  the  decisions  and 
dicta  were  attempted  to  be  reconciled  on  different  grounds, — 
according  as  a  prior  estate  of  freehold  preceded  the  power  or 
not  (2753)  (2765),— or  as  the  power  was  a  general  or  a  limited 
one,—- or,  being  a  limited  one,  authorized  an  exclusive  appointr 
ment  or  not;  but  it  is  perfectly  clear,  at  4east  if  we  are  to  be 
g^ded  by  the  information  contained  in  the  reports,  that  the  cases 
themselves  did  not  in  general  proceed  on  these  alleged  grounds 
of  distinction,  which  are,  it  may  seem,  open  to  much  remark.  In 
the  argument  on  the  other  side  (u),  these  distinctions  appear  to 
have  been  disregarded  ;  and  from  the  course  the  judgment 
took  (v)  it  was  unnecessary  to  enter  into  the  subject*  £ven 
admitting  the  force  of  the  distinctions,  it  is  not  easy  to  discover 
that,  in  the  principal  case,  the  construction  of  the  limitation  over 
^^  to  the  right  heirs"  of  the  deceased  ancestor,  could  have  been 
thereby  varied. 

[2751.]  The  general  subject  is  discussed  by  Mr.  Feame  (w)  ; 
he  considers  that  in  all  cases  tihe  limitations  are  vested ;  or  that 
if  there  be  any  exception,  it  must  be  where  the  donee  of  the 
power  is  obliged,  if  he  exercise  it,  to  appoint  the  whole  fee 
simple.  Certainly  cases  may  be  put  very  similar  to  lAMingttm 
V.  Kime  (2741),  though  the  events  may  depend  on  different  acts; 


(0  2  J.  &  W.  39;  Bee  Butl.  note  2 
to  Co.  Litt  216S  17th  ed. 
(u)  2  J.  &  W.  60. 


(v)  131. 

(ir)  Rem.  226. 
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the  one  on  the  exercise  of  a  power;  the  other  upon  some  other  chap.  xxii. 
contingency.  For  example,  there  might  be  a  limitation  to  A.  ^^^*  "• 
and  his  heirs  if  another  so  appoint  the  same  (1497)  (2760) ;  with 
an  alternative  limitation  to  B.  and  his  heirs  in  the  event  of  there 
being  no  appointment  Cases  of  this  description  are  not  how- 
ever likely  to  arise ;  nor  is  it  common  to  meet  with  such  powers, 
involving  the  point  under  consideration,  as  if  exercised  must 
necessarily  exhaust  the  fee  (1214);  and  as  it  seems  a  mere 
question  of  construction,  and  the  intention  is,  at  least  in  general, 
better  effectuated  by  holding  the  limitations  to  be  vested,  pro- 
bably the  Courts  would  admit  of  no  exception,  or  at  least  where 
the  limitatioiis  could  otherwise  (74)  (2779)  take  effect 

[2752.]  The  point  has  frequently  occurred  on  purchase  deeds.  Purchase  deeds. 

[2753.]  Thus  in  Cox  v.  Chamberlain  (a:),  an  estate  was  limited 
to  such  uses  as  a  purchaser  by  deed,  &c.,  should  appoint ;  and  in 
de&ult  of  an  appointment  to  him  in  fee ;  and  the  inheritance  was 
considered  to  be  vested.  Here,  indeed  (2750),  as  no  prior  estate 
of  freehold  was  limited,  there  must  on  a  contrary  construction 
have  been  a  resulting  use  to  the  vendor  until  the  execution  or 
determination  of  the  power,  which  of  course  never  could  have 
been  the  intention. 

[2754.]  It  seems,  as  to  the  general  point,  that  the  same  con-  informal  ez- 
stniction  will  be  adopted,  however  informal  the  phraseology  is.  P'^?"®"** 
Thus  in  Osbrey  v.  Bury  (y),  a  tenant  for  life  of  leaseholds  for 
lives  was  by  a  devise  empowered  to  "will"  the  property  to  her 
brother  and  to  his  lawful  issue ;  but  in  case  the  tenant  for  life 
should  die  *<  intestate,"  then  the  testator  devised  the  property  to 
the  brother  and  to  his  lawful  issue  with  limitations  over ;  and  the 
direct  limitations  to  the  brother,  &c.,  were  considered  as  vested. 

[2755.]  It  may  be  proper  to  notice  an  expression  imputed  to  BuiUr,  j. 


(«)  4  Ves.  631 ;  see  Roach  v.  Wad-  l  Maundrell  v.  Maundrell. 
ham,  6  East,  289;  10  Ves.  265,  in   I      (y)  1  Ball  (k  B.  63. 

[2755] 
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Mr.  Justice  BuRer  in  GoodhiU  v.  Brigham  (z) : — "  Suppose  by 
^^  transposing  the  clause  we  could  construe  this  to  be  a  devise 
^^  to  such  persons  and  uses  as  E.  Rogers  should  appoint,  and  for 
^^  want  of  such  appointment  to  her  and  her  heirs, — ^if  the  devise 
^^  had  stood  thus,  she  could  have  taken  nothing  till  her  death  or 
"  till  her  appointment."  On  what  ground  of  distinction  he  pro- 
ceeded, if  these  words  ever  fell  from  the  learned  judge,  does 
not  appear. 

[2756.]  Where,  as  is  sometimes  (1137)  (1209)  the  case,  partial 
estates  only  and  not  a  fee  can  be  appointed  under  a  power,  it 
would  seem  that  the  question  could  scarcely,  if  at  all,  arise. 


(b.)  As  to  the  old  ReverHon. 
As  to  direct  li-       [2757,]  In  the  cases  hitiierto  discussed,  the  limitations  sulject 

not  merely  limitations  of  the  old  reversion  or  estate,  Ctaming' 
ham  V.  Moody  (2743)  it  might  be  difScult  to  treat  as  an  excep- 
tion ;  though  it  would  seem  that  Lord  Hardtoiche  proceeded  in 
some  degree  upon  the  ground  of  the  interest  being,  in  his  view, 
a  part  of  the  old  dominion.  Sir  E,  Sugden  (a)  appears  to  inter- 
mix the  cases,  or  at  least  not  pointedly  to  distinguish  them; 
indeed  perhaps  the  difference  has  never  been  very  prominently 
brought  forward. 

[2758.]  That  where  a  party  setties  an  estate  either  with  or 
without  prior  limitations  to  such  uses  generally,  or  to  the  use  of 
such  specified  objects  as  he  shall  appoint,  and  in  default  of  an 
appointment  to  the  use  of  him  and  his  heirs,  or  to  the  use  of  his 
right  heirs, — he  retains  the  old  estate  as  a  vested  interest  in  him 
is  perfectly  clear;  it  is  the  old  resulting  use,  sometimes  expressed, 
sirE.  c/<?re,&c.  ^*  Other  times  implied.     In  Sir  E,  Clere^s  case  (1595),  where  no 

ulterior  use  was  expressed,  it  is  laid  down, — ^^  if  a  man  seised 
^^  of  lands  in  fee,  makes  a  feoffment  to  the  use  of  such  person 


(z)  I  B.  &  P.  198. 


(a)  149. 


[2758] 
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^<  and  persons,  and  of  such  estate  and  estates  as  he  shall  appoint  chap  xxii. 

"  by  his  will,  that  by  operation  of  law  the  use  doth  vest  in  the  ^^^*  "• 

'^  feoffor ;  and  he  is  seised  of  a  qualified  fee,  that  is  to  say,  till 
^'  declaration  and  limitation  be  made  according  to  his  power." 

[2759.]  In  Lovie^s  case  (2738),  where  the  ulterior  use  was 
expressed,  whatever  might  be  the  effect  of  the  power  on  the 
limitations  to  others,  the  ultimate  limitation  was  clearly  the 
settlor's  old  reversion. 

[2760.]  Indeed,  even  if  the  use  were  limited  to  a  specified  Alternative  li- 
party  in  fee  (2751),  on  a  contingency  not  depending  on  a  power, 
and  in  the  event  of  the  contingency  not  happening,  then  to  the 
use  of  the  settlor  and  his  heirs,  or  to  the  use  of  his  right  heirs, 
or  nothing  being  said, — the  settlor  would  be  in  as  of  the  old  use : 
as  to  remainders,  including  limitations  by  devise  not  by  way  of 
use,  the  rule  laid  down  by  Mr.  Feame  (fi)  is,  that  "  where  a 
^'  remainder  of  inheritance  is  limited  in  contingency  by  way  of 
'^  use,  or  by  devise, — the  inheritance  in  the  mean  time,  if  not 
'^  otherwise  disposed  of,  remains  in  the  grantor  and  his  heirs, 
^^  or  in  the  heirs  of  the  testator,  until  the  contingency  hap- 
^^  pens  to  take  it  out  of  them." 

[2761.]  In  general  it  seems  to  have  been  taken  for  granted,  Ticknsrw.rick- 
that  the  power  could  not  affect  the  resulting  use,  as  in  the  cases  ^^* 
on  partitions  (c),  and  other  cases  {d)* 

[2762.]  In  Abbot  v.  Burton  (c),  which  arose  merely  on  a  ques^ 
tion  between  a  maternal  and  a  paternal  heir,  it  seems  indeed  to 
have  been  argued,  that  though  a  limitation  to  the  right  heirs 
of  a  settlor  might  be  the  old  use,  the  introduction  of  a  power 
of  appointment  enabling  the  settlor  to  defeat  or  modify  that 
use,  altered  the  case ;  but  this  was  not  allowed.     Even  there  it 


(b)  Rem.  351 ;  and  see  ib,  228. 

(e)  Tickner  v.  Tiekner  (328);  see 
in  Cave  v-  Holford  or  Goodntle  v. 
Otwayj  3  Ves.  661,  and  1  B.  &  P.  591. 


{d)  Dobbins  y.  Bowman^  3  Atk.  408 ; 
Hur$t  V.  Earl  of  WincheUea  (1780) ; 
Doe  d.  Collins  v.  Weller,  7  T.  R.  478. 

{e)  11  Mod.  181. 

[2762] 
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CHAP.  XXII.     may  not  have  beeu  necessary  to  argue  that  the  limitatioD  was 
contingent. 


SEC.  II. 


[2763.]  Perhaps  the  general  question  was  agitated  in  Brants 
case  (y*),  where,  in  feet,  there  was  merely  an  implied  resulting 
use;  however  at  this  day  there  can  be  no  dispute  on  the 
point  (y). 

(c.)   Where  the  words  are,   "  in  de&ult  of  and  until "  an 

appointment* 

[2764.]  The  general  cases  have  arisen  on  the  words  ^^in 
"  defeult,"  or  <^  for  want"  of  an  appointment  simply,  or  on  some 
such  expressions.  At  this  day,  as  is  well  known,  the  word 
^^  until"  also  occurs  in  formal  clauses  accompanying  the  limi- 
tations under  consideration.  Perhaps  no  feir  doubt  could  ever 
have  been  raised  as  to  the  limitations  being  vested  where  tlus 
word,  or  a  similar  one,  has  been  found.  Sir  E.  Suffden,  in  his 
main  discussion  (h)  of  the  subject,  does  not  advert  to  this  point; 
although  he  incidentally  notices  it  in  another  place  (t). 

Mr.  Booth.  [2765.]  The  distinction  was  taken  by  Mr.  Booth  in  an  opinion 

in  print  {j ).  He  considered  that,  speaking  generally,  where  die 
words  ^'  in  defeult"  simply  were  used,  the  limitations  over  loovld 
be  continffcnt ;  but  that  the  added  words,  ^'  and  until,"  would 
make  a  difference  (A).  In  the  particular  case  the  lands  were 
limited  to  the  use  of  such  persons,  &c.,  as  a  party  by  deed  or 
will  should  appoint;  and  in  defeult  of,  and  until  appointment,  to 
the  use  of  the  party  for  life,  with  remainders  over;  and  inde> 
pendent  of  the  effect  of  the  word  ^^  until,"  Mr.  Booths  though 
admitting  the  doctrine  of  Lovie^s  case  (2738),  considered  the 
remainders  to  be  vested,  since  the  power  preceded  the  first 
estate  of  freehold  (2750). 


(/)  Ley.  39. 

{^)   See  Maundrell  v.  Maundrell 
(45). 
{h)  148. 


(i)  338. 

(j)  2  Ca.  &  Op.  29. 
{k)  See  10  Yes.  264,  265,  in 
drdt  V.  Maundrell;  (2742). 
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2. — Powers  over  Personal  estate. 


CBAP.  ZXII. 
SEC.   II. 


[2766.]  Sir  E.  Sugden  observes  (/),  as  to  the  doctrine  in  Doe  v. 
Martiriy — <^  it  is  equally  dear  that  the  same  doctrine  applies  to 
^^  personalty ;  and  that  where  the  money  is  absolutely  given  over 
^  in  de&ult  of  appointment,  it  is  vested  subject  to  be  devested 
"  by  the  execution  of  the  power."  There  can  be  no  doubt  on  Distinctions, 
dm  point ;  though  having  regard  to  the  circumstances  that  per- 
sonalty does  not  admit  of  the  limitation  of  proper  renudnders — 
and  that  corttingent  interests  in  it  are  not  destructible  like  con- 
tingent remainders — and  are  equally  transmissible, — and  having 
regard  to  the  nature  of  personalty  in  other  respects,  the  question 
cannot  in  ordinary  cases  be  of  much  consequence  with  reference 
to  Ae  general  view, 

[2767.]  In  some  cases  Im)  where  the  limitations  have  embraced  Surviving  ob- 
a  class  of  objects,  it  has  indeed  been  contended,  and  in  others 
perhaps  held, — that  the  gifts  were  so  far  contingent,  that  they 
vested  in  those  objects  only  who  should  be  living  at  the  deter- 
mination of  the  power;  but  speaking  generally,  this  is  clearly  not 
the  case  as  to  personal  estate  any  more  than  as  to  real  estate 
(2741).  Sometimes  express  provisions  are  found  as  to  the  trans- 
missibility  of  the  interests ;  such  provisions  occur  indeed,  though 
there  is  no  power  of  appointment;  in  general  they  are  unne- 
cessary whether  there  is  a  power  or  not 

[2768.]  The  argument  with  reference  to  a  power  has  been, 
that  since  under  the  power — and  particularly  where  an  appoint- 
ment by  will  is  authorized,  and  still  more  where  the  execution  of 
the  power  is  confined  to  a  will — an  appointment  might,  or  could, 
eventually  be  made  to  those  objects  only  who  should  be  living  at 
the  decease  of  the  donee  (1090),  therefore  those  then  living 
should  alone  take  in  default  of  an  appointment     In  common 


(0  151 ;  and  see  ih.  560. 
(m)  See  Choimonddey  v.  Meifvick 
(2769) ;  6  Ves.  506,  in  Ht^  v.  Lard 


Clifden;  see  also  Lord  Teynham  v. 
Wehh  (2773). 

[2768] 
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CHAP.  XXII.     cases,  however,  there  appears  to  be  no  force  in  the  argument; 
^^^'  "•        the  words  literally  embrace  all  the  objects ;  and  the  opposite  con- 
struction would,  in  general,  only  defeat  the  intention  (2782). 
The  provisions  as  to  survivorship,  &c.,  following  the  limitations, 
frequently  shew  the  meaning  still  more  dearly. 

Cases.  [2769.]  There  were  several  cases  before  Lord  Northingtan  on 

personal  estate, — as  Chohmmddey  v.  Meyrich  (n),  on  portions 
raiseable  under  a  trust  term ;  Lawrence  v.  Maggs  (o),  on  leaseholds 
vested  in  trustees ;  and  Rooke  v.  Roohe  (/?),  on  portions  out  of 
real  estate :  in  all  of  them,  though  the  powers  were  of  various 
characters,  it  was  held  that  the  interests  were  vested,  and  that 
the  representatives  of  the  deceased  children  were  intitled ;  as  to 
Rooke  V*  Rooke,  indeed,  the  discussion  arose  chiefly  on  particular 
expressions. 

[2770.]  There  is  too  a  case  of  Gordon  v.  Levi  {q\  on  a  set- 
tlement of  a  sum  of  money,  where  it  was  laid  down  that  the 
interests  were  vested,  subject  to  be  devested;  though  according 
to  the  report,  in  which,  probably,  there  is  an  error,  one  of  the 
deceased  children  would  appear  to  have  been  excluded. 

[2771.]  The  question  was  a  good  deal  discussed  in  Vanderzee 
V.  AcLom  (r) ;  but  Lord  Alvcmky  held  that  there  was  no  ground 
to  exclude  the  representatives  (a). 

[2772.]  Coleman  v.  Seymour  (b)  was  a  particular  case;  there 
was  an  immediate  gift  without  any  prior  life  interest: — a  sum  of 
3000/.  was  bequeathed  to  a  daughter  for  the  use  of  her  younger 
children,  to  be  by  her  distributed  among  them  as  she  should  think 
fit ;  and  if  there  should  be  no  appointment,  then  equally  ;  with 


(n)  1  Eden,  77  ;  S.  C.  cit.  3  B.  C.  C. 
253,  in  Boyle  v.  Peterbro\ 
(o)  I  Eden,  463. 
ip)  2  Eden,  6. 
(q)  Amb.  364. 
(r)  4  Ves.  771. 


(a)  See  3  B.  C.  C.  253,  in  B(^  r. 
Peterbro\  and  Belt's  note  ib.;  and  1 
Ves.  ju.  308,  in  S.  C. ;  see  also  1  V. 
&  B.  100,  in  Buicfter  ▼.  Butcher. 

(b)  1  Ves.  sen.  209;  Sug.  151. 
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siirviyorship  on  their  death,  under  age,  or  unmarried ;  and  it  was     chap.  xxii. 
held,  that  until  the  making  of  an  appointment  the  objects  were       ^^*  "- 
intitled  to  the  interest  of  the  legacy  (c)« 

[2773.]  In  Lord  Teynham  v.  Wehb  (cf),  which  arose  on  money, 
the  donee — the  fiither  of  the  children — had  too,  in  &ct,  no  life 
interest;  Lord  Hardwicke  was  disposed,  it  seems,  to  take  a  dis- 
tinction as  to  the  vesting  between  an  exclusive  power  and  a 
general  power,  to  be  exercised  among  all  the  objects, — not  hold- 
ing distinctly  that  there  was  a  vesting  in  either  case;  it  was 
unnecessary,  however,  to  determine  the  point 


3. — Where  there  is  No  Express  Gift  in  default  of  an  appointment 
[2774.]  Where  there  is  merely  an  implied  gift  to  the  ob- 

« 

jects  (195),  it  would  seem  that  in  general  the  same  rule  prevails 
as  to  the  objects  who  take  (e). 

[2775.]  In  Maddison  v.  Andrew  {f)y  however,  though  the 
power  expressly  authorized  an  appointment  by  act  inter  vivos^  as 
well  as  by  will,  Lord  Hardwicke  held  that  only  those  objects  who 
survived  the  donee  could  take ;  and  that  if  all  had  died  in  the 
donee's  life  time,  the  representatives  would  not  have  been 
intitled,  though  in  that  event  the  property  would  have  become 
the  donee's  (212).  It  was,  however,  unnecessary  to  determine  the 
point,  as  the  objects  were  considered  to  take  as  joint  tenants  (y). 
It  is  difficult  to  subscribe  to  Lord  Hardwick^s  reasoning ;  and  in 
fstct  the  case  seems  to  have  been  doubted  by  Lord  ITiurlawy  at 


(c)  And  see  Panont  v.  PartoM,  9      v.  Whitcombe,  3  Mer.  689 ;  White  ▼. 


Mod.  464 ;  JRahinion  v.  Smithy  6  Mad. 
194. 

(d)  2  Yes.  sen.  198. 

(e)  Casterton  v.  Sutherland  (1244) ; 
see  Spencer  y.  Spencer j  5  Yes.  362; 
and  see  Hand$  ▼.  Hands  (21 1) ;  Pope 


St,  Barbe,  1  Y.  &  B.  399. 

(/)  1  Yes.  sen.  57 ;  S.  C.  cit.  from 
MSS.  d  Yes.  748,  &c.,  in  Reade  ▼. 
Reade, 

{g)  (2790) ;  see  in  Duke  ofMarlhro^ 
V.  lard  Godolphin,  2  Yes.  sen.  61. 

[2775] 
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CHAP.  xxii.     least  upon  a  point  connected  with  this  (h) ;  and  to  have  been 
SEC.  II.        disapproved  by  Lord  Loughborottgh  (i). 


[2776.]  It  does  not  appear  whether  Kennedy  y.  Kingston  (A) 
was  decided  upon  any  such  view;  it  would  seem  that  the  power 
was  not  confined  to  an  execution  by  will  (792);  where  the  power 
is  so  confined  (/)  there  may  be  more  ground  for  the  argument 

[2777.]  In  Madoc  v.  Jackson  (m),  which  occurred  on  a  settle- 
ment of  leaseholds,  it  cannot  be  clearly  discovered  whether  there 
was  an  express  limitation  in  default  of  an  appointment  or  not; 
the  only  child  seems  to  have  died  during  the  existence  of  the 
power;  and  it  was  clearly  held  that  the  child  took  a  vested 
interest;  this,  indeed,  was  not  the  main  point  in  the  case,  but 
arose  incidentally. 


Power  of  revo- 
cation. 


4. — Miscellaneous  observations^  and  herein  Smith  v.  Death,  cad 

the  rule  in  Shelly's  caxe. 

[2778.]  Where  the  uses  have  been  directly  limited,  with  a 
power  of  revocation  or  of  revocation  and  new  i^pointment  supers 
added,  it  would  seem  never  to  have  been  doubted  that  the  uses 
were  vested  (n).  This  shews  that  there  is  no  inflexible  rule  of 
law  to  prevent  the  limitations  being  vested,  when  they  are  pre- 
ceded by  a  mere  power  of  appointment;  it  is  simply  a  question 
of  construction.  In  Smith  v.  Lord  Camdford  {o)  it  was  argoed, 
that  if  Doe  v.  Martin  were  not  law,  it  would  follow  that  when 


(A)  See  2  B.  C.  C.  588,  in  Madoc 
Y.  Jackson, 

(t)  5  Ves.  748,  in  Eeade  y.  Reade, 

(k)  2  J.  &  W.  431 ;  see  Sug.  4th 
ed.  514 ;  see  Garthwarth  y.  Rohimon^ 
2  Sim.  43. 

(/)  See  Target  y.  Grant  (226) ;  Jones 
Y.   Clough    (888);    Spring   y.   BiU$ 


(1057). 

(m)  2  B.  C.  C.  587, Belfsed.;  S.C. 
cit  4  Ves.  792,  in  Barley  y.  ifomf, 
and  1  S.  &  L.  293,  in  Campbell  r. 
Sandys, 

(n)  See  Snape  y.  Turton  (9230); 
see  also  LoMs  case,  (2738) ;  (2746). 

(o)  2  Ves.  ju.  708. 
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th'ere  is  a  power  of  reyocadon,  the  limitations  would  be  also    chap.  xxii. 
contingent  ^^^' "' 


[2779.]  Perhaps  with  reference  to  the  general  point,  at  least  Ground  of  old 
as  applicable  to  some  cases,  there  may  be  two  conflicting  rules ; 
one,  that  a  remainder  is  never  considered  as  contingent  if  it  can 
be  made  a  vested  one;  another,  that  a  limitation  never  operates 
by  way  of  shifting  use  or  executory  devise,  if  it  can  operate  as  a 
remainder  (p).  The  view  taken  in  Ixm^s  case  may  possibly  have 
been  adopted  by  analogy  to.  limitations  at  common  law  in  instru- 
ments inter  vivos ;  here,  in  many  cases,  the  only  mode  of  sup- 
porting the  power,  as  overreaching  the  limitations,  must  have 
been  to  hold  that  the  limitations  were  contingent  (20)  (74) 
(2751) ;  at  this  day  it  may  be  that  similar  cases  can  arise.  How- 
ever, upon  whatever  principles  the  original  view  of  holding  the 
limitations  to  be  contingent  proceeded,  the  point  seems,  as  before 
(2749)  noticed,  to  be  in  general  quite  settled  in  favour  of  their 
vesting. 

[2780.]  Although,  speaking  generally,  limitations,  subject  either  Portions  sub- 
to  a  power  of  appointment,  or  to  a  power  of  revocation,  may  be  or  of  revocabon. 
become  vested  subject  to  the  execution  of  the  power,  it  seems  to 
follow  as  a  matter  of  course,  that  so  long  as  the  power  is  in 
existence,  a  portion  subject  to  be  defeated  by  its  execution 
cannot  be  raised  {q).  There  may,  however,  it  seems,  be  cases  of 
portions  where  the  object  would  be  intitled  to  intermediate  inte- 
rest; in  tbe  cited  case  the  term  of  years  was  subject  to  be  revoked, 
so  that,  without  reference  to  other  reasons,  the  receipt  of  interest 
was  out  of  the  question,  at  least  at  the  particular  period,  whatever 
might  be  the  case  afterwards  in  the  event  of  the  power  not  being 
exercised :  in  deciding  the  case,  the  Chancellor  relied  on  various 
other  circumstances  besides  the  power. 


{p)  See  Ive»  v.  Legge,  3  T.  R.  488, 
in  note  to  Doe  d.  Comberbach  v. 
Ptnryn;  and  2  Crui.  Dig.  285, 
2nd  ed. 


{q)  See  Reresby  ▼.  Newlandy  2  P. W. 
93,  6  B.  P.  C.  75,  8to.  ed.;  see  in 
Duke  of  Marlbro*  v.  Earl  Godolphin, 
1  Eden,  404. 

[27801 
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CHAP.  XXII. 
SEC.  II. 

SanriviDg  ob- 
jects. 


[2781.]  We  have  seen  (2767)  that  both  as  to  real  and  as  to 
personal  estate,  limitations  preceded  by  a  power  of  appointment 
are,  with  reference  to  the  objects  to  become  in  titled,  construed 
in  the  same  way  as  if  there  was  no  power — ^that  without  the 
existence  of  some  circumstance  independent  of  the  power,  the 
limitations  will  not  be  confined  to  those  objects  only  who  shall 
survive  the  period  of  its  determination. 


Express  provi- 
sions as  to 
surviving. 


[2782.]  Sometimes,  as  in  Smith  v.  Death  (r),  the  power,  though 
to  be  exercised  by  deed  as  well  as  by  will,  expressly  provides 
that  the  objects  taking  under  an  appointment  shall  survive  the 
donee ;  in  that  case  it  was  argued  that  the  same  contingency  must 
therefore  be  applicable  to  the  direct  linutations ;  but  it  was  held 
otherwise. 


[2783.]  WoUen  v.  Tanner  («)  was  the  converse  case : — ^there  the 
limitation  in  de&ult  of  an  appointment  was  to  the  surviving 
children;  but  it  was  considered  that  an  appointment  could  be 
made  by  an  instrument  inter  vivos  'to  a  child 'who  should  not 
survive. 


"  Default  of" 
objects. 


[2784.]  Where  a  settlement  contains  a  limitation  to  objects  for 
absolute  interests,  and  in  de&ult  of  objects  a  gift  over, — if  an 
object  should  be  in  existence  at  the  date  of  the  settlement  (/), 
perhaps  there  is  ground  to  contend  the  intention  must  be,  that 
surviving  objects  only  shall  take;  and  that,  even  if  no  power 
of  appointment  but  a  mere  life  or  other  interest  precedes  the 
limitation. 


As  to  beir 
taking  by  pur- 
chase. 


[2785.]  We  may  here,  perhaps  properly,  notice  a  case  which 
was  before  Mr.  Feame{a): — it  arose  on  leaseholds  for  years,  and 
also,  as  it  seems,  for  lives  vested  in  trustees  in  trust  for  a  party 
for  life,  then  as  he  should  appoint  by  toiUy  and  in  default  of  an 


(r)  5  Mad.  371 ;  see  Bielefield  v. 
Recordy  2  Sim.  354. 

(«)  5  Ves.  218;  see  Bidefidd  v. 
Reeordy  tup. 


(0  See  Camphdl  y.  Sandy$,  1  S.  Sc 
L.  281 ;  (1263). 
(a)  P.  Works,  401 . 
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appointment  for  his  heirs;  Mr.  Feame  considered  it  questionable    chap.  xxir. 
whether  the  heir  would  not  take  as  a  purchaser.  ^^^' "' 


[2786.]  Whatever  may  be  the  proper  view  in  such  a  case,  it 
seems  clear  that  in  ordinary  cases  the  circumstance  of  a  power 
preceding  a  limitation  to  the  ^<  heirs''  of  a  party  taking  a  prior 
life  or  larger  interest,  will  not  alter  the  construction  of  the 
word  ^^  heirs,"  or  prevent  the  application  of  the  rule  in  SheUi/s 
case  (h). 

[2787.]  We  may  here  refer  to  the  case  of  Harington  v. 
Harte  (c),  though  perhaps  it  is  difficult  to  make  it  bear  upon 
the  points  above  discussed. 


SECTION  III. 

OF   VARIOUS   OTHER   POINTS. 


[2788.]  We  may  here  consider : — 

1. — Whether^  where  a  Gift  is  Implied  in  favour  of  the  objects 
of  a  powevy  they  take  as  Tenants  in  Common  or  as 
Joint  tenants  (2789). 

2. — As  to  Appointments  whoUy  or  partially  Bad  (2798) 


S.^-As  to  Void  Powers  (2808). 
4. — General  observations  (2811). 


(h)  See  Feanie's  Rem.  28 ;  Doe  t.  \Um  (2750) ;  see  (1865). 
Jets&n  (1021);  Cholmondeley  v.  Clin-  I      (o)  1  Ck)x,  131. 


CHAP.  XXII. 

SEC.  in. 


[2788] 


480 


LIMITATIONS   IN   DEFAULT   OF   AN    APPOINTMENT — SUNDRIES. 


CHAP.  XXII. 
SEC.  III. 


1. —  Whether^  where  a  Gift  is  Implied  in  favour  of  tlie  olg&is 
of  a  power  J  they  take  as  Tenants  in  Common  or  as 
Joint  tenants, 

[2789.]  Where,  though  no  appointment  be  made,  a  gift  is  im- 
plied in  favour  of  the  objects  (195),  it  may,  it  seems,  be  considered 
as  settled  in  general  (2623),  that  they  take  as  tenants  in  common ; 
or  at  least  in  those  cases  where  a  division  in  shares  is  contemplated. 

[2790.]  In  two  cases  (d)  before  Lord  Hardwicke  indeed  he 
took  a  different  view;  but  it  was  not  necessary  in  either  to 
decide  the  point. 

[2791.]  In  a  more  modem  case  (e)  it  was  said  that  Lord 
Uiurlow  disapproved  of  Maddison  v.  Andrew  on  this  point, — con- 
sidering that  ^^  it  was  impossible  to  infer  a  joint  tenancy  where 
<^  the  testator  meant  division ;"  and  in  the  principal  case  {Beade 
V.  Reade)  where  an  estate  was  devised  to  a  man  in  fee  upon  trust 
to  give,  &c.,  ^^  unto  and  amongst"  his  four  children  in  suck 
manner,  proportions,  &c.,  as  he  by  deed  or  will  should  appoint,— 
it  was  held  that  the  children  took  as  tenants  in  common. 

[2792.]  The  like  doctrine  appears  in  Casterton  v.  Sutherland 
(1244),  where  the  devise  was  ^^  unto  and  amongst  all  and  every 
'^  our  children,  and  in  such  manner  and  in  such  proportions"  as 
a  wife  should  appoint 

[2793.]  And  in  Bushell  v.  Bushell  (/),  Lord  Redesdak  con- 
sidered that  the  objects  took  as  tenants  in  common ;  it  does  not 
appear  however  that  any  had  died. 


((Q  Madditon  v.  Andrew^  I  Ves. 
sen.  67;  Duhe  of  Marlbro'  v.  Lord 
Godolphirij  2  Ves.  sen.  61 ;  see  Gibton 
T.  Kniven  (1130) ;  Alexander  v.  Alex- 
ander (1543);  Bristow  v.  Warde^  2 
Ves.  ju.  336 ;  White  v.  Si.  Bathe,  1 
V.  &  B.  399. 


(e)  See  6  Ves.  747,  in  Reade  ▼. 
Reade. 

(/)  (234) ;  see  BurreU  y.  Bwndl 
(1069);  Fortescue  v.  Gregory  5  Ves. 
553 ;  Longnkore  v.  Broam^  7  Ves.  124 ; 
Kennedy  y.  Kingston,  2  J.  &  W.  431 ; 
Fowler  v.  Hunter,  3  Y.  &  J.  514. 
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[2794.3  The  construction  by  whicli  the  objects  are  made    chap.  xxii. 
tenants  in  common,  seems  to  be  more  in  accordance  with  prin-       ^^c*  ">• 
dple,  for  the  reason  assigned  by   Lord   Thurlow  (2791);   and  Principle. 
especially  where  the  word  ^^  amongst,"  or  some  such  word  is  used, 
since  that  word  standing  alone  appears  to  have  the  effect  (g). 

[2795.]  The  point  may  have  occurred  on  many  of  the  cases  Relations. 
which  have  arisen  on  dispositions  in  favour  of  relations  (2623). 

[2796.]  Where  there  is  a  direct  limitation  to  the  objects  in  Direct  limita« 
default  of  an  appointment,  and  in  such  terms  as  to  create,  though 
not  by  the  usual  formal  words,  an  interest  in  joint  tenancy,  the 
direct  limitation  will  not  be  controuled  by  the  circumstance  of 
its  being  preceded  by  a  power,  which  standing  by  itself  might 
have  occasioned  an  implied  gift  to  the  objects,  and  that  as  tenants 
in  common  (A).  The  dedsion  appears  to  be  perfectly  correct; 
there  is  an  express  provision  as  to  what  is  to  be  the  effect  of 
a  non-appointment,  and  that  provision  makes  the  objects  joint 
tenants;  the  express  provision  excludes  all  implication. 

[2797.]  Dearsley  v.  Albot  (i),  which  arose  on  a  special  verdict.  Power  to 
is  a  different  kind  of  case :— a  man  devised  lands  to  three  sons  menu***  *  ^ " 
and  their  heirs  for  ever;  and  afterwards  declared  his  will  to  be 
^^  that  the  said  lands  be  equally  unto  my  said  three  sons,"  by 
the  order  of  trustees, — an  allotment  in  severalty  being  then 
directed;  and  it  was  held  that  before  a  division  the  sons  took 
as  tenants  in  common.  In  Webster^s  case  (j)  there  is,  with 
reference  to  a  very  similar  disposition,  a  dictum  apparently  to 
the  contrary. 


2. — As  to  Appointments  wholly  or  partially  Bad. 

[2798.]  Frequently  appointments  are  made  in  words  to  the 
full  extent  of  the  power,  but  they  are  either  wholly  or  partially 
bad,   as  having  been  made  contrary  to  its  meaning.      In   the 


(^)  2  Jar.  Pow.  Der.  371.  4,  from  Ro.  Ab. 

(A)  Stratum  ▼.  Best  (1256).  (j)  3  Leon.  19. 

(i)  Vin.  "  Joint  Tenants,"  482,  pi. 
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former  case  there  is  in  effect  no  appointment;  the  limitations  in 
default  of  an  appointment  therefore  altogether  take  effect:  in 
the  latter  case  the  appointment  is  eventually  partial  only;  and  as 
to  the  portions  of  the  property  not  effectually  appointed,  the 
ulterior  limitations  operate. 


Illusory,  &c. 


Excess, 


Lapse. 


[2799.]  Appointments  wholly  defective  have  frequently  arisen 
from  the  circumstance  of  an  object  being  totally  excluded  when 
the  power  has  not  authorized  an  exclusive  disposition  (A),  or 
from  the  circumstance  of  an  illusory  share  being  appointed, 
which,  as  elsewhere  (1108)  appears,  has  in  equity  been  deemed 
an  exclusion  of  the  disappointed  object  (/) :  on  the  other  hand, 
appointments  partially  defective  have  frequently  occurred  where 
the  power  has  been  exceeded, — ^but  to  a  certain  extent  only  (m). 

[2800.]  Sometimes  appointments  by  a  testamentary  instru- 
ment become  wholly  or  partially  void,  in  consequence  of  a 
lapse  (1744),  arising  from  the  death  in  the  testator's  life  time 
of  the  appointee. 


[280L]  In  Hutcheson  v.  Hammond  (n),  under  a  general  power 
over  a  real  estate,  an  appointment  was  made  by  will  to  trustees, 
in  trust  to  sell  and  to  apply  the  proceeds  in  favour  of  a  variety 
of  persons;  one  of  the  parties  died  in  the  testatrix's  life  time; 
and  the  sum  intended  for  that  object  having  in  consequence 
lapsed  (1754),  it  was  held  that  it  belonged  to  the  parties  to  whom 
the  estate  was  limited  in  default  of  an  appointment  Here  at 
Appointment  at  law  the  appointment  remained  complete ;  but  in  equity  the  trusts 

law  with  void       •  ^  i*  m    i 

tj^atg,  m  part  failed. 


(k)  Burleigh  v.  Pearson  (1062); 
see  Vaiie  v.  Lord  Dungannon  (1096). 

(/)  Gibson  V.  Kniven  (1 130) ;  Pock- 
lington  v.  Bayne^  1  B.  C.  C.  450; 
Vanderzee  v.  Aclom  (1139) ;  Spencer 
V.  Spencer  (1139);  Kemp  v.  Kemp 
(1 139) ;  see  Butcher  v.  Butcher  (1 139); 
see  (1195). 

(m)  Alexander  v.  Alexander,  2  Ves. 
sen.  640 ;  Adams  v.  Adanu^  2  Cowp. 


651;  Bristow  v.  Warde^  2  Ves.cjn. 
336;  Routledge  v.  Dorril,  2  Ves.  ju. 
357 ;  Crompe  ▼.  Barrow^  4  Ves.  681 ; 
Brudenell  v.  Elwes  (1 572) ;  see  BMir 
son  V.  Hardcasde  (1586);  Swiih  t. 
Lord  Camelford  (1562) ;  Va$ier,  Lord 
Dungannon  (1096). 

(n)  3  B.  C.  C.  128 ;  see  Brookmm 
V.  Hales,  2  V.  &  B.  45. 
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[2802.]  In  connexion  with  the  last  case,  we  may  notice  a  chap.xxii. 
position  of  Sir  E.  Sugden  (a),  that  "  where  there  is  a  power  to  ^^^*  '"• 
''  appoint  part  of  a  settled  fund,  the  execution  of  the*power  takes 
^^the  part  appointed  entirely  out  of  the  settlement;  although, 
'^  therefore,  the  beneficial  interest  in  it  is  not  immediately  dis- 
'^  posed  of,  yet  there  can  be  no  resulting  trust  for  the  benefit  of 
''  any  person  under  the  deed  creating  the  power.'' 

[2803.]  In  support  of  this  position  ManseU  v.  Price  {b)  is  cited. 
The  case  was  in  effect  this : — by  a  marriage  settlement  the  bulk 
of  the  wife's  personal  estate  was  vested  in  trustees,  in  trust  for 
the  husband  and  wife  for  their  lives;  then  it  was  to  be  laid  out  in 
land,  to  the  use  of  the  heirs  of  her  body  by  him,  with  remainder 
to  the  survivor  in  fee. — There  was  no  issue,  and  he  survived ;  so . 
that  he  became  absolutely  intitled. — The  settlement,  however, 
contained  a  power  to  the  wife  to  dispose  of  1500/. ;  and  she  ex- 
ercised the  power  by  deed,  by  limiting  that  sum,  on  her  decease, 
to  a  trustee,  in  trust  for  great  nieces  at  twenty-one,  &c. — The 
question  arose  as  to  the  intermediate  interest,  until  the  money 
should  become  vested  in  the  nieces, — the  husband  claiming  the 
interest  as  his  wife's  administrator,  or  as  owner  subject  to  the 
power;  it  appears  to  have  been  held  that  the  interest  followed 
the  capital ;  so  that,  in  fact,  there  was  nothing  undisposed  of. 

[2804.]  The  case  cannot,  therefore,  be  considered  an  authority 
for  Sir  E.  SugdeiCs  position ;  and  to  say  the  least  there  may  be 
cases  where  at  all  events  the  position  would  not  hold,  but  where 
the  appointment,  though  directly  and  immediately  to  a  trustee, 
would  be  only  of  so  much  as  should  be  beneficially  disposed  of, 
thus  operating  simply  as  a  charge  on  the  settled  fund.  In  the 
particular  case,  if  the  sum  did  not  ultimately  become  vested  in 
the  great  nieces,  &c.,  a  question  must  have  arisen  as  to  the  capi- 
tal, in  what  way  it  would  go.  The  intervention  of  the  trustee 
seems  the  only  point  unfavourable  to  the  claim  of  the  husband  as 
owner,  under  the  limitation  to  the  survivor. 


(a)  331.  (J)  Appx.  702;  (1517)  (2710). 

I  I  2  [2804] 
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Implied  gifts. 


[2805.]  In  many  cases  there  is  no  express  gift  to  the  objects 
of  a  power  in  default  of  its  ei:ecutioD,  but  one  is  implied  (195). 
In  these  cases  the  same  rules  in  general  appear  to  hold  as  in  the 
cases  of  express  gifts,  whether  the  defective  appointments  be 
wholly  or  partially  bad  (c). 


Residuary  dis- 
positions, &c. 


[2806.]  And  here  we  may  notice  that  if  a  power  be  given  by 
will  over  a  residuary  personal  estate,  with  no  ulterior  dispositioD 
implied  or  otherwise,  and  the  power  be  not  duly  exercised,  diere 
is  an  intestacy  (d). 


[2807.]  On  the  other  hand,  where  real  or  personal  estate  is 
given  by  will  to  a  person  for  life,  with  a  power  of  appointment 
over  it,  but  with  no  further  particular  disposition, — if  the  power 
be  not  exercised,  the  property  will,  as  a  general  rule,  subject, 
it  may  be,  to  exceptions,  fall  into  the  residuary  disposition,  if 
any  {e). 


3. — As  to  Void  Powers, 

[2808.]  Where  property  is  limited  as  one  shall  appoint,  and 
in  default  of  an  appointment  over,  it  seems  that  if  the  power  be 
void  the  limitation  over  takes  effect,  notwithstanding  the  donee 
profess  to  exercise  the  power  (f). 

[2809.]  The  same  doctrine  was  held  in  Ingram  v.  Ingram  (a), 
where  a  father,  having  a  power  to  appoint  among  children,  limited 
the  property  to  the  children  as  his  wife  should  appoint;  and  in 
default  of  an  appointment,  then  to  the  children ;  the  last  power 
being  void  as  a  delegation  of  the  father's  authority,  the  children 


(c)  Maddison  v.  Andnw^  1  Ves. 
sen.  67. 

(d)  See  Simpsnn  r,  Hormhy  (725) ; 
see  (1070). 

(e)  Duke  of  Marlhro^  v.  Lord  Godol- 
phin^  2  Ves.  sen.  61 ;  Brown  v.  Higgi 
(232);   Nannock    v.  Norton,    7  Ves. 


391 ;  Eeid  v.  Shergold,  10  Ves.  370. 

(/)  Warwick  v.  C^erard  (62); 
Goodlide  v.  Petoe  (02);  (1543); 
(1560). 

{a)  2  Atk.  86;  S.  C.  clt  I  Ves.  sen. 
259,  in  Kirkham  v.  Smith. 
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took  under  his  appointment     Sir  E.  Suffdetiy  notwithstanding  he    chap.  xxii. 
lays  down  the  above  general  rule  (J),  attempts  to  shew  (c)  with       ^^^'  "'• 
reference  to  Ingram  v.  Ingram^  that  had  the  delegated  power  been  Sir  £.  Sugden. 
to  appoint  to  strangers — for  instance,  as  we  may  suppose,  grand- 
children— with  a  limitation  in  default  of  an  appointment  to  the 
children^ — though  the  delegated  power  would  have  been  equally- 
void,  the  limitation  over  would  not  have  taken  effect,  since  this 
result  would  be  contrary  to  the  donee's  intention ;  the  reasoning 
on  this  point,  and  on  the  other  cases  put  by  Sir  E.  Siu/deriy 
appears,  however,  to  be  far  from  satisfactory,  at  any  rate  having 
r^ard  to  the  authorities :  the  cases  put  by  him  seem  not  very 
likely  to  occur. 

[2810.3  It  is  perhaps  not  clear  on  what  precise  principle  the  Principle. 
doctrine  proceeds, — whether  by  analogy  to  the  case  of  a  set  of 
limitations  accompanied  by  a  power  of  revocation  (d)^  or  upon 
some  other  principle  (e). 


4. — General  observations, 
[2811.]  Where  a  power  is  given  to  two  or  more,  or  the  sur-  Forms  and 

•  ^    ,  ,  .  meaning  of 

vivors  or  survivor  of  them, — or  to  two  or  more,  or  the  survivors  powers  vested  in 
or  survivor  of  them,  or  the  representatives  of  such  survivor, — it  ^^^0,7  ^&c. 
is  meant  that  these  several  parties  shall  have  the  liberty  of  exe- 
cuting the  power  successively,  provided  only  no  appointment  or 
no  complete  appointment  shall  have  been  previously  made ;  so 
that  the  authority  of  the  survivors  or  survivor,  or  the  representa- 
tives, is  superseded  to  the  extent  of  any  previous  exercise  of  the 
power.  In  modern  forms — except  in  the  case  of  trustees,  as  in 
the  ordinary  powers  of  sale  and  exchange,  &c.,  where  the  powers 
are  usually  extended  to  the  representatives — it  is  common  to  give 
successive  powers  in  detail  Thus,  in  marriage  settlements  where 
powers  to  be  exercised  among  children  are  intended  to  be  limited, 


(b)  148,  and  see  178. 

(c)  649. 

(rf)  Sug.  148 ;  see  Duke  o/Marlbro 


V.  Lord  Godolphin  (304). 
(e)  See  Sug.  549. 


[2811] 
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first  to  the  husband  and  wife,  and  then  to  the  survivor  of  them, 
or  one  of  them  in  particular,  if  surviving, — the  property  is 
limited  to  such  uses,  &c.,  in  favour  of  the  children,  as  they  shall 
jointly  by  deed,  &c.,  appoint;  and  in  default  of  such  appointment^ 
&c.,  as  the  survivor,  &c.  shall  by  deed,  will,  &c.,  appoint.  In  old 
forms  the  powers  are  frequently  united  in  one  clause,  the  pro- 
perty being  limited  to  such  uses,  &c.,  as  the  husband  and  wife, 
or  the  survivor^  shall  appoint,  &c.  (1346).  Perhaps  there  is  no 
substantial  difference  between  the  forms. 


Limitations 
subject  to  mere 
powers  not 
remainders. 


[2812.]  It  is  not  uncommon  to  find  limitations  subsequent  to  a 
power  of  appointment  spoken  of,  even  with  reference  to  the  power, 
as  remainders.  The  limitations  may  be  remainders  with  refei^ 
ence  to  estates,  if  any,  antecedent  to  the  power;  but  not  with 
respect  to  the  power,  at  least  viewed  as  such.  The  inaccuracy 
occurs  in  Sir  E.  Suffden*swoTk(f),  where,  referring  to  GoodhiU  v. 
Brigham  (52)  he  says,  ^^  it  is  clear  that  the  Court  might  have 
^^  considered  the  devise  as  giving  her  a  power  of  appointment 
"  with  a  remainder  in  fee ;"  the  meaning  however  is  obvious  (y). 
In  the  first  edition  varipus  similar  passages  occur  (A) ;  but  they 
have  been  corrected. 


«  In  default 
thereof." 


[2813.]  In  Pritchard  v.  Quinchcmi  (230),  where,  after  succes- 
sive life  estates  to  a  husband  and  wife,  a  real  estate  was  limited 
to  the  use  of  all  or  any  of  the  children,  as  the  husband  should 
appoint,  ^^and  in  default  thereof,"  to  the  husband, — the  qaestion 
was  discussed  what  the  words  "  in  default  thereof"  meant, — ^whe- 
ther they  referred  to  a  default  of  an  appointment,  or  a  de£uilt 
or  failure  of  issue ;  they  were  considered  to  mean  in  default  of 
an  appointment  (£). 


Provisions  as         [2814.]  Speaking  generally,  the  provisions  as  to  vesting,  &C., 

ves  Dg,    c.    f^UQ^Qg  ^Q  limitation  of  portions  in  default  of  an  appointment, 

appear  to  apply  only  to  frmds  unappointed ;  and  not  to  appointed 


(/)  94,  and  see  83  -,  (2740). 
(y)  See  1  Pr.  Ab.ll8. 


(h)  263,  265,  266. 

(t)  See  Ives  y.  Leg^  (2779). 

[2814] 
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shares,  at  any  rate  in  opposition  to  an  appointment  That  they 
do  not  ordinarily  affect  the  power,  appears  from  Boyle  v.  the 
Bishop  of  Peterborough  (A);  though  in  that  case  indeed  the 
powers  expressly  authorized  the  donee  to  fix  the  times  of  vest- 
ing, &c.,  a  point  it  may  be  in  the  absence  of  particular  expres- 
sions commonly  implied  (2032). 
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[2815.]  In  the  special  case  of  Vane  v.  Lord  Dungannon  (/), 
though  it  was  considered  that  the  ^^  times'*  of  vesting,  &c.,  might 
be  postpoTied  under  the  authority  to  fix  the  ^*  times,"  &c.,  still 
subsequent  provisoes  which  directed  the  raising  of  a  smaller  or 
greater  amount,  according  to  the  number  of  the  children  who 
should  attain  twenty  one,  &c.,  were  thought  to  controul  the 
power,  and  to  prevent  an  accekraiion  of  the  period  of  vesting,  &c» 

[2816.]  Questions  too  may  arise  as  to  survivorship  (m)  and  Andastosur- 
advancement  clauses,  whether  they  will  operate  on  the  appointed 
shares,  &c. 


{k)  (1093) ;  see  Butcher  v.  Butcher 
(1139) ;  and  see  Smith  y.  Lord  Camel- 
ford{l5e2);  Conwaif7.ConuHUf{ldOl.) 


(I)  (1096). 

(m)  See   Coleman  r.  Seymour^   1 
Ve&  sen.  209 ;  see  (1302). 


[2816] 
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Copyholds. 


[2817.]  After  a  few  introductory  remarks,  we  may  consider 
the  present  subject  as  follows, — premising  that  it  cannot  in- 
general  be  necessary  to  notice  particularly  cases  arising  on 
copyhold  property  and  not  on  powers  (a), — and  that  leasing 
powers  will  receive  a  distinct  consideration  in  the  next  section. 


1. — The  Classes  for  whom  relief  Will  be  granted  (2829). 

(a.)  A  Purchaser  (SJ830). 
(b.)  A  Creditor  (2831). 
(c.)  A  Wife  (2%^). 
(d.)  A  Child  (2837). 
(c.)  A  Charity  (2839). 


(a)  1  Wat.  Cop.  2nd  ed.  210;  1  Scrir.  Cop.  274;  Sag.  Pow.348. 

[2817] 
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^.—The  aastesfar  wham  relief  wiU  Not  he  granted  (2843).  ^^c- '- 

(a.)  The  Donee  himself  {^^tU). 
(b.)  A  Husband  (2849). 
(c)  Grandchildren,  Sfc.  (2851). 
(d.)  Strangers  generality  (2853). 

3. — As  to  parties  having  Equal  Equities  (2859). 

4. — The  effect  of  the  parties  being  or   not  being  otherwise 
Provided  for  (2864). 

5,— As  to  defects  in  the  nature  of  the  Instrument;  and  its 
Ceremonies. 

(a.)  Where  a  Testamentary  Instrument  is  used  instead 
of  an  Instrument  inter  yiyos ;  or  the  reverse 
(2874). 

(b.)  The  u^ant  of  a  Seal  (2S7S). 

(c.)  The  want  of  Witnesses,  ^c.  (2879). 

(d.)  The  want  of  Signature  or  Writing  (2886). 

6. — As  to  defects  in  the  Limitation  of  the  property  or  of  the 
estate  or  interest  (2890). 

7. — Agreements  to  execute  powers  (2897). 

8. — Defective  executions  and  contracts  by  a  Feme  covert 
(2916). 

9. — Miscellaneous  observations  (2923). 


[2818.]  We  have  already  seen  that  at  law  all  tlie  conditions 
(454)  and  ceremonies  (855)  of  a  power  must  be  duly  complied 

[2818] 
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Defects. 


Agreements. 


with,  in  order  to  its  effectual  execution,  and  that  its  terms  must 
be  in  other  respects  regarded ;  in  some  cases,  though  there  may 
be  no  defect  as  to  the  instrument,  ceremonies,  &c.*,  still  there  may 
be  other  fatal  defects,  as  perhaps  in  the  limitation  of  the  estate  or 
interest.  We  must  at  once  perceive  that  there  may  be  an 
attempted  and  imperfect,  or  what  is  usually  called  a  defective 
execution  of  a  power.  But  besides  these  defective  executions, 
there  may  be  what  strictly  can  in  no  sense  be  caUed  an  execu- 
tion,— namely  an  agreement  to  execute ;  a  defective  instrument 
of  appointment  too,  if  not  at  least  in  some  cases  including  in  it 
such  an  agreement  impliedly,  may  do  so  under  express  covenants 
for  further  assurance. 


Law. 


Equity. 


[2819.]  At  law  both  the  agreement  and  the  defective  instru- 
ment of  appointment  are  perfectly  nugatory,  as  to  the  limidng  of 
any  interest  in  the  property  embraced  by  the  power,  whatever 
may  be  their  effect  as  to  damages :  in  equity,  however,  the  case 
is  wholly  different,  at  least  in  favour  of  certain  classes  of  objects, 
and  where  what  are  considered  the  substantial  parts  of  the  power 
have  been  regarded. 


Principle. 


[2820.]  The  principle  upon  which  relief  proceeds  appears  to 
be  that  adopted  by  Courts  of  equity  (6),  with  reference  to  ordi- 
nary agreements  and  defective  assurances.  Thus,  as  to  agreer 
ments,  that  which  is  agreed  to  be  done  is  to  many  purposes,  and 
it  seems  for  this  (c),  considered  done ;  and  in  regard  to  defective 
assurances,  it  appears  in  Bath  v.  Mountague  (cf),  that  as  the  want 
of  livery  on  a  feoffment  or  of  attornment  on  a  g^rant,  or  the  want 
of  a  surrender  with  reference  to  copyholds  is  supplied,  so  is  the 
want  of  formalities  in  the  execution  of  a  power.  A  like  doctrine 
appears  in  various  other  cases  (e) ;  and  in  one   of  the  cases, 


(h)  See  ]  Fon.  £q.  38;  2  vol.  31, 
5th  ed. 

(c)  Gilb.  165,  and  appx.  to  Francis's 
Maxims,  4,  in  Coventry  v.  Coventry; 
2  P.  W.  625,  in  Cotton  v.  Layer;  and 
see  Holt  v.  Holt,  2  P.  W.  648. 

(d)  (918) ;  see  S.  C.  2  Fieem.  122, 


nom.  Duchess  of  Albemarle  v.  BsM. 

(0  2  Freem.  256,  in  Fothergill  t. 
Fotheryill;  appx.  to  Franc.  Max.  12, 
in  Coventry  v.  Coventry;  2  P.  W.  704, 
in  Banks  v.  StUton;  2  Eden,  259,  in 
Wright  V.  Cadogan* 

[2820] 
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FoihergiU  v.  FoihergiU^  it  seems  to  Iiave  been  thought  that  there    chap,  xxuu 
was  much  more  reason  for  relief  with  reference  to  a  power,  the        ^^^'  '- 
circumstances  being  imposed  only  to  prevent  surprise  (f). 

[2821.]  In  a  variety  of  other  authorities  the  relief  has  been  Copyholds. 
more  especially  compared  to  that  granted  in  the  case  of  copy- 
holds {g) ;  indeed  the  reference,  more  particularly  in  the  modern 
cases,  is  to  that  species  of  defective  assurance  only :  and  to  it 
alone  Sir  £•  Seugden,  (h)  refers.  It  is  presumed,  however,  that  the 
case  of  defects  as  to  copyholds  has  been  more  commonly  referred 
to,  on  account  of  questions  as  to  them  having  been  more  fre- 
quent; and  that  there  is  in  jreneral  no  difference  between  that  Defective  assur- 

aoces  generally. 

daas  of  defective  assurances  and  others  (i). 
[2822.]  We  must  not  omit  to  notice  that  the  principle  of  the  Doctrine  ob- 

lectfid  to 

cases  as  to  powers  has  been  objected  to  by  Sir  W.  Grant  ( j ) ;  at 
least  with  reference  to  certain  cases ;  for  instance  as  against  a 
remainder  man  under  those  circumstances  in  which  he  can  have 
no  benefit  from  the  execution.  Lord  Eldon  too  is  reported  to 
have  expressed  an  opinion  (A),  that  originally  with  respect  to 
incomplete  dispositions  of  copyholds,  as  well  as  defective  appoint- 
mentS)  it  might  have  been  considered  that  for  want  of  the  forma- 
lities the  intention  (3005)  of  the  donee  was  not  fully  disclosed 
— that  the  party  had  stopped  in  the  middle  of  his  contemplated 
purpose.  This  is,  indeed,  an  objection  of  a  very  different  kind; 
and  it  would  not  apply  to  agreements,  at  least  those  entered  into 
for  valuable  consideration. 

[2823.]  The  distinction  between  the  relief  as  against  the  donee  Relief  as 
himself,  and  as  against  a  third  party,  was  adverted  to  in  Shannon  stranger. 
V.  Bradstreet  (J)  :  however  the  point  seems  perfectly  settled,  that 
in  £etvour  of  the  objects  afterwards  noticed,  relief  will  be  granted 


(/)  (854) ;  See  Lex.  Pnet.  300. 

is)  Lady  Hooke  t.  Grave  (576); 
ToUet  y.  Toilet  (765);  Chapman  t. 
Gibson^  3  B.  C  C.  229;  Rogen  r. 
MankaUy  17  Ves.  296. 

(A)  347. 


(t)  See  1  Fon.  Eq.  41,  5tli  ed. 
Ij)  Holmes  v.  Co^/n7/,  7  Ves.  505 ; 
see  13  Ves.  113,  in  Hixon  y.  Oliver, 
(k)  15  Yes.  51,  in  Finch  y.  Finch. 
(0  1  S.  &  L.  52. 

[2823] 
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as  against  both  classes ;  and  it  may  be  thought  that  the  relief  is 
perfectly  consistent  with  the  doctrine  of  Courts  of  equity  in  other 
cases,  and  naturally  flows  from  the  general  principles  adopted  by 
the  Courts. 


Defective  exe- 

cations-*.agree* 

ments. 


[2824.]  In  many  of  the  authorities  (m)  there  has  been  an 
attempt  to  make  a  distinction  as  to  relief  between  cases  of  strictly 
defective  execution,  and  cases  of  agreements  to  execute ;  and  dus 
in  fEivour  of  the  former,  as  if  agreements  were  cases  properly  of 
non-execution  (3034),  or  in  many  instances  manifested  an  incom- 
plete intention ;  and  perhaps  on  the  further  ground  that  agree- 
ments may,  under  some  circumstances,  more  readily  present  other 
remedies.  The  distinction  has  not,  it  seems,  in  general  at  least, 
been  allowed.  In  Shannon  v.  Bradstreet  (n)  the  two  cases  are  put 
by  Lord  Redesdale  on  the  same  footing,  or  perhaps  rather  in 
favour  of  agreements.  During  the  progress  of  Sir  jB.  Sugdals 
discussion  as  to  leases  (o),  it  would  seem  that  a  difference  is 
referred  to  with  respect  to  leasing  powers ;  as  to  general  cases  he 
appears  {p)  to  put  both  classes  on  precisely  the  same  ground. 


Powers  origin- 
ally legal. 


[2825.]  We  shall  hereafter  (2985)  find  it  has  been  said  diat 
the  relief  is  not  granted  in  the  case  of  powers  originally  in  their 
nature  legal,  and  not  derived  through  the  Statute  of  Uses ;  it  is 
difficult,  however,  tosubscribeatleast  in  all  respects  to  this  doctrine. 


Legal  and 
equitable  eze< 
cutions. 


[2826.]  As  to  Lord  Mansfidd^s  doctrine  (a)  that  what  is  an  equit- 
able is  a  legal  execution  of  a  power, — ^the  doctrine  in  the  sense 
in  which  he  meant  it,  is,  as  observed  by  Sir  E,  Svgden  (6),  com- 
pletely exploded  (c) ;  though  in  a  strict  sense  it  may  be  true 
(359).  As  remarked  by  Sir  E.  Sugden  after  Lord  Redesdak((l)^ 
<'  the  vice  of  this  reasoning  is,  that  equity  itself  does  not  hold 


(m)  See  paiticalarly  in  Coventry  t. 
Coventry  (2898). 

(n)  Sup, 

\o)  370, 376 ;  and  see  304 ;  (2936). 

(p)  366. 

(a)  Zouch  d.  Woolston  v.  Woolston, 
2  Burr.  1146,  1  W.  Blac.  282;  Earl 
of  Darlimjton  v.  PiUteney,  1  Cowp. 


260. 
(6)  346. 

(c)  See  in  Shannon  t.  BradttmU 
1  S.  &  L.  66;  and  in  WyhJiam  v. 
Wykham,  18  Ves.  395  ;  and  in  CIvke 
V.  Parker,  19  Vcs.  21. 

(d)  See  in  Shannon  v.  BradstreeU 

sup, 

[2826] 
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"the  power  well  executed  unless  the  form  is  adhered  to;"  but    chap,  xxiii. 
merely  relieves  by  compelling  the  execution  of  a  further  assur-        ^^^-  '• 
ance ;  and  that  in  certain  cases  only.     It  may  be  noticed,  too, 
that  where  all  the  estates  are  equitable,  so  as  to  be   simply 
within  the  jurisdiction  of  Courts  of  equity,  the  relief  is  equally 
confined  (e). 


[2827.]  In  a  case  in  Moore  {f)y  a  private  Act  of  Parliament  Private  Act. 
was  passed  in  favour  of  purchasers,  creditors,  &c.,  to  supply  an 
btended  revocation  defective  in  form  only. 


[2828.]  One  of  the  earliest  cases  in  which  a  Court  of  equity  Countm  of 
granted  relief,  is  the  Cotmtess  of  OxfircTs  case  {ff) :  it  related  to  * 

a  jointure,  part  of  which  only  was  bad;  but  whether  the  power 
was  defectively  raised  (69),  or  defectively  executed,  is  perhaps 
not  dear, — or  whether  the  wife  claimed  as  a  purchaser  by  con- 
tract, or  merely  as  a  volunteer. — We  may  now  consider  the 
general  authorities  under  their  several  classes : — 


1. —  TTie  Classes  for  whom  relief  Will  be  granted* 

[2829.]  The  relief  will  be  granted  for,— 

(a.)  A  PwrchcLser* 
(b.)  A  Creditor. 
(c.)  A  Wife. 
(d.)  A  Child. 
(e.)  A  Charity. 


(<r)  See  TolUt  v.  TolUi  (765); 
Swrgewn  t.  Sealey  (2830) ;  Wykham 
T.  Wykham,,  sup,;  Blake  v.  Mamell 
(1225) ;  Orhy  r.  Mohun  (2321). 

(/)  Lady  GresJuans  case,  Moo.  261, 
and  other  books,  (9S4). 


0/)  Cit.  1  Ch.  Ca.  264,  1  Freem. 
308,  in  Smith  v.  Ashtmi ;  2  Ch.  Ca. 
30,  in  Elliot  v.  Hele ;  Barn.  C.  C. 
113,  in  Harvey  v.  Harvey;  see  S.  C. 
Tothill,  132,  ed.  1820,  tit.  "Mistak- 
"  ing,"  No.  100. 

[2829] 
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Creditors  of 
aootiier. 


The  cases,  independent  of  those  in  fayour  of  purdiaseis,  have 
generally  arisen  with  reference  to  a  creditor,  wife,  or  child  of 
the  donee  of  the  power,  or  as  to  a  charity,  with  reference  to  a 
disposition  made  originally  by  such  donee.  In  fVUkes  y.  Hoimn 
(2882),  howeyer,  the  creditors  were  in  part  such  of  the  husband 
of  the  donee  of  the  power  (2832)  :  what  would  be  the  result  of 
a  defectiye  execution  of  a  power,  limited  to  a  stranger  to  appoint 
to  the  wife  or  children  {h)  of  the  settlor,  may  not  perhaps  be 
clear. 


(a.)  A  Purchaser, 

[2830.]  That  relief  will  be  granted  in  fayour  of  a  purchaser, 
in  which  class  a  wife  often  ranks  under  marriage  articles,  is  dear 
from  yarious  authorities  (t). 


(b.)  A  Creditor, 

[2831.]  That  relief,  too,  will  be  granted  for  creditors  who  are 
nearly  allied  to  purchasers,  is  also  clear  (j). 


(A)  See  Duke  of  Marlbro'  t.  Lord 
Godolpkin,  2  Ves.  sen.  75. 

(t)  HoUingshead  t.  HoUingshead 
(573) ;  Alford  t.  Alford  (2909) ;  Co- 
ventry V.  Coventry*  (2898);  Cotton 
V.  Layer  (1734) ;  Holt  r.  Holty  2  P.  W. 
648;  Rattle  y.  Popham^  or  Newport 
y.  Savage  (1983);  Jackson  v.  Jackson^ 
4  B.  C.  C.  4H2 ;  see  Pollard  y.  Lady 
Greenvill  (2950);  Elliott  r.  Hele 
(2902);  Sarth  y.  Lady  Blanfrey 
(2914) ;  Awm,  2  Freem.  224 ;  Lady 
Clifford  y.  Earl  of  Burlington  (2903) ; 
Fothergill  y.  Fothergill  (2835) ;  Lady 
Hooke  y.  Grove  (576);  Evelyn  y. 
Evelyn  (2532);  Hervey  y.  Hervey 
(1942) ;  Marchioness  of  Blandford  v. 
Duchess  ofMarlhro^  (1954) ;  Sargeson 


V.  Sealy^  2  Atk.  414,  9  Mod.  390; 
Bland  y.  Bland  (304) ;  Lady  Londm- 
derry  y.  Wayne  (I960) ;  Earl  ofDer- 
lington  y.  Pulteney  (763) ;  CamfhtU 
y.  Leach  (2941);  Wade  y.  Pe^  1 
B.  C.  C.  364  ;  Burrell  y.  Crutddigy 
15  Ves.  544 ;  Wykham  y.  Wykkem 
(1249);  Blake  y.  MameU  (1225); 
Moodie  r.  Raid  (941) ;  (2970). 

(/)  Bath  y.  Mouniague  (918);  Fo- 
thergill y.  Fothergill,  sup.;  Menzof 
y.  Walker,  Ca.  T.  Talb.  72;  Tdkl 
y.  Toilet  (765);  Earl  of  Darlw^ 
y.  Pulteney,  sup.;  Campbell  y.  Lesdi 
sup,;  Medwin  v.  Saruiham  (2357); 
Blake  y.  MameU,  sup, ;  Moodie  r. 
Reid,  sup, ;  see  Lex.  Pnet  300. 


*  This  was  not  the  case  of  a  mere  wife ;  Sug.  348. 


[2831] 
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[2832.]  In  Wilkes  v.  Holmes  (2882),  after  a  joint  power  limited  chap.  xxin. 
to  a  husband  and  wife,  a  power  was  reserved  or  given  out  of  the  »ec.  i. 
wife's  estate  to  the  survivor  of  them,  to  raise  2000/.  ^'for  the 
"purpose  of  paying  the  debts  of  the  husband  and  wife,  or  either 
"of  them,  or  making  a  provision  for  "  younger  children;  the 
wife  having  survived,  defectively  executed  the  power  for  all 
these  purposes;  and  the  defect  was  supplied,  as  well  for  the 
husband's  debts  as  for  the  other  objects.  Here  as  before  (2829) 
observed,  the  relief  was  given  for  creditors  who  were  not  such  of 
the  person  who  eventually  was  the  donee  of  the  power. 

[2833.]  In  Holmes  v.  CoghiU  (A),  Lord  Erskine  seems  to  have  Defective  ap- 
thought,  that  though  relief  is  not  granted  in  favour  of  a  stranger,  S^^!L^e- 
still  equity  might  interfere  so  far  as  to  render  the  fimd  assets  ^*'  assets. 
(1834)  for  the  donee's   creditors.      Sir   E.  Sugden  (/),  how- 
ever, appears  to  consider  that  the  Courts  will  never  go  to  this 
extent 

[2834.]  Perhaps  one  of  the  strongest  arguments  against  the 
relief  is,  that  the  attempt  has  never  been  made.  It  may  be 
going  too  far  to  say  (m),  that  thereby  '^  the  intention  of  the 
'^  donee  of  the  power  would  be  defeated ; "  since  we  can  hardly 
impute  so  dishonest  an  intention  to  a  party,  as  that  his  debts 
shall  not  be  paid;  besides  that  this  supposed  intention  would  be 
equally  defeated  in  many  other  cases,  where  clearly,  as  it  seems, 
relief  would  be  granted, — as  in  the  instance  of  a  voluntary 
appointment  to  a  wife  or  child  by  a  donee  who  should  die  insol- 
vent, and  whose  creditors  consequently  would  exhaust  the  whole 
fimd.  The  principle  of  the  cases  rendering  appointed  funds 
assets  may  be,  that  the  donee  has  dealt  with  the  funds  as  part  of 
his  estate ;  and  this  the  donee  has  done  in  an  attempted  appoint- 
ment to  a  stranger.  The  supposed  '^  hardship  "  on  the  remainder 
man  seems  really  nominal.  If  the  relief  would  not  be  granted 
on  a  mere  attempted  appointment,  perhaps  slight  words  in  a  will, 


{k)  12  Ves.  206 ;  see  in  HaringUm   I      (/)  350. 
T.  HarUy  1  Cox,  131.  I      (wi)  Sug.  360. 

[2834] 
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as  a  desire  expressed  by  a  testator  that  ^^  his  debts  should  be  paid," 
&C.,  might  make  a  difference.  If  the  relief  can  be  granted,  and 
the  fiind  should  be  more  than  sufficient  to  pay  the  debts,  of 
course  the  appointee  could  not  take.  The  word  "  stranger '' 
seems  used  somewhat  ambiguously  in  Sir  E,  SugderCs  (n)  dis- 
cussion ;  we  are  not  to  conclude  that  on  a  voluntary  appointment 
to  a  wife  or  child,  the  fund  is  not  assets. 


(c.)  A  Wife. 

[2835.]  A  wife  claiming  by  a  voluntary  disposition  is  clearly 
intitled  to  relief  (a) ;  at  least  in  general,  if  not  always  (2854). 


Remainder  man 
having  benefit 


[2836.]  Under  this  head  we  may  notice  a  point  put  by  Lord 
Redesdale  in  Shannon  v.  BradstreeUfi),  The  case  put  was  this  :•— 
a  certain  amount  is  fixed  for  a  jointure,  in  case  no  appointment 
shall  be  made,  of  a  sum  not  exceeding  a  larger  amount;  and  a 
defective  appointment  is  made  of  a  sum  smaller  than  the  amount 
fixed  in  default  of  an  appointment ;  Lord  Bedesdale  considered 
that  the  appointment  would  be  so  far  good,  that  the  wife  could  not 
claim  the  fixed  amount;  in  other  words,  that  the  remainder  man 
(2974),  who  in  ordinary  cases  is  bound  to  make  good  defective 


(n)  350,  351. 

(a)  Barhham  v.  Barkham,  cit.  10 
Mod.  469,  in  Coventry  v.  Coventry; 
FothergiU  v.  Fothergill,*  2  Freem. 
256,  1  Eq.  Cas.  Ab.  222,  pi.  9, 
"Dower;"  Toilet  v.  Toilet  (765); 
Hervey  v.  Hervey^  1  Atk.  561,  Bam. 
C.  C.  103,  109,  9  Mod.  253  ;  Prohert 
V.  Morgan^  1  Atk.  441 ;  Churchman 
V.  Harvey  f  Amb.  335;   see  in  Liidy 


Clifford  V.  Earl  ofBurlingUm  (2903); 
Lady  Hooke  v.  Grove  (576) ;  Banh 
T.  Sutton,  2  P.  W.  700 ;  Basid  t. 
Bland  (304) ;  Earl  of  DarlingUm  t. 
Pulteney  (763);  CampbeU  r.  Leeek 
(2941);  Medwin  v.  Sandham  (2357); 
Wykham  y.  Wykham,  18  Ves.  3d5; 
Moodie  v.  Reid  (941). 
(b)  I  S.  &  L.  63. 


*  Not  on  a  marriage  settlement  it  seems;  Fee  Powell,  166;  and  it  would 
appear  that  tlie  wife  was  previously  a  kept  mistress. 
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appointments,  should  in  this  case  have  the  benefit  of  the  de-    chap,  xxiii. 
fective  execution.    The  same  question  might  arise  on  a  power  to        ^^^'  '* 
charge  portions,  and  in  other  ways. 


(d.)  A  Child. 

[2837.]  Children,  as  such,  are  also  intitied  to  relief  (c).  In  some 
of  the  cases  (d),  ^^ younger  children"  are  especially  adverted  to. 

[2838.]  In  Rumbold  v.  Rumbold  («),  the  want  of  a  surrender  Pnnciplo. 
of  copyholds  was  said  to  be  supplied  in  £etvour  of  a  child  by 
analogy  to  the  Statute  of  Ch^table  Uses  (2840).  However 
this  may  be,  the  principle  upon  which  defective  surrenders, 
appointments,  or  other  assurances  are  made  good,  seems  to  be 
in  general  that  there  is  a  moral  obligation  (2865)  to  provide  Moral  obliga- 
for  the  objects.  In  Bath  v.  Movntoffue  (918),  where  there  are 
general  dicta  in  &vour  of  the  relief  for  creditors  and  younger 
children,  it  is  sidd  to  be  conscientious  in  a  party  to  provide 
for  these  objects. 


(e.)  A  Charity. 

[2839.]  Besides  the  four  classes  above  mentioned,  namely, — 
purchasers,  creditors,  wives,  and  children,  there  is  no  doubt  that 
a  Court  of  equity  will  supply  a  defect  in  favour  of  a  charity ; 


(c)  Smith  V.  Ashlon  (2878) ;  Sarth 
V.  Lady  Blanfrey  (2914);  Parker  v. 
Parker  {2S83);  Carter  Y.Carter  {227); 
RoherU  v.Dixall  (1280);  Wilkes  v. 
Iloltnes  (2882) ;  Sneed  r.  Sneed  (2874) ; 
Burrell  v.  Crutchley  (2030);  see 
Thwaytes  v.  Dye  (1277);  Anon,  2 
Freexn.  224 ;  Goodinge  v.  Goodingcy 
1  Eq.  Ca.  Ab.  342,  "  Power;"  Father- 
gill  V.  Fothergill  (2835);  Toilet  v. 
Toilet  (765) ;  Evelyn  v.  Evelyn  (2532) ; 
Bland  v.  Bland  (304) ;  Janes  t,  Clough 

VOL.   II.  K 


(888);  Earl  of  Darlington  v.  Ptdteney 
(763);  Campbell  v.  Leach  (2941); 
Medwin  y.  Sandham,  3  Swans.  685 ; 
Moodie  v.  Reid  (941) ;  see  Lex.  Praet. 
300. 

{d)  Bath  V.  Mountague  (918); 
Menzey  v.  Walker,  Ca.  T.  Talb.  72 ; 
and  see  Prince  v.  Green  (69) ;  Wilmer 
V.  Kendrick  (69) ;  and  see  in  Bagot  v. 
Oughton,  Fortes.  332. 

(e)  3  Ves.  69. 

:  [2839] 
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CHAP.  XXIII.    indeed  charities  seem  in  some  respects  to  have  the  precedence 
^^^'  '"        of  purchasers. 


Law. 


[2840.]  Sir  E*  Sugden  (f)  appears  to  consider,  that  by  ana- 
logy to  the  decisions  by  which  it  is  said  to  have  been  held,  that 
at  law  the  Statute  of  Charitable  Uses  (g)  has  superseded  the 
necessity  of  recoveries,  surrenders,  &c.  (A),  the  Statute  must  at 
law  have  superseded  the  necessity  of  attention  to  the  fonnaliiies 
of  powers.  This  may  be  the  case,  though  it  is  not  very  easy  to 
discover  in  the  Statute  any  words  which  can  properly  have  such 
an  effect;  and  more  particularly  where  a  commission  has  not 
issued  under  the  Statute..  However  there  are  cases,  it  seems,  in 
which  at  all  events  the  relief  must  be  merely  equitable, — as,  not 
to  mention  other  cases,  where  there  is  a  disposition  to  oiScers,  &c.» 
not  being  a  corporation  (i).  In  the  case  last  cited^  Lord  Norths 
ingtcn  considered  that  before  the  Statute,  defective  conveyances 
were  supplied. 


Incomplete  dis- 
positions. 


[2841.]  The  case  of  Piggot  v.  Penrice  (j)  seems  to  leave  it  in 
some  doubt,  whether,  contrary  to  the  authorities  (3005)  in  other 
cases,  a  general  intention  to  give  to  charity  impeded  by  death 
may  not  be  good ;  it  is  diiBcult  clearly  to  collect  the  facts« 


Power — Mort- 
main Act — 
appointment. 


[2842.]  And  here  it  may  be  noticed,  that  where  a  cliarity  was 
by  a  will,  prior  to  the  passing  of  the  Act  of  George  the  Second 
commonly  called  the  Mortmain  Act  (A),  directed  to  be  established 
by  a  charge  out  of  a  real  estate,  not  to  exceed  a  certain  yearly 
amount,  to  take  effect  at  or  before  the  decease  of  the  donee  of 
the  power  or  direction, — it  was  held  that  the  will  of  the  donee, 
though  after  the  passing  of  tlie  Act,  was  not  affected  by  it;  the 
charity  in  effect  had  been  established  by  the  original  will  (/). 


(S)  43  Eliz.  c.  4 ;  (2838). 

(A)  Sec  Alt,  Gen.  v.  Andretcs,  1 
Ves.  sen.  225 ;  4  Vin.  479,  "  Char. 
Uses,"  B.;  2  Fon.  Eq.  5th  ed.  211. 

{i)   See  At(.   Gen.  r.   Tancredt  1 


Eden,  10. 

(j)  Pr.  in  Ch.  471,  Gilb.  137,  1 
Com.  250. 

(A)  9  G.  2,  c.  36. 

(0  Att.  Gen,  v.  Bradley,  1  Eden, 

482. 
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2. — The  Classes  for  whom  relief  xoill  Not  he  granted, 

[2d4d.]  Perhaps  relief  will  not  be  granted  in  any  other  cases, 
than  with  respect  to  the  five  classes  above  mentioned ;  if  so,  this 
head  might  be  dismissed  with  a  very  short  notice ;  however  it 
may  be  proper  to  refer  more  particularly  to  the  decisions  as  to 
noI^-relief,  as  with  reference  to,— 

(a.)  The  Donee  himself, 

(b.)  A  Husband, 

(c.)  Grandchildrenj  S^e, 

(d.)  Strangei*s  generally. 


CHAP.  XXUf. 
SEC.  I. 


(a.)  The  Donee  himself, 

[2844.]  Where  a  party  has  a  power  of  revocation,  and  exe* 
cutes  it  d^ectively,  or  at  least  by  an  act  inter  vivos,  with  a  view 
to  revest  the  estate  in  himself,  it  appears  clear  that  equity  will 
not  relieve. 

[2845.]  Upon  this  ground,  without  reference  to  any  other,  it 
would  seem  that  the  revocation  in  Ward  and  Booth  (m)  was 
ineffectual. 

[2846.]  In  Arundel  v.  Philpot  (w),  there  are,  it  seems,  dicta  in 
favour  of  the  relief;  but  the  facts  are  in  different  places  (o) 
variously  stated ;  indeed  it  would  seem  that  relief  was  refused ; 
but  that  ultimately  all  the  formalities  were  found  to  have  been 
complied  with.     In  that  case  an  idea  appears  to  have  prevailed. 


(m)  Cit.  in  Bath  y.  Mountague,  3 
Ch.  Ca.  69,  and  92;  see  Ellison  v. 
£lliiim,  6  Ves.  656. 

(»)  2  Vem.  69,  2  Freem.  102. 


(o)  Cit.  3  Ch.  Ca.  70,  93, 108,  in 
Bath  Y.  Mountague;  S.  C  nom.  Lock 
V.  Norbame,  3  Mod.  141 ;  S.  C.  cit 
10  Mod.  476,  in  Coventry  v.  Coventry, 


K   K   2 
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cifAP.  XXIII.    that  a  new  defective  disposition  of  the  lands,  without  any  refer- 

sEc.  1.        enee  to  the  power  of  revocation  (1603),  would  not  be  sufficient 

to  found  relief;  but  admitting  the  objects  of  the  disposition  to 

be  within  the  favoured  classes,  it  is  difficult  to  acquiesce  in  this 

view. 

[2847.]  Sir  E.  SvgderCs  position  (p)  as  to  the  defect  being 
supplied  under  a  power  "  to  revoke  uses,"  must,  it  is  appre- 
hended, be  referred  to  cases  where  there  is  a  contemporaneous 
disposition  in  favour  of  a  party  intitled  to  relief,  or  where  the 
effect  of  a  revocation  would  be  to  vest  the  estate  in  such  a  party. 
Revocation  and  In  some  instances  the  effect  of  a  revocation  by  wUl  mi^ht  be  to 

descent  to  heir,  .       ,  ,  i  i  \^  i  ., j 

&c.  leave  the  estate  m  the  settlor ;  but  so  as  to  descend  to  a  cmld 

as  heir  (a) ;  this  might  perhaps  present  a  distinction.  In  other 
instances  the  effect  of  a  revocation  might  be  to  revest  the  estate 
directly  in  a  favoured  object. 

Substitution.  [2848.]  There  may  be  cases  of  exception  to  the  rule  of  non- 

relief,  where  the  power  is  to  be  executed  only  on  the  substitution 
of  other  estates,  &c.  (466). 


(b.)  A  Husband. 

.  [2849.]  Sir  JB.  Suffden,  in  the  Jirst  (b)  sLad  second  (c)  editions  of 
his  work,  laid  down  that  there  would  be  relief  in  favour  of  a 
husband, — citing  Sargeson  v.  Sccr/y  (2830).  Tliat  case  however  (if), 
as  observed  in  Moodie  v.  Reid  (e),  arose  on  a  marriage  contract ; 
and  therefore  the  husband  was  a  purchaser :  it  is  so  cited  by 
Mx.  Powell  {f). 

[2850.]  In  Moodie  v.  Reid  (ff)  it  was  held  that  tlie  husband  was 
not  intitled  to  relief.     This  too  appears  from  Watt  v.  JVatt  (A), 


ip)  370. 

(a)  See  Sayle  v.  Freeland  (931). 

(V)  276. 

(c)  342. 

(d)  See  Cotton  ▼.  Layer  (1734). 


(e)  Inf. 

if)  188. 

(ff)  1  Mad.  IL  516. 

(A)  3  Ves.  244. 
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cited  by  Sir  E.  Sugden  in  the  third  (i)  and  fourth  (j)  editions; 
and  there  are  early  dicta  against  the  claim  (A).  Without  refer- 
ence to  other  grounds,  considering  that  the  relief  as  to  a  power 
proceeds  by  analogy  to  general  cases  arising  on  defective  assu- 
rances, it  is  obvious  that,  speaking  generally,  no  analogous  case 
can  occur. 


CHAP.  XXI II. 
SEC.  I. 


(c.)  Grandchildren,  Sfc, 

[2851.]  As  to  a  grandchild,  it  appears  to  be  considered  that 
he  has  no  claim  to  relief  (/). 

[2852.]  No  case   seems   to  have   arisen  as  to  ^  fiither  or  Father— mo< 

^,  ther. 

mother. 


(d.)  Strangers  generally. 

[2853.]  That  a  stranger  or  an  ordinary  Volunteer  has  no  claim 
to  relief,  was  decided  in  the  case  of  Bath  v.  Moitntague  (918), 
and  appears  in  various  other  authorities  (m),  notwithstanding  the 
general  dicta  seemingly  to  the  contrary  in  Sayle  v.  FreelandlfibS)^ 
and  in  Arundel  v.  Philpot  (2846). 

[2854.]  It  does  not  appear  that  in  Bath  v.  Mountague  the  de- 
visee was  a  relation  at  all,  though  he  is  called  in  the  will  ^^  cousin." 
It  would  seem  too  that  the  testator's  wife  (2835)  was  not  aided;  Wife. 
and  from  the  dicta  in  the  case  {n)  one  would  infer  that  the  relief 
was  then  considered  as  confined  to  purchasers  and  creditors,  and 
younger  children  unprovided  (2864)  for.  In  the  particular  case 
the  devise  appears  to  have  been  to  the  wife  for  life,  of  estates  in 


(0  348. 

t/)351. 

(A)  See  2  P.  W.  704,  in  Banks  v. 
Sutton  ;  Cotton  r.  Layer,  sup, ;  and 
see  Sprange  v.  Barnard  (910). 

(/)  See  Sug.  349 ;  3  Pr.  Ab.  81 ;  1 
Scriv.  Cop.  282 ;  aud  see  1  Wat.  Cop. 
!2nd  ed.  216 ;  Bland  v.  Bland,  2  Cox, 


349;  see  also  Wilmer  v.  Kendrick  (69). 

(m)  See  Smith  v.  Ashton  (2878); 
Anon.  2  Freem.  224 ;  Lady  Hoohe  v. 
Grove  (576);  Neu^port  v.  Savage 
(1983);  Wilkes  v.  Holmes  (2882); 
Sargeson  v.  Sealey  (2830). 

(n)  And  see  in  Bagot  v-.  Oughton, 
Forlescue,  332. 

[2854] 
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Bastard. 


Heir. 


Trustees. 
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eleven  counties ;  the  relief  sought  was  against  a  distant  relation 
claiming  under  a  voluntary  settlement ;  the  wife  was  already  pro* 
vided  for.  The  wife  in  ordinary  cases  has  not  required  such 
extensive  relief;  but  it  might  be  difficult  to  confine  the  doctrine 
within  particular  limits. 

[2855.]  The  rule  as  to  strangers  appears,  too,  in  Goeftoinv. 
Kihha  (o),  which  arose  on  a  common  devise  of  copyholds,  the 
formalities  particularly  specified  on  the  surrender  to  the  use  of 
the  testator's  will,  not  having  been  pursued. 

[2856.]  A  natural  son  is,  of  course,  looked  upon  as  a 
stranger  {p\ 

[2857.]  An  heir  at  law  may  have  no  claim  to  relief  as 
such  (a). 

[2858.]  Where,  as  in  Bateman  V.  Davis  (739),  trustees  are 
authorized  with  a  party's  consent  to  advance  money  to  another, 
not  within  a  meritorious  consideration — as  in  the  particular  case 
the  husband,  ~  and  in  fact  a  consent,  though  not  accompanied  by 
the  formalities  of  the  power,  is  actually  given,  perhaps  it  might 
be  difficult  for  a  Court  to  supply  the  defect  for  the  protection 
of  the  trustees.  In  the  principal  case  it  does  not  appear  that 
there  was  any  consent  originally. 


3. — As  to  parties  having  Equal  Equities, 

[2859.]  In  Mac  Adam  v.  Logan  (J)  a  simi  of  money  after 
successive  life  interests  in  a  husband  and  wife,  was  limited  to 
such  of  their  children  as  the  survivor  should,  by  writing  under 
^'  hand  and  seal,"  appoint,  and  in  default  of  an  appointment, 
among  all  the  children  equally ;  an  appointment  was  made  to  all 


(o)  Amb.  684  ;  S.  C.  cit.  1  B.  C.  C. 
367,  in  Wade  v.  Paget, 

(p)  See  Bramhall  v.  Hall  (553). 


{a)  Orhy  v.  Mohm  (2321),  (2971). 
(5)  3  B.  C.  C.  310. 

[2859] 


BEFECTIVE   EZECtTTIONS  AND   AGREEMENTS  TO   EXECUTE.  503 

the  children  except  the  eldest  son,  who  was  probably  otherwise    chap,  xxiit. 

provided  for,  but  a  seal  was  wanting;  and  Lord  Thurlow  is  reported   ^^^-  '• 

to  have  expressed  the  inclination  of  his  opinion,  ^^  that  the  want 
'<  of  a  seal  could  not  be  supplied  between  persons  having  equal 
*^  equities,  though  it  may  against  an  heir  at  law  or  remainder 
<'  man ;  but  being  all  children,  it  is  like  a  naked  power."  The 
case  was  however  decided  on  another  point 

[2860.]  Lord  Thurhw*8  opinion  has  not  been  acquiesced 
in  (c) ;  and  his  meaning  may  not  be  very  plain.  Without  refer- 
ence to  the  case  of  an  heir  at  law,  it  is  not  easy  to  distinguish 
the  principal  case  from  that  of  a  common  settlement,  where  a 
wife  or  younger  children  are  relieved  against  perhaps  a  son  or  a 
brother;  except  indeed  that  in  these  cases  the  appointment 
usually  operates  as  a  charge  only  on  the  estate,  whereas  in  the 
principal  case  one  child  was  wholly  excluded.  Lord  Thurhw^s 
opinion,  if  the  words  are  correctly  reported,  did  not  proceed  on 
this  distinction,  which  was  indeed  noticed  in  an  earlier  case  {d) : 
there  a  dictum  appears  against  the  relief  where  the  effect,  as  it 
seems  (e),  would  be  to  strip  wholly  a  younger  son  for  the  benefit 
of  the  elder  son, — and  where,  leaving  the  settlement  and  de- 
fective appointment  to  take  their  strictly  legal  effect,  all  the 
parents'  estate  would  be  settled  on  the  younger  son  for  life,  with 
the  reversion  in  fee  to  the  elder  son. 

[2861.]  The  point  noticed  in  Mac  Adam  v.  Logan^  was  dis- 
cussed in  Edwards  v.  Edwards  if)^  where,  so  far  as  can  be  col- 
lected, the  question  arose  between  the  eldest  son,  sole  tenant  in 
tail  under  a  voluntary  settlement,  subject  to  a  general  power  of 
revocation  and  new  appointment, — and  the  settlor's  wife  and 
other  children  claiming  under  his  will.  There  was  no  decision ; 
the  eldest  son  had,  it  seems,  another  provision. 


e)  See  Sag.  357. 

(<0   3   Ch.   Ca.   106,  in  Bath  v. 
Mountague, 
(e)  Sag.  358. 
(/)  (773) ;  and  see  Macey  v.  Shwr- 


mer  (29^) ;  2  Yes.  sen.  75,  in  Duke 
of  Marlhro*  v.  Lord  Godolphin;  Dvff 
V.  Dalzell  (884) ;  EUistm  v.  Ellisim, 
6  Ves.  656 ;  Hume  r.  Rundell,  6  Mad. 
331. 

[2861] 
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[2862.]  It  seems,  as  observed  by  Sir  E.  Sugden  (g)^  that 
"  although  the  appointee  may  primd  facie  be  entitled  to  the  aid 
"  of  the  Court,  yet  to  prevjul  he  must  have  a  preferable  equity 
^  to  the  person  against  whom  he  seeks  the  relief;"  and  that  upon 
ordinary  principles  (A).  With  reference  however  to  the  case  of 
Jevers  v,  Jevers  (2902),  cited  by  Sir  JE.  Sugden  on  this  point,— as 
noticed  by  him,  the  precise  ground  of  the  decision  cannot  be 
ascertained. 


[2863.]  In  the  cases  above  discussed  the  question  is,  whether 
the  objects  claiming  under  the  defective  appointment  have  not  a 
preferable  equity,  since  the  other  parties  take  only  in  default  of 
an  appointment,  which,  though  not  literally  made,  may  be  con- 
sidered as  substantially  so. 


Varioos  cases. 


4.— 7%c  effect  of  the  parties  being  or  not  being  otherwise 

Provided  for, 

[2864.]  Questions  with  reference  to  a  provision  (2854)  may 
arise  in  various  ways.  The  party  against  whom  relief  is  sought 
may  be  destitute  of  any  other  provision  besides  the  property  in 
question,  and  to  which  at  law,  or  independent  of  the  relief,  he  is 
intitled ;  or  he  may  have  but  a  slender  provision ;  or  on  the  con- 
trary a  great  provision.  Again,  he  may  be  a  person  for  whom 
the  donee  is  under  a  moral  obligation  to  provide ;  or  the  reverse 
may  be  the  case. 

[2865.]  As  to  the  party  ^or  whom  aid  is  sought,  no  relief  can, 
as  we  have  seen,  be  in  general  obtained,  except  in  favour  of 
persons  for  whom  there  is  a  moral  obligation  (2838)  to  provide ; 
but  the  other  circumstances  above  referred  to,  as  to  the  extent  of 
the  provision,  may  apply  to  his  case. 

[2866.]  As  urged  in  Coventry  v.  Coventry  (2898),  the  question 


{9)  350. 


Eq   d'21,  dth  cd.;  Coote  on  Mortg*. 


(//)  Sug.  Vend.  6J>5, 6th  ed. ;  1  Fon.  '  239. 
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of  provision  can  never,  it  seems,  apply  in  the  case  of  a  pur-    chap.  xxih. 
chaser,  whether  for  money  or  by  marriage;  the  point  was  indeed       sec.  i. 
much   discussed  in  that  case  where   in   fact   the  wife  was   a  Purchaser. 
purchaser. 

[2867.]  So  it  cannot  it  seems  apply  to  the  case  of  creditors  Creditors,  &c. 
or  a  charity ;  though  upon  principle  the  latter  might  admit  of 
argument 

[2868.]  With  regard  to  other  cases,  the  authorities  as  to  the  Copyholds,  &c. 
supplying  of  surrenders  of  copyholds,  as  well  as  of  defects  in 
appointments,  are  not  of  a  very  satisfactory  nature.     In  respect 
to  copyholds,  it  may  be  sufficient  in  general  to  refer  to  other 
writers  (i). 

[2869.]  In  Carter  v.  Carter  {j ),  the  point  as  to  copyholds  was 
noticed  with  reference  to  the  extent  of  the  provision  both  of  the 
party  claiming  relief  and  of  the  party  against  whom  relief  was 
claimed,  the  doctrine  being  treated  as  somewhat  unsettled ;  and 
Sir  Joseph  Jekyll  is  reported  to  have  expressed  himself  in  terms 
as  if  it  were  at  least  questionable  whether  the  doctrine,  to  what- 
ever extent  carried  as  to  copyholds,  would  apply  to  powers.  It  Powers. 
may  be  difficult,  however,  as  observed  by  Sir  E,  Srigden  (A),  to 
apply  different  rules  to  the  cases ;  though  two  of  the  authorities 
cited  by  him  (l)  appear  to  have  little,  if  any,  bearing  on  the  point : 
according  to  the  expression  imputed  to  Lord  Thurhw  (2859),  the 
case  of  some  powers  may  be  much  stronger.  In  the  principal 
case  the  relief  was  sought  by  a  daughter,  with  a  very  large  pro- 
vision against,  it  seems,  her  uncle  and  cousins  claiming  in  remain- 
der,— these  being  without  present  provision  under  the  will  in 
question ;  and  the  relief  was  granted.  Sir  J,  JekyWs  meaning 
cannot  be  very  clearly  collected :  in  other  cases  {m)  he  appears. 


(»)  1  Watk.  2nd  ed.  214 ;  I  Scrir. 
2nd  ed.  278;  Sug.  353;  1  Rob.  Wills, 
2nd  ed.  447. 

ij)  Mose.  369. 

(Ji)  356. 


(0  Cotton  V.  Layer  (1734);  and 
Godwin  v.  KilslCa  (2855). 

(wi)  Toilet  V.  Toilet  (765) ;  Bank$ 
V.  Sutton,  2  P.  W.  700. 
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CHAP,  xxiir.     even  with  reference  to  the  question  of  provision,  to  have  put  the 
cases  of  copyholds  and  of  powers  on  much  the  same  footing  (n). 

[2870.]  The  question  of  provision  was  discussed  in  Hervey  v. 
Hervey  (o),  between  a  wife  claiming  relief  as  to  a  jointure,  and 
a  son,  a  remainder  man ;  here  indeed,  as  it  seems,  the  only  pro- 
vision which  the  wife  had  was  under  prior  defective  executioiisof 
the  same  power;  relief  was  given  to  the  full  extent.  The  Court 
laid  it  down  that  the  husband  or  parent  was  the  best  judge  of  the 
extent  of  the  provision ;  and  that  it  was  no  answer  to  say  that 
a  wife  or  child  claiming  relief  had  a  partial  provision  {p) ;  and 
further,  that  relief  had  been  given  in  consequence  of  the  absence 
or  insufficiency  of  a  provision,  but  never  denied  on  account  of 
an  alleged  excess ;  and  that  the  Court  was  incompetent  to  enter 
with  sufficient  nicety  into  the  circumstances  of  families  (9). 

[2871.]  We  have  a  loose  reference  to  another  case(r),  where 
it  is  said  to  have  been  held  that  the  ^^  Court  would  not  supply  any 
^^  defect  to  support  inequality ;"  but  we  have  no  particulars  of  the 
case. 

[2872,]  Strong  cases  might  certainly  arise.  For  instance, 
under  an  exclusive  power  to  appoint  in  favour  of  children,  with 
a  limitation  in  default  of  an  appointment  to  all  the  children, 
a  defective  appointment  might  be  made  to  one,  as  perhaps  a 
younger  child,  all  the  other  children  being  totally  unpro- 
vided for. 

[2873.]  Admitting  the  doctrine  to  apply,  a  variety  of  questions 
might  arise  as  to  what  is  or  is  not  a  provision  (a).  In  many  of 
the  cases,  as  particularly  on  the  old  powers  to  limit  lands,  and 


(w)  And  see  Hervey  v.  Hervey 
(1942). 

(0)  Sup, 

\p)  See  3  Ch.  Ca.  106,  in  BaUi  v. 
Movntague;  sec  C2854). 

{q)  And  see  the  Countess  of  Oxford^ s 
case  (2828) ;  Smith  v.  Ashton  (2878) ; 


Lady  Hooke  r.  Grove  (576) ;  Sneed  v. 
Sneed  (2874);  Macey  v.  Shurmer 
(2924). 

(r)  ShadtveWs  case,  cit  1  Ves.  sen. 
281,  in  Burleigh  v.  Pearson, 

(a)  (1192);   Sug.  355;   see  Bnui-^ 
dick  V.  Mattock,  6  Mad.  363. 
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perhaps  the  whole  estate,  by  way  of  jointure,  the  remainder  man    chap.  xxm.. 
might  be  postponed  altogether  for  fifty  years.  ^^^'  '* 


5. — As  to  defects  in  the  nature  of  the  Instrument^  and  its 

Ceremonies* 

(a.)  Where  a  Testamentary  Instrument  is  used  instead  of  an 
Instrument  inter  yiyos ;  or  the  reverse. 

[2874.]   Where  a  testamentary  instrument  has  been  used  in- 
stead of  an  instrument  inter  vivos,  relief  has  been  granted  (b). 

[2875.]  The  question  does  not  appear  to  have  been  discussed,  Properties  of 
whether  the  instrument  is  to  be  subject  to  the  properties  of  a  will 
as  to  revocation  (1715),  lapse  (1744),  &c. 

[2876.]  It  may  perhaps  be  contended  that  in  the  case  of  a  Joint  power. 
power  limited  to  two  jointly  to  appoint  by  deed,  an  appoint^ 
ment  made  by  the  will  of  one  of  the  donees,  with  the  approbation 
of  the  other,  may  be  aided  (c). 

[2877.]  On  the  other  hand  where  the  power  is  confined  to  an  Reid  v.  Sher- 
exercise  by  will  (784),  but  is  executed  by  an  act  inter  vivos,  ^^  ' 
and  of  such  a  nature  as  that  it  cannot  be  deemed  a  will  (828), 
and  is  evidently  contrary  to  the  settlor's  inteption,  as  for  instance 
on  a  sale,  and  more  especially  the  consideration  being  a  life 
annuity, — no  relief  will  be  granted  (d).  This  was  considered  a 
defect  in  substance  (2930) :  in  cases  where  relief  is  granted  it 
is  supposed  that  the  intention  of  the  creator  of  the  power  is  not 
defeated. 


(b)  ToUet  V.  TolUu  2  P.  W.  489, 
Mose.  46;  Sneed  v.  Sneed^  Amb.  64, 
Sncr-  366,  n. ;  S.  C.  cit.  1  Cowp.  264, 
265,  in  Earl  of  Darlington  v.  Pulte- 
ney  ;  see  .')  Ch.  Ca.  106,  in  Bath  v. 
Jlowidague* 


(c)  See  Bvahell  v.  Bushell,  1  S.  & 
L.  90. 

(rf)  Reid  V.  SHergold,  10  Ves.  370 ; 
see  Sug.  Vend.  6th  ed.  697,  n. ;  see 
Adney  v.  Fieldy  Amb.  654. 

[2877] 
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(b.)  The  want  of  a  Seal, 
[2878.]  The  want  of  a  seal  was  supplied  in  Smith  v.  Ashton  (e). 


Deeds. 


(c.)  Jlhe  want  of  Witnesses^  S^c, 

[2879.]  That  the  want  of  witnesses  will  be  aided,  appears  in 
a  variety  of  cases  arising  on  deeds  {f).  As  to  one  of  the 
cases,  (fVade  y,  Paget j)  besides  this  defect,  there  were  various 
others. 


Attestation. 


Wills. 


[2880.]  Relief  with  respect  to  the  want  of  a  regular  attesta- 
tion (926),  may  depend  on  the  same  principles  (g). 

[2881.]  So,  though  the  Statute  of  Frauds  has  shewn  the  sense 
of  the  Legblature  as  to  tlie  importance  of  the  presence  of  a 
certain  number  of  witnesses  with  reference  to  common  devises, 
equity  relieves  in  the  case  of  those  testamentary  appointments 
which,  by  express  requisition  or  otherwise  (876),  ought  to  have 
the  formalities  of  the  Statute,  but  which  want  them. 


[2882.]  Thus  in  Wilkes  v.  Holmes  (A),  on  a  power  reserved  or 
given  in  a  settlement  of  an  intended  wife's  real  estate,  for  the 
survivor  of  the  husband  and  wife,  by  will  duly  executed  (887), 
to  raise  a  sum  of  money, — Lord  Hardtvicke  having  had  at  first 


(e)  Finch,  273,  1  Ch.^  Ca.  263,  1 
Freem.  308,  3  Keb.  551  ;*S.  C.  cit.  3 
Ch.  Ca.  69, 92, 106,  in  Bath  v.  Maun- 
tague^ — 2  Vera.  164,  in  Bradley  v. 
Bradley i — 10  Mod.  467,  &c.,  and 
Appx.  to  Franc.  Max.  16,  in  Coventry 
V.  Coventry ;  see  S.  C.  referred  to  in 
Doe  y.  Lady  Cavan  (2218),  from  Lord 
Nottingham's  MSS. ;  see  Thtvaytes  v. 
Dye  (1277);  M^Adam  v.  Loyanj  3 
B.  C.  C.  310. 


(/)  Sargeson  v,  Sealey  (2830)  i 
Wade  Y.  Paget,  1  B.  C.  C.  364 ;  and 
Doe  d.  Collins  v.  Weller^  7  T.  R.  478  ; 
see  Lex.  Prset.  301. 

(^)  See  1  Pr.  Ab.  286. 

(A)  9  Mod.  485,  1  Dick.  165,  1  S. 
&  L.  60,  in  note  to  Shannon  v.  Brmd- 
street;  see  Thwaytes  ?.  Dye  (1277); 
Jones  V.  Clough  (888) ;  Dttff  v.  ZW- 
zeU  (884) ;  see  also  Htane  t.  RundtU, 
6  Mad.  331 ;  Powell,  153. 
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some  doubts,  held  that  the  want  of  three  witnesses  should  be    chap,  xxiii. 
supplied.  ^^^'  '• 


[2883.]  In  a  prior  case  {i)  where  there  was  a  power  to  raise 
TyOOOi!.  for  younger  children  by  deed  or  will  executed  in  the 
presence  of  three  witnesses, — a  defect  in  a  will  on  account  of 
there  being  two  witnesses  only,  was  aided;  it  does  not  appear 
whose  estate  was  concerned. 

t2884.]  The  objection  which  appears  by  Sir  E.  SugdejCs 
citation  (j)  to  have  been  urged,— that  there  is  "  a  totally  different 
^^  instrument,"  seems  unfounded ;  the  instrument  is  equally  of  a 
testamentary  nature.  Gilbert^  B.,  (k)  merely  raises  a  question 
upon  the  subject ;  and  according  to  the  report  as  to  ^^  sealing"  as 
well,  though  .this  is  not  required  by  the  Statute;  he  speaks 
indeed  more  strongly  in  another  place  (/).  However,  the  point 
seems,  as  noticed  by  Sir  JS.  Sugden^  to  be  quite  settled. 

[2885.]  As  to  wills  of  copyholds  (to),  or  of  personalty  (w), 
there  can  be  still  less  difficulty. 


(d.)  The  want  of  a  Signature  or  Writing. 

[2886.]  To  what  extent  the  want  of  signature,  or  the  want  of 
writing  {a)  when  required,  will  be  aided,  may  not  be  clear  (/?).  |^*"{®  °^ 
Should  the  Statute  of  Frauds  be  directly  applicable  (847),  we 


(t)  Parker  v.  Parker y  cit.  in  Coven- 
try Y,  Coventry^  Gilb.  166, 1  Stra.  604, 
and  9  Mod.  17,  and  also  in  10  Mod. 
467,  where  the  case  is  stated  some- 
what differently ;  see  Sargeson  v.  Sea- 
Uy  (2830). 

0*)  367. 

{k)  Appx.  to  Franc.  Max,  5,*  in 


Coventry  v.  Coventry, 

(/)  Lex.  Praet.  301. 

(m)  See  Godwin  v.  KiUha  (2855). 

(n)  See  Sloane  v.  Cadoyan  (1657) ; 
see  (1774). 

ip)  See  Sug.  359. 

( p)  See  Hume  v.  Rundell,  6  Mad. 
331. 


*  He  refers  to  the  draft  of  *'  a  will "  in  the  principal  case ;  nothing  of  this 
appears  elsewhere;  he  may  have  been  referring  to  the  draft  of  tlie  intended 
deed. 

[2886] 
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Personalty. 


[2887.]  In  Carter  v.  Carter  (227),  where  the  power  was  "by 
^'  writing  under  hand  and  seal,"  &c.,  ^to  direct  the  raising  of 
portions  under  the  trusts  of  a  term, — relief  was  granted  though 
the  appointment  was  centred  in,  as  it  would  seem,  an  loi- 
signed  answer  (j)  to  a  bill  in  Chancery  ;  the  M.  Ri^  according  to 
the  report,  observed  that  "  if  such  a  power  was  given  to  raise 
''  portions,  a  parol  appointment  would  not  be  good  in  equity  (r), 
^'  even  before  the  Statute  of  Frauds  and  Perjuries ;  but  the 
^^  question  is,  whether  this  answer  is  not  such  a  manifestation  of 
^'  the  execution  of  his  power  as  this  Court  will  make  it  good, 
^'  as  well  as  decree  a  parol  contract  admitted  by  the  answer." 
Some  of  this  doctrine  may  be  open  to  remarL 

[2888.]  As  to  Blochville  v.  Ascot  (s),  it  does  not  appear  what 
was  decided  in  equity. 

[2889.]  Sir  E.  Sugderiy  with  reference  to  some  funded  property, 
(Jt)  observes,  that  ^^  whatever  solemnities  are  required  to  the 
^'  execution  of  the  power,  yet  a  sale  of  the  funds  and  payment 
"  of  the  produce  to  the  object  of  the  power,  at  the  request  of 
^^  the  donee,  is  in  equity  tantamount  to  a  valid  legal  appoint- 
*'ment," — citing  Rotttledffe  v.  Dorril  («)•  It  seems  probable 
that,  in  the  particular  case,  there  was  a  regular  appointmeDt; 
there  may  indeed  be  no  objection  to  the  above  position,  viewing 
the  case  as  one  of  defective  execution. 


6. — As  to  defects  in  the  Limitation  of  the  propeirty^  or  of  tlu 

estate  or  interest. 

Various  cases.         [2890.]  Defects  of  this  nature  may  happen  in  a  variety  of 


{q)  See  Fortescue  v.  Gregor,  5  Ves. 
553 ;  Bennett  t.  Jloneytvood,  Amb. 
708. 

(r)  See  Sug.  Vend.  6th  ed.  104. 


(*)  (902) ;  see  Sag.  379, 237. 

(0  361. 

(t«)  2  Ves.  ju.  357. 
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ways*  Too  much  of  die  property  may  be  appointed,  or  too  chap,  xxiii. 
large  a  sum  (u) ;  the  property  may  be  limited  to  trustees  or  sec,  i. 
others,  contrary  to  the  nature  of  the  power,  and  in  such  a  form 
as  that  the  surplusage  cannot  be  rejected  at  law  (1028)  (1009); 
the  estate  or  interest  appointed  may  be  greater  than  that  autho- 
rized; or  defects  may  happen  in  a  variety  of  other  ways  (tr). 
In  some  cases  the  defects  may  be  fatal  at  law ;  at  other  times  not 
Many  of  the  authorities  on  the  subject  appear  in  other  parts  of 
this  work  (x)* 

[2891.]  The  general  rule  in  equity,  whatever  is  the  case  at  Good  pro  fanto. 
law,  appears  to  be,  that  provided  there  be  no  substantial  defect 
wholly  vitiating  the  execution,  the  appointment  shall  prevail  so 
fiir  as  may  be  consistent  with  the  meaning  of  the  power — ^that  it 
shall  be  good  pro  tcmto  (y). 

[2892.]  In  Hervey  v.  Hervey  (1942)  the  defect  seems  to  have  Jointure  rent 
approached  more  nearly  one  of  substance  (2930)  than  in  most 
of  the  cases  - — The  power  was  to  settle  so  much  of  the  premises 
as  should  be  of  the  yearly  value  of  600/.  for  a  jointure;  the 
husband  first,  for  the  consideration  of  marriage,  limited  tlie  pre- 
mises to  trustees  in  fee,  in  trust  to  raise  300/.  a  year ;  by  a  sub- 
sequent voluntary  deed  he  limited  them  in  trust  to  raise  a  further 
300/.  a  year ;  and  by  a  final  voluntary  deed  he  limited  them  in 
trust  to  raise  600Z.  a  year,  this  sum  being  the  amount  of  the 
two  former  sums, — the  last  deed  declaring  the  intent  to  be,  to 
secure  after  the  husband's  decease  a  sum  not  exceeding  600/.  a 
year,  accordinff  to  the  power.  Here  the  execution  was  considered 
defective  in  a  variety  of  particulars;  all  the  lands  were  limited; 
they  were  limited  to  trustees  in  fee  (1035) ;  and  this  to  raise  an 
annual  sum  (z),  and  that  annual  sum  exceeding  the  amount  spe- 


(r)   Sec  Parker  v.  Parker  (2883).  I  Hervey  v.  Hervey  (1942);    Earl  of 


(w)  See  Burrell  v.  CrutchUyy  16 
Vcs.  544. 

(x)  (1224)  (1277)  (1521)'  (1983) 
C2937)  &c. 

(y)  Parker  v.  Parker,  tup,;  Dean 
and  Chapter  of  St.  PauPs  case  (2994) ; 


Tyrconnel  v.  Duke  of  Ancasler  (1 956) ; 
seeHollingshead  v.  HoUingshead  (573) ; 
Evelyn  Y.Evelyn  (2532). 

(z)  (1989);   see  Lord  Arundel  v. 
Earl  of  Pembroke,  Dy.  263. 
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cified  since,  as  it  seems,  it  was  to  be  a  clear  and  net  sum  (a). 
The  deeds  however  were  reformed;  and  it  was  referred  to  the 
Mastery  to  select  lands  not  exceeding  the  value  of  6002.  a  year, 
subject  to  taxes,  &c.  As  in  many  other  of  the  authorities,  there 
seems  to  have  been  no  defect  in  ceremonies  (2899),  the  power 
not  requiring  any  particular  forms  as  to  execution,  witnesses,  &c. 


Too  much  land 
charged. 


[2893.]  Sir  E.  Sngden  {b)  says  that  *^  a  power  to  grant  a  rent 
^^  charge  on  any  part  of  the  estate  of  a  particular  vahuy  will 
^'  not  even  in  equity  authorize  a  charge  of  the  rent  on  the  entire 
'^  estate ;  because  in  such  cases  the  intent  is  that  the  whole 
**  estate  shall  not  be  incumbered," — citing  Hervey  v.  Her^ 
vey  (2892).  There  must  be  some  mistake  in  the  reference, 
since  the  power  in  Hervey  v.  Hervey  was  to  appoint  lands  and 
not  a  rent  However,  admitting  the  "  entire  estate"  to  exceed 
the  ^^  particular  value,"  so  that  a  selection  of  sufficient  lands 
might  be  made  (372),  the  point  stated  is  so  dear  that  it  cannot 
require  the  aid  of  any  authority  to  support  it ;  it  would  be  out 
of  the  question  for  a  Court  of  equity  to  maintain  to  the  full 
extent  a  charge  so  plainly  contrary  to  the  settlor's  meaning; 
equity  would,  however,  as  observed  by  Sir  E.  Sttyderij  correct 
the  excess. 


Mortgage  under       [2894.]  We  have  seen  elsewhere  (1224)  that  a  power  to  charge 
power    c  arge.  ^^  estate  with  a  sum  of  money,  does  not  autliorize  the  limitation 

of  an  estate  in  fee  by  way  of  mortgage ;  but  it  is  clear  that 
where  an  intention  to  execute  the  power  can  be  discovered, 
equity  will  relieve. 

[2895.]  The  reports  of  the  particular  case  referred  to  (c)  are 
in  very  great  confusion ;  and  it  is  extremely  difficult  to  discover 
the  precise  grounds  of  the  decision,  especially  in  equity  (</)- 
Even  admitting  that  according  to  Sir  E.  Clerks  case  and  that 


(a)  (1970) ;  see  Earl  of  Tyrconnel 
T.  Duke  ofAncaster,  2  Ves.  sen.  500. 
{b)  450. 
(f)  Jenkins  v.  KeymU  (1224). 


(rf)  See  2  P.  W.  667,  in  Eveiyn  t. 
Evelyn;  Blake  y.  Marnell  (1225); 
and  see  Lex.  Pnet.  301 ;  Sag.  442. 
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class  of  authorities  (1595),  the  parties  must  be  considered  as  chap.  xxm. 
having  originally  meant  to  deal  with  their  interests  only,  and  ^^^'  '* 
not  in  respect  of  the  power,  the  mortgage  appears  to  have  con- 
tained a  covenant  for  further  assurance ;  such  a  covenant  might 
perhaps  be  held  to  bind  a  power  even  after  the  death  of  the 
donee,  though  this  might  depend  on  the  wording  of  the  cove- 
nant (e).  It  would  seem  that  in  the  particular  case  the  power 
was  subsequently  executed  in  favour  of  the  donee's  creditors 
generally ;  and  that  thus  a  question  arose  as  to  which  security 
was  to  be  preferred ;  and  though  the  latter  may  not  have  created 
a  legal  interest  so  as  clearly  to  supersede  the  former,  still  the 
second  charge  would  seem  to  have  been  acted  on,  and  perhaps 
without  notice  of  the  former  security  (/*)•  Upon  the  whole,  the 
case  must  be  considered  to  have  been  decided  on  special  circum- 
stances, not  very  likely  to  occur  in  any  other  case. 

[2896.]  In  Vernon  V,  Vernon  (^),  a  donee  of  a  jointuring  power  "Deare." 
expressed,  in  a  codicil  to  his  will,  a  desire  that  the  remainder  man 
would  make  up  a  jointure  to  the  amount  authorized  by  the  power; 
and  the  words  being  deemed  imperative  on  the  common  rule  as 
to  words  of  desire,  recommendation,  &c.  (203),  it  was  held  that 
the  remainder  man  was  boimd;  in  the  particular  case,  indeed, 
the  marriage  articles  in  themselves  (1955)  seem  to  have  been  a 
8u£Scient  foundation  for  the  relief. 


7. — Agreements  to  execute  powers. 

[2897.]  Cases  of  defective  execution  and  cases  of  agreements 
to  execute  powers  are,  as  we  have  seen  (2824),  very  intimately 
connected;  the  same  questions  frequently  arise  in  each,  but 
there  are  some  points  that  more  commonly,  if  not  altogether^ 
occur  on  agreements;  it  may  be  therefore  more  convenient  to 
treat  of  them  separately. 


(/)  See  Lex.  Pttet.  302. 
ig)  Amb.  1. 


{e)  See  Foihergill  y.  Fothergill 
(2835) ;  Coventry  v.  Coventry  (2898) ; 
Adney  v.  Field,  Amb.  654 ;  (2915). 
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CHAP,  xxin.        [28980  The  subject  of  the  execution  against  a  remainder 
^^^-  '•        man  of  an  agreement  to  execute  a  power,  was  very  fiilly  dis- 


Lady  Coventry,  cusscd  in  Ladt/  Coventry  Y.  Lord  Coventry  {h);  which,  as  observed 

by  Sir  E.  Sugden  (z),  is  a  leading  case,  though  not,  as  might  be 
inferred  from  the  connexion  with  the  preceding  paragraph,  as  to 
the  execution  of  future  powers, — A  tenant  for  life  under  a  will 
containing  a  power  to  the  several  tenants  for  life,  ^^  by  any  writ- 
^*  ing  or  writings,  under  his  or  their  hands  and  seals,"  to  limit 
lands  not  exceeding  the  value  of  500/.  a  year,  by  way  of  join- 
ture,— prior  to  his  marriage  covenanted  that  he  ^^  or  his  heirs  '* 
would,  **  at  the  request "  of  the  lady's  father,  with  whom  the 
covenant  was  entered  into,  ^^  according  to  the  power "  given,  &&, 
<<  or  otherwiie^^  settle  lands  of  that  value.  No  appointment 
was  made;  but  the  agreement  was  held  to  be  binding  on  the 
remainder  man. 


Lien. 


Selection  of 
lands. 


[2899.]  The  main  objections  appear  to  have  arisen  on  the 
words  "  or  otherwise ; "  it  being  alleged  either  that  there  was  no 
lien  on  the  lands  subject  to  the  power, — or  that  the  jointress 
should  first  go  on  the  husband's  own  estates  or  assets, — or  diat 
the  remainder  man  should  be  reimbursed;  but  these  objections 
did  not  prevail.  The  husband  in  his  life  time  had  given  direc- 
tions for  the  execution  of  the  power,  and  a  deed  was  upon  the 
point  of  being  executed;  but  this  was  prevented  by  an  extraor- 
dinary succession  of  untoward  circumstances.  Mr.  PovoeU  (j) 
and  Sir  E,  Sugden  (A)  refer  to  the  circumstance  of  the  lands 
having  been  selected  by  the  intended  deed ;  but  it  would  seem 
that,  independent  of  this,  the  decision  would  have  been  the  same, 
even  to  the  extent  of  relieving  the  other  assets  (/).     Here,  as  in 


(k)  9  Mod.  12,  10  Mod.  464,  2 
P.  W.  222,  and  Mr.  Cox's  note,  Gilb. 
160, 1  Stra.  596,  appx.  to  Franc.  Max. ; 
S.  C.  cit.  in  Earl  of  Tankerville  y. 
Coke  (368);  also  2  P.  W.  438,  in 
Edwards  r.  Freeman  f  ib,  625,  in 
Cotton  V.  Layer ;  ib,  G65,  in  Evelyn 
y.  Evelyn;  2  Ves.  sen.  529,  in  Chilli' 


net  y.  ChUliner;  also  in  Hervey  r, 
Herrey  (1942);  Saryeson  t.  Sealey 
(2830) ;  Lady  BlandfortiTs  case  0^54). 

(0  362. 

U)  170. 

(A)  362. 

(/)  See  in  Shannon  y.  Bradsireeif 
1  S.  &  L.  52. 
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many  other  cases  (m),  the  formalities  were  observed;  nothing     chap.  xxih. 
was  wanting  but  a  specification  of  the  lands,  a  circumstance         ^^'  '• 
wanting  in  many  of  the  cases  {n).     In  regard  to  a  further  sum  Formalities  ob- 
of  250/.  a  year,  there  was  a  mere  covenant  to  pay  it     As  ob- 
served in  the  arguments,  the  distinction  between  the  modes 
mentioned  in  the  agreement  for  securing  each  annual  sum,  was 
very  marked.     The  original  jointure  exactly  agreed  in  amount 
with  that  authorized  by  the  power. 

[2900.]  Various  other  cases  of  agreements  to  settle  jointures, 
ai^pear  in  the  books  (o). 

[2901.]  In  many  cases,  where  the  agreement  or  instrument  Lien. 
does  not  refer  to  the  power,  and  contains  a  stipulation  to  settle 
lands  generally,  it  may  be  questionable  whether  the  particular 
lands  will  be  deemed  to  be  referred  to.     The  cases  may  present 
many  distinctions,  and  give  rise  to  a  variety  of  questions. 

[|2902.]  The  point  was  discussed  on  a  bond  in  an  early  case, 
the  reports  of  which,  however,  are  nearly  unintelligible  (p) ; 
the  question  was  raised,  it  seems,  on  behalf  of  the  representatives 
(^  the  jointress,  who  was  dead.  At  that  day  the  rules  of  Courts 
of  equity,  as  to  bonds  being  treated  as  agreements,  and  as  to 
their  specific  performance,  were  not,  it  would  appear,  settled. 

[2903.]  In  Lady  Clifford  v.  the  Earl  of  Burlington  ( j),  where  Part  execution. 


(m)  (2892). 

(n)  HoUingshead  r.  Hollingsihead 
(573) ;  and  see  FotheryiU  v.  Fothergill 
(2835) ;  see  in  Shannon  y.  Bradstreet^ 
sup.;  (2901);  (2914). 

(p)  FothergiU  y.  Fothergill,  sup,; 
HoUingshead  y.  Hollingshead,  sup.; 
Alfwd  y .  Alfiyrd  (2909) ;  HoU  y.  Holt, 
2  P.  W.  648 ;  and  see  inf. 

ip)  EUiot  or  Heli  y.  Hele,  2  Ch. 
Ca.  28,  29,  30,  87,  1  Vem.  406 ;  see 
HdUngshcad  y.  HoUingshead,  sup.; 
Lady  Hoohe  y.  Grove  {p76)  \  Jevers  v. 

h 


Jevers,  1  B.  P.  C.  272,  8vo.  ed.,  2 
Eq.  Ca.  Ab.  54,  pi.  13,  "Agreements," 
Sug.  351 ;  Earl  of  TankervilU  y.  Coke, 
Mose.  146 ;  Scrope  v.  Offiey  (3133) ; 
Lady  Londonderry  r.  Wayne  (1960) ; 
Parker  y.  Serjeant,  Finch,  146; 
Powell,  184. 

(q)  2  Vem.  379 ;  S.  C.  cit  in  Co- 
ventry y.  Coventry,  Gilb.  167,  1  Stia. 
604,  2  P.  W.  229, 9  Mod.  17, 10  Mod. 
479 ;  and  see  2  P.  W.  668,  in  Evelyn 
y.  Evelyn* 


L  2 
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an  appointment  had  been  made  in  pursuance  of  articles,  bat 
where  the  value  of  the  appointed  lands  was  insufficient  (r),  per- 
haps the  doubt  (s)  was,  whether  the  articles  created  a  lien. 
Admitting  that  there  is  relief  where  articles  are  not  to  any 
extent  carried  into  effect,  it  seems  to  follow  as  of  course,  that 
where  they  are  in  part,  but  only  in  part,  executed,  there  shall^ 
too,  be  relief.  The  only  ground  for  a  contrary  doctrine  would 
be,  it  seems,  that  the  settlement  had  been  accepted  in  satisfieu^on 
of  the  covenant ;  but  without  reference  to  other  reasons,  a  feme 
covert^  speaking  generally  (^),  is  incompetent  to  bind  herself  by 
such  an  acceptance.  However,  when  the  principal  case  was 
decided,  the  rules  of  equity,  as  to  agreements  of  this  nature, 
were  not,  it  seems,  clearly  established. 


Covenant  as  to 
Talne. 


[2904.]  Under  a  power  to  appoint  lands  of  a  certain  yearly 
value,  the  donee,  without  having  entered  into  articles,  might 
appoint  part  of  the  lands,  at  the  same  time  entering  into  a  cove- 
nant that  the  appointed  lands  were  of  a  certain  value,  but  this 
amount  not  reaching  to  the  extent  of  the  power ;  in  the  event  of 
the  appointed  lands  not  being  of  the  value  mentioned  in  die 
covenant,  an  argument  might  be  urged  in  favour  of  relief,  on 
the  ground  of  the  apparent  intent  to  select  lands  of  the  parti- 
cular amount 


Title. 


[2905.]  In  some  cases  (a),  the  title  to  the  lands,  as  well  as  die 
value  of  them,  may  prove  insufficient 


Lien. 


[2906.]  In  Jackson  v.  Jackson  (6),  a  son  had  a  power  when  he 
should  be  in  possession,  to  limit  lands,  consisdng  of  an  undivided 
third  of  an  estate,  by  way  of  jointure. — He  and  his  father,  with- 
out expressly  referring  to  the  power,  covenanted  with  trustees 


(r)  Vernon  v.  Vernon^  Amb.  1; 
Marchioness  of  Blandford  r.  Duchess 
of  Marlhro\  2  Atk.  542 ;  see  Lady 
Hooke  y.  Grove  (576) ;  and  Lady 
Londonderry  v.  Wayne^  Amb.  424,  2 
Eden,  171. 


{s)  See  Pow.  166,  n. ;    Sug.  363 
and  note. 

(0  FothergiU  v.  FothergiU  (2835); 
see  Lady  Londonderry  v.  Wayne^  sn^ 

(a)  See  Lady  Hooke  v.  Gnme,  n^* 

(h)  4  B.  C.  C.  462. 
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that  in  case  the  intended  marriage  of  the  son  should  take  effect,    chap,  xxiii. 

the  son  would,  "within  twelve  months  from  the  solemnization        ^^^-  '• 

^^  thereof,  by  su£Scient  conveyances^  settle  and  assure  "  unto  his 

intended  wife,  ^*  a  sufficient  estate  during  her  life,  to  take  effect 

'*in  possession  from  the  death"  of  the  son,  in  freehold  lands  in 

the  county  of  York  (where,  it  seems,  the  settled  estate  lay),  of 

the  yearly  value  of  100/. ;  or  otherwise,  that  the  son  "  or  his 

'^  heirs  "  would,  within  the  time  aforesaid,  settle  and  assure  unto 

the  intended  wife  for  life,  an  annuity  of  100/.,  to  be  issuing  out 

of  freehold  lands  in  that  county ;  and  in  case  the  son  should  die 

before  the  settlement,  the  frtther  and  son  covenanted  to  pay  the 

annuity. — The  power  was  held  to  be  bound  against  a  remainder 

man,  the  M,  R.  considering  that  it  was  within  the  view  of  the 

parties. 

[2907.]  The  words  of  the  covenant,  if  correctly  given,  seem 
to  have  been  very  ill  adapted  to  the  purpose  of  referring  to  the 
power;  but  perhaps  such  agreements  may  be  considered  as  bind- 
ing all  lands  belonging  to  (c),  or  in  the  disposition  of  the  party. 
In  the  particular  case,  it  seems  that  the  son  had  little  or  no  other 
land;  and  that  he  died  insolvent.  The  suit  would  appear  to 
have  been  an  amicable  one,  but  the  point  was  a  good  deal  dis- 
cussed. Sir  E,  Sttffden,  in  citing  the  case  (c/),  says  that  there 
must  be  a  sufficient  reference  to  the  fund ;  "  or  the  party  must 
*<  be  in  possession  of  no  other  fund  upon  which  the  covenant  can 
<* operate"  (1595).  As  to  this,  not  to  notice  other  matters,  one 
difficulty  may  be,  that  a  subsequent  purchase  of  lands  would 
have  answered  the  terms  of  the  covenant 

[2908.]  We  have  elsewhere  (383)  seen,  what  indeed  seems  a  Future  powen. 
matter  of  course,  that  a  power  cannot  be  executed  before  the 
period  at  which,  according  to  its  true  construction,  it  is  the 
design  of  the  creator  that  an  appointment  should  be  made. 

[2909.]  In  some  instances,  however,  as  in  the  case  of  join- 


(e)  Bug.  Vend.  6th  ed.  611 ;  1  Fod. 
Eq.  5tli  ed.  367. 


(d)  361. 

[2909] 
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turing  powers — the  powers  being  either  referred  to  (e)  or 
not  (f) — agreements  to  exercise  powers  made  prior  to  the  period 
prescribed  for  their  execution  have  been  supported  (^),  the  donee 
having  outlived  the  period.  We  shall,  too  (2953),  see,  that 
agreements  to  execute  leasing  powers,  not  immediately  exerdse- 
able,  at  least  in  the  mode  proposed,  have  been  upheld. 


[2910.]  The  same  rule  may  hold  as  to  some  other  powera; 
but  it  does  not  follow  that  it  is  applicable  to  all  kinds  of  powers. 
Not  to  mention  other  cases,  it  seems  that  in  MacAdam  v.  I/h 
ffon  (A),  an  express  agreement  on  the  part  of  the  husband,  that  if 
he  survived  his  wife,  he  would  confirm  the  appointment  professed 
to  be  made  by  them  among  their  children,  would  not  have 
operated  so  as  to  found  a  claim  for  relief.     Indeed  perhaps  it 
may  be  thought  that  equity  has  gone  a  considerable  way,  even 
as  to  jointuring  and  leasing  powers ;  though  these  are  powers  of 
a  peculiar  nature.     In  some  cases  it  may  perhaps  deserve  consi- 
deration, whether  any  difference  would  arise  according  as  the 
relief  should  be  asked  against  the  donee  himself,  or  against  the 
remainder  man  or  others. 


Powers  of  sale 
and  exchange. 


[2911.]  Under  the  usual  powers  of  sale  and  exchange,  con- 
tracts may  be  made  without  their  having  the  formalities  required 
by  the  powers;  &nd  equity  will  enforce  the  performance  of  sad 
contracts,  not  only  by  the  parties  intrusted  with  the  powers,  but 
by  all  persons  taking  under  the  limitations.  It  seems  dear, 
however,  that  all  substantial  circumstances  must  be  complied 
with;  and  that  therefore  not  only  must  the  trustees  contract, 
but  the  parties  whose  consent  is  required  must  concur  in  the 
contract  (t).  In  Mordock  v.  BtiUer,  the  trustees  appear  not  to 
have  contracted  {j). 


(e)  Alford  v.  Alford,  cit  in  Coven- 
try y,  Coventry,  Gilb.  167,  2  P.  W. 
230,  1  Stra.  604,  9  Mod.  17;  S.  C. 
also  cit.  4  B.  C.  C.  465,  in  Jackson  v. 
Jackson,  from  R.  B. ;  and  see  1  S.  &  L. 
63,  in  Shannon  t.  Bradstreet. 

(/)  Jackson  V.  Jackson,  4  B.  C.  C. 


462 ;  see  (573)  8cc, 

Of)  See  2  Pt.  Ab.  265. 

(h)  3  B.  C.  C.  310;  see  Adney  t. 
Field,  Amb.  654. 

(t)  Mnrtlock  r.  BuUer,  10  Ves.  292. 

01  See  also  Donm  v.  WUiddft,  3 
Sw.  699. 
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[2912.]  There  may,  too,  be  agreements  under  other  powers  (A),    chap.  xxm. 

SEC.  I. 


[2913.]  The  cases  on  agreements  to  execute  powers  have 
generally  arisen  on  instruments  executed  after  the  creation  of 
the  powers. 

[2914.]  In  one  case,  however  (/),  by  the  instrument  reserving  Agreement  in 
the  power,  the  donee  covenanted  to  execute  it ;  and  the  defect  creation. 
was  supplied.  The  fects  were  these : — a  party— probably  on  mar- 
riage, though  this  does  not  appear  (m),  and  is  immaterial — settled 
an  estate  on  himself  for  life,  then,  as  to  part,  on  his  wife  for  life 
for  a  jointure,  and  subject  thereto  in  strict  settlement, — with  a 
proviso,  that  if  he  should  have  younger  children,  it  should  be 
lawful  for  him,  ^^  by  deed  or  will  executed  in  the  presence  of  two 
<<  or  more  witnesses,  to  limit  and  appoint  any  of  the  lands,  except 
^^  those  in  jointure,  to  such  person,  and  for  such  estates  as  he 
^*  should  think  fit,  for  raising  500/.  a  piece,  for  such  younger  chil- 
^'  dren ;  to  be  paid  at  such  times  and  in  such  manner  as  he  by  such 
**  deed  or  will  should  declare"  (227) ;  and  lie  covenanted  to  do  so 
accordingly.  Not  to  mention  other  matters,  the  case  appears  to 
shew  that  there  is  no  necessity  for  a  specification  of  the  land  (2899), 
— or  of  the  time  for  raising  portions  (1299),  or  of  the  mode  of 
raising  (2527).  Beyond  these  points  there  may  be  nothing 
very  peculiar  (n)  in  the  relief  granted.  The  sum,  it  must  have 
been  noticed,  was  fixed. 

[2915.]  There  may  be  an  agreement  to  execute  a  power,  or  a  "  Request." 
covenant  to  make  further  assurance  <^on  the  request"  of  the 
intended  appointee,  or  a  trustee,  &c. ;  and  no  request  may  be 
made:  perhaps,  however,  this  would  not  be  material.  In 
Coventry  v.  Coventry  (2898),  a  request  seems  to  have  been 
made  (o). 


(A)  Co/ton  V.  JLay«- (1734). 

(Q  Sarth  Qit  Garth  t.  Lady  Blan' 

frey  or  Beaufoyj  cit.  in  Coventry  ▼. 

Coventry^  Gilb.  166,  1  Stia.  603 ;  and 

^Bee  S.  C.  it  seems  2  Vem.  465,  in 


Lassells  v.  Lord  ComwaUit. 

(m)  See  Powell,  182;  and  Sug.  348. 

(n)  Sug.  361. 

(o)    See    FotheryUl   v.    Fothergill 
(2836);  (2895). 

[2915] 
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CHAP.  XXIII. 
SEC.  I. 


Contract  for 
sale. 


8. — Defective  executions  and  contracts  by  a  Feme  covert. 

[2916.]  In  Martin  v.  Mitchell  (a),  where  the  equity  of  redemp- 
tion of  real  estate  was  limited  as  a  husband  and  wife  should  '^  by 
^^  deed,  to  be  executed  in  the  presence  of,  and  attested  by,  two 
^^  witnesses,"  appoint,  and  subject  thereto  as  the  wife  should  by 
will  appoint,  and  in  default  of  an  appointment  to  her  in  fee, — Sir 
T.  Plumer  seems  to  have  thought  that  the  wife  could  be  bound 
by  a  regular  appointment  only,  or  at  least  that  a  contract  for  sale, 
without  the  required  formalities,  would  not  be  sufficient ;  it  was 
unnecessary,  however,  to  decide  the  point  (A).  The  ground  of  the 
opinion  was,  that  a  married  woman  is  under  a  disability  to  con- 
tract or  dispose,  except  in  the  prescribed  mode  :  on  the  other  hand 
it  was  argued  that  she  is  a  quasi  feme  sole.  Sir  2\  Plumer  appears 
to  have  considered  that  this  would  be  a  new  line  of  cases.  It  may 
be  thought,  however,  that  relief  would  be  granted  as  in  other 
cases  against  all  but  substantial  defects. 


Defective  exe- 
cution. 


Leases,  &c. 


[2917.]  Lord  Northington  laid  down  most  distinctly  in  Wright 
v.  Lord  Cadogan  (554),  when  citing  and  commenting  on  Churchill 
v.  Dibben  (1686),  that  an  appointment  under  a  power  reserved  to 
eifeme  covert,  though  defectively  executed,  and  though,  as  it  seems, 
defectively  raised,  would  be  aided  in  equity  in  fisivour  of  persons 
claiming  for  meritorious  consideration. 

[2918.]  PoHard  v.  Lady  Greenvitt  (2950)  which  arose  on  a 
lease  in  futuro  under  a  leasing  power,  would  seem  to  have  been 
the  case  of  a  feme  covert;  and  the  objection  was  not  mentioned 
in  Doe  d.  Collins  v.  fVeller  (c),  with  reference  to  a  lease  under  a 
general  power  over  the  inheritance  of  9l  feme  covert;  and  in  Mart' 
lock  V.  Btdler  (d),  a  case  indeed  of  a  somewhat  different  descrip- 
tion— that  of  a  common  power  of  sale  in  a  settlement — ^no  objec- 
tion  was  made  that  the  wife  could  not  concur  in  a  contract 


(a)  2  J.  &  W.  413 ;  and  see  1  Pr. 
Ab.  286. 

(b)  See  Sug.  Vend,  eth  ed.  182. 


(c)  7  T.  R.  478. 
Id)  10  Ves.  292. 
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[2919.]  The  objection  if  tenable  would  it  seems  have  been  a    chap,  xziii. 
sufficient  answer  in  the  cases  on  defective  appointments  to  hus-        ^^^'  '* 
bands  (2849),  without  reference  to  the  point  whether  a  hus- 
band was  intitied  to  relief.    So  in  the  case  of  a  volunteer  or 
stranger  {e). 

[2920.]  There  are  some  other  authorities,  though  of  different 
characters,  bearing  on  the  point  (f). 

[2921.]  The  question  may  arise  in  a  variety  of  ways ;  as  on 
general  or  on  limited  powers,  and  those  eitiier  affecting  tiiejime 
caverfs  interest  or  not;  the  attempt  or  agreement  to  execute 
them,  may  be  either  for  a  valuable  or  for  a  merely  meritorious 
consideration ;  so  the  consideration,  if  any,  may  have  been  given 
or  not  K  relief  should  not  be  granted,  many  cases  of  great  hard- 
ship might  arise. 

[2922.]  Like  questions  might  occur  as  to  powers  vested  in  Infants. 
in&nts. 

9. — MisceUaneoua  observations, 
[2923.]  ^uE.Swdmlg)  observes,  that "  where  there  are  several  Several  defec- 

.  .  •  ,  ,  tive  executions. 

^'  defective  executions,  equity  will  supply  the  defect  in  the  last, 
«  in  order  to  effectuate  the  intent  of  the  parties;"  and  in  support 
of  the  position  he  cites  '^  Hervey  v.  Hervey!^  There  is  some 
obscurity  in  the  cited  case  on  this  point  The  case  arose,  as  we 
have  seen  (2892),  under  a  power  of  jointuring,  executed  erro- 
neously on  several  occasions,  and  in  the  first  instance  at  least  not 
to  the  fiill  extent;  and  Lord  Hardtoicke  appears  to  have  pro- 
ceeded on  the  last  deed  as  clearly  pointing  out  what  tiie  intention 
was.  If  tiie  former  deeds  did  not  present  a  sufficient  foundation 
for  relief,  they  were  void  both  at  law  and  in  equity;  and  then  the 
relief  on  the  last  deed  is  made  plain :  and  if  relief  could  have 


(e)  Sargeaon  v.  Sealey  (2830).  I  Jackson,  or  Smith  t.  Lord  Camelford 

(/)    Piffgoi    V.    Pennce   (3021);      (636). 
Daniel  r.  Adanu,  Amb.  495;  Pitt  y.  |      (^)  359;  see  PoweU,  192. 
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CHAP.  XXIII.    been  had  on  the  two  first  deeds,  the  result  it  seems  would  have 
SEC.  I.         jjggjj  ^Q  same. 


TruBt  and 
power. 


[2924.]  In  Macey  v.  Shurmer  (h)^  a  man  devised  copyholds  to 
his  wife,  her  heirs,  and  assigns,  ^^  being  well  assured  she  would 
^'  at  her  decease  dispose  of  the  lands  amongst  all  or  such  of  his 
^<  children"  as  she  should  think  proper;  there  being  it  seems  two 
children,  a  son  and  a  daughter,  the  widow  devised  part  of  the 
copyholds  to  the  daughter,  and  part  to  the  son,  without  however 
it  appears  making  any  surrender;  the  son  claimed  the  whole; 
but  Lord  Hardwicke  was  ready  to  supply  the  surrender.  He 
seems  indeed  to  have  thought,  that  viewing  the  donee  as  a  mere 
trustee,  the  will  was  a  good  appointment  of  the  trust  estate ;  and 
that  the  donee's  heir  would  be  bound  as  of  course  by  the  trust 


Voluntary  aet- 
tlements,  &c. — 
creation. 


[2925.]  It  would  appear  to  be  immaterial  whether  the  power 
be  limited  by  a  settlement  for  valuable  consideration,  or  by  a  will, 
or  otherwise;  or  whether  it  be  reserved  to  the  settlor,  or  Umited 
to  another,  though  on  the  latter  point  there  is,  it  seems,  a  goiit 
trary  dictum  in  Smith  v.  AsMon  {i). 


Purchase] 
volunteers. 


Notice. 


[2926.]  The  effect  of  relief  sometimes  is  that  purchasers  are 
postponed  to  volunteers.  Thus  an  estate  is  settled  on  a  marriage 
in  favour  of  the  settlor  for  life,  then  on  his  wife  for  life,  then 
on  the  issue, — with  a  power  for  the  settlor  to  jointure  a  future 
wife ;  his  wife  dies ;  he  marries  again,  but  without  executing  or 
agreeing  to  execute  his  power ;  he  subsequently  exercises  the 
power,  but  without  any  consideration,  and  defectively;  and  the 
wife  is  relieved  as  against  the  issue.  The  limitation  to  the  issue 
was  however  originally  made  subject  to  the  power  {j) ;  and  con- 
sidering that  mere  forms  are  wanting,  the  issue  cannot  be  looked 
upon  as  prejudiced. 

[2927.]  The  question  how  far  a  subsequent  purchaser  of  an 
estate,  subject  to  a  power,  is  bound  by  a  defective  execution  of 


{h)  1  Atk.  369. 

(»)  1  Freem.  309;  see  Lex.  Pnet 


300. 
(j)  Lex.  Pnet  301. 
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it,  appears  to  have  been  discussed  in  Smith  v.  Ashton  (2878) ;  chap,  xxiii. 
it  would  seem  that  the  parties  had  notice  of  the  defective  execu-  ^^^'  '* 
tion ;  though  the  reports  are  not  clear  on  this  and  other  points. 
It  would  be  difficult,  it  seems,  to  maintain,  that  mere  notice  (2726) 
of  a  power  is  notice  of  an  execution  of  it,  though  every  inquiry 
should  be  made  without  success*  Mr.  Powell  {k)  questions  the 
propriety  of  the  decision  on  the  ground  of  the  subsequent  pur- 
chase. 


[2928.]  In  Bath  v.  Mauntoffite  (/)  some  difference  was  spoken  l>ifferent  pow- 

crs. 

of,  with  reference  to  the  general  subject  of  defective  executions, 
between  a  power  to  charge  and  an  absolute  power  of  revoca- 
tion and  appointment;  but  ordinarily  it  would  seem  there  is  no 
distinction  between  the  two. 

[2929.]  With  respect  to  a  power  to  nominate  new  trustees,  no  Newtrusteei. 
case  seems  to  have  arisen  on  an  appointment  defective  in  point 
of  form. 

[2930.]  It  is  clear  that  equity  will  not  relieve  agidnst  what  Subttantial  de- 
are  considered  substantial  (2877)  (2892)  (2980)  defects  in  the  ^^^ 
execution  of  a  power, — as,  for  example,  the  want  of  proper  con- 
senting parties  (m). 

[2931.]  Mr,  Feame  {n)  seems  to  have  thought,  that  on  a  sale  Infant  executor 
by  an  infant  executor,  in  concurrence  with  his  co-executor,  by 
virtue  of  a  power  of  sale,  if  the  infant  as  executor  was  incom- 
petent to  join  in  the  sale,  still  as  heir  he  would  become  a  trustee 
for  the  purchaser ;  the  ground  of  his  opinion  however  does  not 
appear. 

[2932.]  Where,  as  in  Chobneley  v.  Paxtan  (2439),  on  a  sale  ^^^^"^jf^^i* 
under  powers  of  sale  and  exchange,  the  purchase  money  is  erro-  ^timber. 


(k)  241. 

(/)  3  Ch.  Ca.  69 ;  and  see  ih»  106. 
(m)    ManteU   r.    Mantellj  Wilm. 
Dotet,  36;  S.  C.  cit  in  ScoU  v.  Tyler, 


2  B.  C.  C.  450,  &c.,  and  1  Haig.  Jur. 
Arg.  25,  &e. 
(n)  P.  Works,  312. 
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neously  paid,  the  sale  proceeding  on  a  wrong  principle  by  reason 
of  the  tenant  for  life  conveying  the  timber  and  receiving  lis 
value,  and  the  trustees  appointing  the  land,  exclusive  of  the 
timber)  and  receiving  only  the  rest  of  the  money, — there  would 
appear  to  be  difficulty  in  obtaining  relief  (o).  It  does  not  follow 
that  the  tenant  for  life  would  have  concurred  in  a  sale  upon  the 
principle  of  the  trustees  receiving  the  whole  of  the  money ;  and 
as  observed  by  Best,  Lord  C.  J.,  in  the  particular  case  the 
trustees  seem  to  have  had  nothing  to  do  with  the  sale  of  the 
timbet.    An  attempt  was  afterwards  made  to  rectify  the  error. 


SECTION  IL 


CHAP.  XXIII. 
SEC.    II. 


OF  THE  ENFORCING  IN  EQUITY  THE  SPECIFIC  PERFORMANCE 
OF  AGREEMENTS  TO  EXECUTE  LEASING  POWERS;  AND  OF 
THE  RELIEF  AFFORDED  IN  AID  OF  THE  DEFECTIVE  EXECU- 
TION  OF  SUCH   POWERS. 


[2933.]  The  present  branch  of  equitable  relief  may  be  dis- 
cussed under  seven  heads : — 


h— General  doctrine  (2934). 

2. — Cases  of  Excessive  Execuiior^  Sfc.  (2937) ;  and  herein 
(2947)  as  to  leases  in  futuro,  ffc. 

3. — As  to  Agreements  (2953) ;  and  herein  (2962)  as  to  cove^ 
nanis  to  Renew. 

4 — As  to  leases  or  agreements  for  Tenancies  from  Year  to 
Year  (2965). 


(o)  See  Coekerell  v.  Cholmeley^  3  Russ.  l^e^. 
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5. — As  to  the  Classes  intitled  to  relief  {2970);  and  herein    chap,  xxiir. 
(2974)  as  to  Ae  Remainder  Man  holding  the  lessee        ^^^' "' 
to  the  lease  or  cyreemenL 

6.— As  to  Substantial  defects  (2980). 

l.'-^As  to  relief  in  the  case  of  Powers  Originally  in  their 
nature  Legal  (2905). 


1. — General  doctrine. 

[2934]  Sir  E.  Sugden  (a)  speaks  of  doubts  existing  or  having  Doubu  as  to 
existed,  ^^  how  &r  a  defective  execution  {b)  of  a  power  of  leasing 
<<  can  be  aided  ;'*  and  (c)  he  seems  to  intimate  that  ^^  an  opinion 
'*  has  very  generally  prevailed  in  the  Profession"  {d)  against  the 
relief.  He  subsequently  proceeds  to  shew  that,  in  certain  cases 
at  least,  relief  may  be  granted ;  though  after  stating  (e)  that  the 
material  question  to  be  considered  is,  ^'  whether  equity  can 
'<  relieve  against  a  defective  execution  of  the  usual  power  of 
'<  leasing  in  settlements,"  under  which,  as  is  well  known,  the 
lessee  is  strictly  a  tenant  at  rack  rent, — ^he  appears  to  leave  it 
in  some  doubt  whether  such  a  tenant,  unless  he  has  improved  the 
property,  can  obtain  relief;  indeed  Six  E.Sugden*s  opinion,  so  £Eur 
as  it  can  be  collected,  seems  against  the  relief. 

[2935.]  It  is  to  be  presumed  that  the  ^'doubts"  and  prevailing 
*^  opinion"  above  referred  to,  must  have  had  reference  to  substantial 
defects  or  to  particular  kinds  of  leases;  since,  for  about  two 
centuries,  at  least,  the  books  have  abounded  in  dicta^  not  to 
say  decisions,  in  favour  of  relief  in  certain  cases,  as  clearly 


(a)  370. 

(6)  See  Orrell  r.  Leake,  Toth. 
'"Mistaking,"  No.  100,  pa.  132,  ed. 
1820;  Goodinff  t.'  Gooding,  1  Eq. 
Ca.  Ab.  342,  pi.  3,  «  Powers ;"  Lord 


Conway  (2392);  Pigot's  case,  Gary, 
41. 

(c)  371 ;  see  ib.  567. 

(d)  See  Powell,  389. 

(e)  371. 

[29351 
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CHAP.  XXIII.    appears  from  other  parts  of  Sir  E.  SugdeiCs  work  (f).     In  the 
^'^'  "•        Lex  PriBtaria  (ff)  the  doctrine  of  relief  is  distinctly  laid  down. 

Defective  exe-        [2936.]  As  elsewhere  (2824)  noticed,  Sir  E.  Sugden^  in  his 
meirtsr'^^^'^"    discussion  of  the  subject,  appears  to  make   some    distinction 

between  cases  of  strictly  defective  execution  and  cases  arising 

imder  agreements. 


2. — Cases  of  Excessive   ExeaUion,   Sfc.  ;  and  herein  (2947) 

as  to  leases  in  future,  Sfc. 

40yeanfor2l.       [2937.]  In  Hervey  Y.  Hervey  {h).  Lord  Hardwicke  laid  down 

that  ^^  where  a  person  has  power  to  make  leases  for  twenty-one 
^<  years,  and  he  makes  a  lease  for  forty,  that  lease  is  undoubtedly 
**  good  for  twenty-one  years."  The  same  doctrine  is  laid  down 
in  Alexander  v.  Alexander  (t)  by  Sir  T.  Clarke^  and  in  much 
earlier  cases  {j). 

Law.  [2938.]  In  general  the  excess  appears  to  have  been  considered 

fatal  at  law  (k) ;  though  from  the  reasons  of  counsel  in  Comnums 
V.  Marshall  (/),  it  might  be  inferred  that  a  Court  of  law  would 
support  the  lease />ro  tanto  (1527). 

[2939.]  Long  ago  it  was  said  in  a  case  before  a  Court  of 
law  (m),  that  any  excess  as  to  a  Bishop^s  lease  would  be  fatal, — 
as  if  granted  for  twenty-two  years  instead  of  twenty-one;  it 
being  added,  however,  that  if  the  power  had  been  to  make  leases 
for  any  number  of  years  not  exceeding  twenty-one,  then  such  a 
lease  might  perhaps  be  good  for  the  twenty-one.     This  distinction 


(/)  452,  550 ;  and  see  ib.  348. 

(y)  304. 

(A)  Bam.  C.  R.  115 ;  see  Taylor  t. 
SHbbert,2\es.}VL.4S7. 

(t)  2  Yes.  sen.  644. 

(j)  Parry  or  Pawcy  r.  Brown  or 
Boweny  Nels.  87,  1   Ch.  Ca.  23,  2 


Freem.  171 ;  Awm,  2  Freem.  224. 

(k)  And  see  in  Jenkins  r.  Keymis 
(1523). 
(/)  6  B.  P.  C- 173,  8vo.  ed. 
(m)  SnuirUe  v.  Penkalhw,  I  Salk. 
189,  2  Ld.  Baym.  999 ;  and  see  6 
I  Mod.  64,  65. 
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in  the  above  view  may  be  thought  indeed  somewhat  refined  if    chap,  xxiii. 
not  unintelligible.  ^^^-  "* 

[2940.]  The  dicta  in  general  do  not  refer  to  any  particular  Kind  of  lease. 
kinds  of  leases,  as  leases  on  fines  or  leases  at  rack  rent.  In 
Freemanj  however,  the  former  kind  of  lease  appears  to  have 
been  alluded  to;  it  was  said  tliat  there  would  be  relief  for  a 
child  or  a  purchaser,  the  Court  not  including  indeed  (2972) 
under  the  latter  term  a  lessee  at  rack  rent 

[2941.]  The  much  considered   case  of  Campbell  v.  Leach  In)   Campbell  v. 

1  /.  11  Leach, 

arose  on  a  power  to  lease  for  twenty-one  years  at  the  best  rent ; 
and  it  appears  to  have  been  determined,  that  tJiough  the  tenant 
for  life  had  granted  a  lease  for  twenty-six  years,  thus  exceed- 
ing the  term  authorized,  the  lease  was  good  in  equity  for  twenty- 
one  years ;  and  that  the  lessee  could  compel  the  remainder  man 
to  execute  a  new  lease.  It  seems  that  the  tenant  for  life  lived 
more  than  five  years ;  so  that  he  could  at  the  end  of  that  time 
have  granted  a  new  lease  for  twenty-one  years,  making  in  the 
whole  twenty-six  years ;  but  no  attempt  was  made  to  obtain  a 
lease  to  this  extent;  indeed  on  account  of  the  improvement  of 
the  property  the  original  rent  would  probably  have  been  insuffi- 
cient. 

[2942.]  In  Medwin  v.  Sandham  (o),  some  expressions  seem  to 
have  fallen  from  one  of  the  judges  in  disapprobation  of  Campbell 
y.  Leach;  and  Sir  S.RomiUy(p)  considered  that  the  doctrine 
laid  down  in  the  case  had  not  been  extended,  but,  on  the  con- 
trary, had  rather  been  narrowed  by  later  decisions,  and  parti- 
cularly by  Medwin  v.  Sandham.  The  two  cases  were  however 
in  some  respects  very  dissimilar  (9). 

[2943.]  In  ex  parte  Smyth  (r).  Lord  Eldon  is  reported  to  have 


in)  Amb.^740,  Sug.  appx.  706,  1 
Swans.  351,  in  note  to  ex  pte.  Smyth, 
(p)  3  Swans.  685. 
(p)    I  Swans.  352,  in  note  to  ex 


pte.  Smyth. 

(q)  Sug.  372,  374. 
(r)  I  Swans.  355. 
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CHAP.  XXIII.    expressed  himself  against  the  decision,  as  if  there  was  no  intention 
^^^'  ''•        (1618)  to  execute  the  power :  this  of  course  is  a  very  different  and 
distinct  ground  of  objection. 

[2944.]  In  another  case,  arising  on  some  Scotch  leases  («),  Lord 
Eldon  referred  to  the  ^^  rule  in  Westminster  HalQ^^  as  to  a  lease 
for  twenty-one  years  under  a  power  to  grant  for  ten  years,  being 
good  for  the  ten, — ^'  because  there  both  parties  have  before  them  a 
^<  written  instrument  which  gives  the  power;  and  they  both  know 
'^  what  is  the  utmost  extent  for  which  it  can  be  good."  In  many 
cases,  indeed,  the  parties,  and  espedaUy  the  tenant,  have  not  the 
power  before  them ;  at  least  actually,  though  they  may  construc- 
tively (2979). 

WhiiiocVicw.      [2945.]  In  Smith  v.  Ashtm  (0,   there  is  a  dictum  that  the 

resolution  in  WhithcKs  case  (2144)— that  a  lease  for  years  deter- 
minable on  lives  cannot  be  granted  under  a  power  to  lease  for 
lives — may  be  ^'  laughed  at;"  that  is,  it  seems  (v),  on  the  ground 
that  equity  would  interfere.  This,  however,  may  be  question- 
able (1984) ;  at  least,  unless  a  Court  of  equity  would  go  so  fitf 
as  to  say  that  the  grant  should  be  actually  deemed  a  lease  for 
lives.  Here  the  case  is  not  one  of  excessive  execution ;  in  a 
legal  point  of  view  less  is  done  rather  than  more:  there  is  a 
variation  in  the  nature  of  the  term. 

[2946.]  In  a  modem  case  (v)  in  a  Court  of  laxD  under  a  power 
to  lease  '^  for  any  term,"  &c.,  *^  not  exceeding  one-and-twenty 
^^yeoTs^^  or  for  lives^  &c., — it  having  been  determined  that 
leases  for  ninety-nine  years  determinable  on  lives  were  bad 
to  that  extent,  it  was  further  held  that  the  leases  could  not  be 
considered  good  pro  tanto^ — that  is  for  twenty-one  years  deter- 
minable on  the  lives;  the  variation  and  excess  were  held  &tai 
at  law.  The  leases  were  in  fact  in  reversion;  and  perhiqps  a 
lease  in  reversion  for  twenty-one  years  was  unauthorized  (2212) 


(t)  Queensherry  Leases,  1  Bli.  437.  i       («)  Sug.  452. 

(0  1  Freem.  309.  '       (v)  Roe  v.  Prideaux  (2145). 
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(2947).     It  does  not  appear  whether  any  attempt  was  made  to    chap.  xxm. 
obtain  relief  in  equity,  either  wholly  or  in  part.  sec,  u. 


[2947.]  We  may  refer  more  particularly  to  cases  where  leases  Reversion— «a 
have  been  granted  in  reversion  or  infvJtwro  (2209),  under  powers  •''*''*'■*• 
authorizing  leases  in  possession  only. 

[2948.]  In  an  Anonymous  case  in  Freenum  («?),  of  which  the 
report  is  very  defective,  a  party  having  power  to  lease  at,  it  seems, 
old  nominal  rents,  for  three  lives  or  twenty-one  years  in  pos^ 
session^ — granted  a  lease  for  three  lives  during  the  existence  of 
another  lease,  though  of  what  kind  this  other  lease  was,  or  when 
created,  does  not  appear ;  the  new  lease  being  considered  bad  at 
law  as  reversionary,  that  is,  it  seems,  of  the  reversion  (2205),  yet 
it  being  a  provision  for  a  younger  child,  was  held  good  in 
equity. 

[2949.]  The  case  appears  to  be  not  free  from  difficulty ;  though 
it  is  cited  by  Sir  E.  Sugden  (x),  apparently  with  approbation.  His 
words  are : — **  Although  a  reversionary  interest  be  granted  where 
'^  the  power  authorizes  a  grant  in  possession  only,  yet  equity 
^  will,  in  some  cases,  supply  the  defective  execution  of  the  power 
'*  where  there  is  a  meritorious  consideration  in  the  appointee.'* 
Perhaps  at  the  least  we  ought  to  consider  that  the  donee  outlived 
the  original  term.  It  may  seem  somewhat  difficult  to  reconcile 
the  above  passage  with  other  parts  of  Sir  E.  Sugderis  work  (y), 
where,  referring  to  the  cases  of  defective  execution,  he  says, — 
when  "  the  lease  substsmtially  commences  in  fvJtaro^'*  "  it  seems 
"  clear  that  equity  cannot  relieve ; "  and  again, — "  therefore  a 
^^  lease  to  commence  the  day  after  the  date  of  the  deed,  would 
^^  be  equally  bad  with  a  lease  to  commence  at  fifty  years  from 
"  the  date."     Here,  indeed,  leases  in  fuhiro  are  mentioned. 


(w)  2  vol.  224  ;  (2946).  (y)  374. 

\x)  459. 
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[2950.]  There  is  an  early  case  of  relief  (z),  wtere,  under  a 
power  to  lease  for  three  lives,  or  twenty-one  years  in  possession, — 
a  lease  granted  in  December  for  twenty-one  years,  from  the  25th 
March  then  next^  was  held  good  in  equity.  The  reports  are  in 
some  confusion;  but  the  relief  was  against  the  donee  of  the  power. 
The  lease  had  in  fgu^t  expired ;  and  the  question  was,  it  seems, 
how  &r  the  donee,  as  having  received  the  profits,  should  be  liable 
to  refund  them.  There  was  in  the  case  a  peculiarity  which, 
however,  does  not  relate  to  powers;  it  was  this,  —  that  the 
lease  was  granted  to  a  surety  by  way  of  indemnity,  and  the 
creditor  seems  to  have  had  the  benefit  of  the  surety's  secu- 
rity (a). 


Agreement. 


[2951.]  In  a  modem  case  {b)  on  an  agreement  to  grant  a  lease 
under  a  power  to  lease  in  possession  at  the  best  rent,  the  agree- 
ment having  been  completed  a  day  or  two  before  the  time  from 
which  the  lease  was  to  commence,— it  was  held  that  as  the  tenant 
for  life,  who  had  the  power,  survived  the  time,  no  objection 
arose  (c).  Perhaps  on  this  ground  it  might  be  urged  that  a  lease 
granted  in  futuroj  should  be  supported  as  a  contract  (2950). 


[2952.]  To  what  extent  the  doctrine  as  to  agreements  made 
before  the  lease  is  to  commence  will  be  carried,  may  perhaps  be 
questionable.  It  may,  with  reference  to  such  powers,  be  urged 
against  an  agreement  entered  into  long  previously,  that  the  inten- 
tion is  that  the  donee  should  exercise  a  discretion  as  to  the  rent 
and  other  circumstances  when  the  lease  is  actually  to  commence  in 
possession,  or  about  that  time  (2172):  on  the  other  hand  it  may 
be  said,  that  if  the  best  rent  is  obtained  there  is  no  injury ;  it 
may  be  very  difficult,  however,  though  a  rent  is  not  the  best,  to 
prove  the  fact. 


(z)  Pollard  V.  Lady  Greenvill,  1  Ch. 
Ca.  10,  1  Ch.  Rep.  184 ;  see  Camp- 
hell  v.  Leach  {294}) ;  (2210);  (2951). 

(a)  See  Maure  v.  Harrison,  cit  in 
ex  parte  Waring,  2  Rose,  184,  and 


Lord  EldoiCs  observatioDS. 

(i)  Shannon  ▼.  Bradstreet,  1 S.  &  L. 
52 ;  Sug.  591 ;  (2908). 

(c)  See  2  Pt.  Ab.  265. 
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3. — As  to  AgreemerUs;  and  herein  (2962)  as  to  Covenants 

to  Renew, 

[2953.]  Upon  the  subject  of  agreements,  and  indeed  upon  the  Shannon  v. 
whole  doctrine  connected  with  the  defective  execution  of  powers, 
Shannon  v.  Bradstreet  (d),  is  a  very  leading  authority : — A  power 
was  vested  in  a  tenant  for  life  to  make  leases  generally,  without 
any  formal  instrument  being  required;  no  fine  was  to  be  re- 
ceived ;  the  leases  were  to  take  effect  in  possession  and  not  in 
reversion,  for  any  term  not  exceeding  three  lives,  or  thirty-one 
years,  at  the  best  rent  that  could  be  obtained  at  the  time  of 
making  the  leases ;  and  the  lessees  were  not  to  be  dispunishable 
of  waste.  Nothing  was  said  in  the  power  as  to  the  execution  of 
a  counterpart  (2096)  (2966). — On  the  29th  October^  an  agree-  Counterpart. 
ment  was  made  by  the  tenant  for  life  to  grant  a  lease  for  thirty- 
one  years,  to  commence  on  the  1st  November  following,  there 
being  thus  an  interval  of  three  days  only ;  the  terms  of  the  agree- 
ment were  in  general  conformable  to  the  power. — The  tenant 
for  life  lived  until  the  following  May  ;  and  it  was  held  that  the 
remainder  man  was  bound  to  grant  a  lease  according  to  the 
agreement — The  above  case  has,  it  seems,  been  always  approved; 
particularly  it  was  spoken  of  as  an  authority  by  Sir  W.  Grants 
in  Blore  v.  Sutton  (e). 

[2954.]  The  question  of  the  specific  performance  as  against 
remainder  men  of  an  agreement  to  grant  a  lease,  was  a  good  deal 
discussed  in  Lowe  v.  Swift  (f),  where  an  attempt  was  made  to 
extract  an  agreement  out  of  a  mass  of  correspondence;  it  was 
however  considered  that  tlie  correspondence  disclosed  a  treaty 
only,  and  no  agreement.  In  this  case  the  power,  besides  pro-  Formalities, 
viding  that  the  lease  should  be  ^'  by  deed,  under  hand  and  seal, 
'*  to  be  attested  by  two  credible  witnesses,"  required  a  counter- 


(iQ  1  S.  &  L.  52 ;  see  Stratford  v. 
Earl  ofAldbro\  1  Ridg.  P.  C.  281 ; 
LwdSelsey  r.  Rhoades,  2  S.  &  S.  41 ; 


1  Bli.  N.S.I;  (3161). 
(e)  3  Mer.  237. 
(/)  2  Ball  &  B.  529. 
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Correspond- 
ence. 


Uncertainty* 


part  to  be  executed  (^) ;  and  that  the  lease  should  contain  a  clause 
of  distress  and  re-entry,  and  usual  clauses  and  covenants,  and  a 
clause  excepting  royalties.  It  was  argued  that  on  account  of 
some  of  these  matters,  the  case  was  distinguishable  from  Shannon 
V.  Bradstreet ;  it  was,  however,  unnecessary  to  enter  into  the 
points;  but  perhaps  it  is  to  be  inferred,  that  Lord  Mcamers 
thought  the  points,  or  at  least  those  urged,  were  immaterial. 

[2955.]  In  Lowe  v.  Swifts  although  the  correspondence  did  not 
refer  to  the  power  (1618),  it  appears  to  have  been  considered  that 
it  would  have  been  sufficient,  had  it  amounted  to  an  actual  agree* 
ment  generally  conformable  to  the  power. 

[2956.]  In  Ellard  v.  Lord  Llandaff{h)i  and  many  of  the  other 
cases,  it  does  not  appear  whether  the  powers  expressly  required 
the  execution  of  counterparts.  It  would  be  at  least  prudent,  in 
general,  to  have  two  parts  of  the  agreement  executed. 

[2957.]  That  as  in  ordinary  cases,  so  as  to  powers,  an  agree- 
ment may  be  made  by  means  of  a  course  of  correspondence  *,  is 
clear;  Campbell  v.  Leach  (2941),  however  (1)9  ^  reported,  does 
not  appear  to  have  decided  that  an  agreement  existed  in  this  way. 
If  the  terms  of  an  agreement  cannot  be  made  out,  the  agreement, 
as  in  common  cases,  must  of  course  fall  to  the  ground  (J)« 


Fraud. 


[2958.]  So  again,  agreements  to  execute  leasing  powers  are 
subject  to  the  general  principles  of  equity,  as  to  fraud  on  the  part 
of  the  intended  lessee  (k.) 


Statute  of 
Frauds. 


[2959.]  Some  observations  elsewhere  (848)  appear  with  refe- 
rence to  the  operation  of  the  Statute  of  Frauds  in  these  cases. 


{ff)  See  Blore  v.  Sutton,  mp, 

(A)  Inf. 

{i)  See  Sug.  360 ;  (2954). 


(j)  See  Blore  v.  Sutton^  tup, 
(A)  Ellard  v.  Lord  Uandaff,  1  Baft 
&B.  241. 


*  Sir  E.  Sugden  is,  it  is  said,  about  to  introduce  a  bill  upon  the  subject. 

[2959] 
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[2960.]  In  Shannon  v.  Bradstreet  (Z),  Lord  Redesdale  appears    chap.  xxik. 
to  have  considered  it  questionable  whether  the  remainder  man        ^^^' "- 
would  be  bound  under  a  parol  agreement  made  by  a  tenant  for  Part  perform- 
life,  with  a  power  of  leasing,  though,  with  reference  to  the  tenant 
for  life,  there  should  be  such  acts  of  part  performance  as  would 
enable  an  intended  lessee  to  obtain  a  specific  performance  against 
an  intended  lessor  seised  in  fee. 

[2961.]  In  Blore  v.  Sutton  (m),  where  the  intended  lessee  had 
laid  out  60002.  in  building  a  house.  Sir  fV,  Grant  held,  that  how* 
ever  a  tenant  for  life,  with  a  power  of  leasing,  might  by  acts  of 
part  performance  be  considered  bound  to  perform  a  parol  agree- 
ment and  to  execute  the  power,  a  remainder  man  could  not  be 
bound;  there  were,  however,  various  circumstances  in  the  case* 


{[2962.]  Agreements  to  make  leases  sometimes  appear  in  the  Renewal. 
shape  of  stipulations  as  to  the  renewal  of  a  term« 

[2963.]  In  Harnett  v.  YeildiJig  (n)  there  was  a  contract  for  a 
lease  to  be  created  under  a  power,  authorizing  rack  rent  leases ; 
and  a  question  arose  as  to  the  specific  performance  of  an  agree- 
ment for  the  renewal  of  the  term  of  years  at  the  old  rent,  at  any 
time  during  the  life  of  the  tenant  for  life, — this  agreement  being  * 
alleged  to  have  been  contained  in  the  contract:  Lord  Redesdale^ 
after  expressing  an  opinion  that  there  was,  under  the  circum- 
stances, no  agreement  for  renewal,  held  that  if  there  were,  it  was 
in  violation  of  the  terms  of  the  power  for  the  donee  to  agree  to 
renew  at  the  old  rent,  though  it  might  happen  that  the  lands 
might  much  improve  in  value ;  and  further,  that  the  lessee  was 
not  intitled  to  hold  the  tenant  for  life  to  a  specific  performance /tto 
tanto{o).    The  case  has  been  questioned  on  the  latter  ground  (/?), 


(0  1  S.  &  L.  52. 
(m)  3  Mer.  237. 
(n)  2S.&L.  549;  (2211). 
(o)  See  Lawrenton  v.  Butler,  1  S. 
&  L.  13 ;  Ellard  y.  Lord  Lkndaff, 


1  Ball  &  B.  241 ;  O'Rourke  v.  iVms 
val,  2  Ball  8c  B.  58. 

{p)  Sug.  Vendors,  6th  ed.  193, 269» 
Powers,  353, 
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CHAP,  xxiii.  Lord  Medesdale  seems  to  have  treated  the  lessee  as  oonusant  of 

^^^'  "•       the  limited  power  of  the  tenant  for  life.     There  may,  perhaps, 

have  been  other  objections  besides  those  particularly  noticed  in 

the  report*     It  is  not  stated  to  what  extent  the  estate  had  been 

improved  in  value. 

[2964.]  In  Taylor  v.  Stihbert  (q)^  a  covenant  made  by  a  tenant 
for  life  to  renew  a  lease  by  virtue  of  a  power  to  lease  at  the 
ancient  rent,  &c.,  appears  to  have  been  specifically  performed; 
and  that  against  a  purchaser,  under  a  power  of  sale,  who  had 
notice  of  the  covenant  to  renew.  The  tenant  for  life,  who  had 
the  reversion  in  fee,  and  also  his  son,  who  concurred  in  the  sale 
subject  to  the  lease  (r),  appear  to  have  been  living;  and  at  least 
their  interests,  or  the  interest  of  the  former,  may  have  been  bound. 
Lord  Redesdale  does  not  appear  to  have  acquiesced  fully  in  the 
decision  («).  The  stipulations  were  of  such  a  nature  as  to  raise 
a  question  whether  they  were  not  covenants  for  perpetual  re- 
newal There  seems  to  have  been  a  like  decision  as  to  certain 
copyhold  interests. 


4 — As  to  leases  or  agreements  for  Tenancies  from  Year 

to  Year. 

[2965.]  It  has  been  much  agitated  whether  leases  from  year 
to  year,  granted  by  a  tenant  for  life  invested  with  a  power  of 
leasing,  but  without  pursuing  the  formalities  of  the  power,  can 
be  made  good  in  equity  against  the  remainder  man ;  and  so  as 
to  agreements  to  grant  such  leases,  whether  they  can  be  enforced 
against  the  remainder  man.  The  question  has  not  usually  arisen 
between  the  lessee  or  intended  lessee,  and  the  remainder  man ; 
but  between  the  representatives  of  the  tenant  for  life  and  the 
remainder  man,  with  respect  to  the  well  known  distinctions  as  to 


{s)  See  in  CrofUm  v  .Orm^^  2  S. 
h  L.  599. 


(9)  2  Ves.  ju.  437;  see  Hi^giru  v. 
Boste,  3  Bli.  1 12. 

(r)  See  Sug.  Vend.  6th  ed.  704.        | 
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the  apportionment  of  rent  according  as  a  lease  determines  or    chap.  xxm. 
not  by  the  tenant  for  life's  death.  ^^^-  "- 

[2966.]  In  some  cases  the  leases  or  agreements  have  been  by  Various  cases. 
parol;  in  others,  in  writing;  and  in  others,  by  deed;  in  some 
cases  they  have  been  made  by  the  tenant  for  life  himself;  and  in 
olhers  by  his  stewards  or  agents  (707) ;  but  in  all  the  decided 
cases  {t)  it  has  been  held  that  the  tenancies  determined  by  the 
death  of  the  tenant  for  life,  and  were  not  to  be  upheld  under  the 
power.  The  grounds  of  the  decisions  do  not  distinctly  appear; 
the  cases  may  have  proceeded  upon  the  presumption  that  the  Principle. 
power  is  not  intended  to  be  exercised  (1618) ;  or  upon  the  idea 
that  a  tenant  from  year  to  year  is  not  a  purchaser  so  as  to  be 
intitled  to  relief  (2970) ;  or  it  may  possibly  have  been  consi- 
dered that  the  want  of  the  conditions  usually  found  in  powers, 
as  to  a  counterpart,  a  clause  of  re-entry,  &c.  (2352)  (2953),  is  a 
defect  in  substance,  and  not  merely  in  form. 

[2967.]  Admitting  that  a  clear  intention  is  shewn  to  execute 
die  power,  and  that  there  is  no  objection  under  the  power  to 
create  such  tenancies  (2153),  and  that  relief  woidd  be  granted  in 
favour  of  a  tenant  for  a  longer  term,  there  seems  reason  to 
think  that  a  tenant  from  year  to  year  is  a  purchaser,  and  intitled  Tenant  from 

year  to  year— . 

to  relief.     Sir  £.  Sugden  (u)  appears  to  consider  that  such  a  whether  a  par- 
tenant  is  not  a  purchaser ;  but  (v)  he  lays  down  the  same  doc-  ^  ^^^' 
trine  as  to  a  tenant  at  rack  rent  for  a  longer  term ;  a  doctrine 
clearly  erroneous  if  it  be  meant  to  apply  to  agreements,  and 
erroneous  also,  it  seems,  as  applicable  to  defective  executions. 

[2968.]  Before  the  recent  decisions  there  was  a  considerable 
difference  of  opinion  on  the  general  subject  (w). 


(f)  Clarkton  v.  Xord  Scarbro\  cit 
1  Swans.  354,  in  ex  pte.  Smyth  y  and 
the  note  to  it ;  expte»  Smyth f  ib.  337 ; 
Symon$  v.  Symonty  6  Mad.  207 ;  and 
see  Billing  t.  Earl  of  Macclesfield^ 
Sug.  365 ',  Wilson  y.  Harmony  ^  Ves. 
sen.  671 ;  (2213). 

(«)  365. 


(v)  372. 

(tr)  See  1  Swans.  351,  in  note  to 
ex  pie,  Smyth,  the  Op.  of  Ld.  Kenyon 
when  at  the  bar,  referring  to  the  Op., 
too,  of  Ld.  Ashhurton  when  at  the 
bar,  and  of  Mr.  Haddocks;  and  see 
ib,  352,  Sir  S.  Bomilly's  Op. 
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CHAP.  xKiii.        [2969.]  la  some  instances  the  leases  have  been  not  strictly 
^^^'  "•        from  year  to  year;  but  for  two  or  three  years  certain. 


2  or  3  years, 


5. — As  to  the  Classes  intitled  to  relief;  and  herein  (2974) 
as  to  the  Remainder  Man  holding  the  lessee  to  the 
lease  or  agreemervt* 

[2970.]  In  regard  to  the  classes  intitled  to  relief,  this  point 

has  been  fully  discussed  in  the  observations  vnth  reference  to 

powers  in  general ;  little  remains  to  be  said  here.     At  first  sight 

Whether  every  it  might  seem  that  every  lessee  who  should  subject  himself  to  the 

chaser.  payment  of  rent  and  the  performance  of  obligations  must  be  a 

purchaser ;  and  that  therefore  as  such  he  would  in  all  cases  in 
the  absence  of  any  other  obstacle,  be  intitled  to  relief.     It  might 
Old  rents.  be  difficult,  however,  to  treat  lessees  at  old  small  rents  as  pur- 

chasers unless  they  pay  a  fine ;  and  it  has  been  doubted  whether 
a  lessee  at  rack  rent  is  a  purchaser,  or  at  least  such  a  purchaser 
as  to  be  intitled  to  the  aid  of  the  Court. 


Rack  rent* 


[2971.]  The  main  dispute  in  Orby  v.  Mohun  {x)y  was  with 
reference  to  the  execution  of  that  part  of  the  power  which  related 
to  leases  at  old  rents.  The  execution  was  voluntary  and  no  fine 
was  paid;  and  the  parties  beneficially  interested  in  the  lease 
appear  not  to  have  been  favoured  objects;  they  were  nephews, 
nieces,  &c.,  some  of  them  being,  too,  co-heirs  of  the  donee ;  the 
contest  was,  it  seems,  with  the  devisee  of  a  nearer  relation. 
Had  the  objects  been  of  the  fietvoured  classes,  the  question  would 
have  arisen  whether  the  defects  were  in  equity  substantial  (2980) 
ones.  Something  appears  in  tiie  case  as  to  the  want  of  a  reco- 
very which  had  been  agreed  to  be  suffered ;  but  the  fiicts  upon 
this  point  are  not  very  dear. 

[2972.]  In  an  Anonymous  case  in  Freeman  (y),  it  is  laid  down 
that  there  is  a  '^  difference  where  a  lease  is  made  purely  volun- 


(x)  (2321  ;  see  Lex.  Prset.  304. 


iy)  2  vol.  224. 
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**  taiy  and  no  provision  for  a  child;  there  if  the  lease  be  not   chap,  xxiik 
"  good  at  law,  it  shall  never  be  made  good  in  equity.     But  if  a        ^^^'  "• 


(« lease  be  made  to  a  tenant  at  rack  rent  without  a  fine,  which  is  Tenant  at  rack 
^^  voluntary,  yet  if  the  tenant  hath  been  at  any  considerable 
^'  expense  in  building  or  improving,  there  this  Court  will  supply 
**  the  defective  execution  of  the  power ;  but  othermse  not," — it 
being  thus  intimated  that  a  mere  tenant  at  rack  rent  who  shall 
not  have  improved  the  property  is  not  a  purchaser,  or  at  any  rate 
is  not  intitled  to  aid.  Sir  E.  Sugden  {z)  appears  to  have  fuUy 
adopted  this  passage.  As  to  the  question  whether  a  tenant  at 
rack  rent  is  a  volunteer  or  a  purchaser,  it  is  apprehended  to  be 
clear  that  such  a  tenant  is  not  a  mere  volunteer  but  a  purchaser. 
On  principle  he  seems  clearly  so ;  and  the  law  is  accordingly 
laid  down  by  Abbott^  Lord  C.  J.,  in  delivering  the  opinion  of  the 
judges  in  L(mg  v.  Rankin  (a)  thus : — ^^  A  lessee  is  in  law  and 
'^  reason  considered  as  a  purchaser,  even  if  he  takes  at  the  best 
^^  rent  that  the  land  be  worth  at  the  time ;  because  he  forms  his 
^*  engagements  and  regulates  his  affairs  upon  the  faith  of  his 
'^  lease ;  and  often  expends  his  money  in  the  improvement  of 
^  the  land  in  confidence  that  he  shall  reap  the  benefit  of  his 
**  expenditure  by  the  enjoyment  of  his  term"  (J).  The  other 
reasons,  independent  of  the  circumstance  of  a  possible  expen- 
diture, appear  to  be  unanswerable ;  and  further  reasons  might  be 
added.  Under  these  circumstances,  the  general  rule  being,  that 
a  purchaser  is  intitled  to  relief,  we  perhaps  must  conclude,  in  the 
absence  of  some  distinct  opposite  authority,  that  the  case  of  a 
tenant  at  rack  rent  is  not  an  exception  (c) ;  as  to  agreements  he 
clearly  is  not 

[2973.]  Doe  d.  CoUins  v.  Weller  {d)  was  decided  upon  another 
point ;  but  Lord  Kenyan  seems  to  have  considered  it  clear  that  a 
defective  lease  might  be  made  good ;  though  he  speaks  of  ^^  valu* 
^*  able  consideration,"  there  is  nothing  to  shew  that  the  lease  was 
not  at  rack  rent     There  was  no  leasing  power  in  the  case ;  and 


(z)  372 ;  and  see  374,  and  693.        i  and  Sug.  421. 

(a)  Sag.  appx.  686.  I      (c)  See  Lex.  Prot.  304. 

(*)  See  also  Rob.  Fraud.  Conv.  376,  I     (rf)  7  T.  R.  478. 
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the  subsisting  power  of  appointment  was  subject  to  a  prior  life 
estate  in  a  feme  covert.  The  estate  was  settled  on  a  wife  for  life, 
then  as  she  should  appoint  by  deed  or  will  attested  by  three 
witnesses,  with  the  reversion  in  fee  in  her ;  the  lease  was  made 
by  the  husband  and  wife,  but  was  not  attested  by  three  wit- 
nesses ;  there  was,  however,  a  confirmation  in  respect  of  the  wife's 
interest  by  her  receipt  of  rent  after  her  husband's  death  (2412). 


Ilelief  for  re- 
mainder man. 


[2974]  It  appears  never  to  have  been  positively  decided 
whether  the  remainder  man  or  other  person  intitled  to  die  estate, 
not  being  the  donee  of  the  power,  can  claim  the  equitable  relief 
so  as  to  treat  as  good  or  enforce  the  defective  appointment  or 
contract  (2836). 


[2975.]  The  point  was  discussed  in  Campbell  v.  Leadi  (e),  but 
the  opinion  of  the  judges  cannot  be  distinctly  ascertained  (f). 
Perhaps  it  is  not  clear  that  Sir  J5.  SugdaiCs  correction  of  AmMer^s 
report  is  right 

[2976.]  In  Shannon  v.  Bradttreet  (g)  Lord  Redesdak  expressed 
a  decided  opinion  in  fiivour  of  the  remainder  man's  right 

[2977.]  Having  regard  to  the  rules  of  the  Courts,  it  may  not 
perhaps  be  essential  that  in  order  for  the  lessee  or  tenant  to  have 
relief,  there  should  be  a  reciprocity  of  remedies;  though  this 
may  not  appear  very  consonant  to  the  principles  of  justice. 

[2978.]  In  Stamford  v.  Omly  (h)  a  fine  appears  to  have  been 
taken;  and  the  lessee  and  the  remainder  man  would  seem  to 
have  come  to  a  new  agreement;  the  bill  appears  to  have  been 


W  See  Amb.  747. 

(/)  See  i  S.  &  L.  65,  in  SJumnon 
V.  Bradstreety  and  the  aigoments; 
Sug.  365,  n. 


{g)  Sup, 

(h)  Cit  1  S.  &  L.  65,  in  Shamm 
▼.  Bradslreet;  Sug.  365. 
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against  the  representatiyes  of  the  tenant  for  life  to  recover  back   chap,  xxiii. 
the  amount  of  the  fine.  ^^^*  "• 


[2979.]  Where  there  is  an  excess  in  the  term  created,  or  an 
excess  in  the  execution  of  the  power  in  other  respects^  and  that 
excess  is  fatal  at  law,  at  first  sight  there  may,  at  least  in  many 
cases,  seem  a  difficulty  in  a  remainder  man  obliging  the  lessee  to 
take  a  less  interest  than  that  stipulated  for ;  but  perhaps  the  lessee 
is  in  general  to  be  deemed  conusant  of  the  power  (1618)  (2944). 


6« — As  to  Substantial  defects, 

[2980.]  Relief  is  of  course  out  of  the  question  as  to  sub- 
stantial defects  with  respect  to  a  leasing  power,  in  the  same 
manner  as  it  is  with  respect  to  any  other  power  (2930).    What  What  defects 

^  suDstantiai* 

are  and  what  are  not  substantial  defects  m  the  view  of  a  Ck)urt 
of  equity,  may  not,  however,  in  all  cases,  and  especially  as  to 
leasing  powers,  be  clear. 

[2981.]  As  to  Lady  Baltinglasfft  case  (2104),  the  report  of 
the  proceedings  in  equity  is  very  imperfect;  but  as  to  part  of 
the  land,  at  least,  the  power  did  not  extend  to  it  {%) ;  relief  as  No  power. 
to  that  portion  was  of  course  out  of  the  question  for  a  child 
or  for  any  persons.  There  was  another  point,  as  to  relief  on 
account  of  the  avoidance  of  the  leases  for  non-payment  of  the 
rent,  &c,  under  the  words  of  limitation  (2080),  introduced  into 
them;  in  regard  to  this  relief,  however,  there  seems  to  be 
nothing  especially  relating  to  powers. 

[2982.]  Where  a  tenant  for  life  has  a  power  to  lease  with  the  Consent. 
consent  (725)  of  trustees  {j)  or  others,  the  agreement  of  the 
tenant  for  life  merely,  must  be  nugatory. 

[2983.]  It  seems  dear,  too,  as  observed  by  Sir  J5.  Suffden  (A),  Fin«  ta^en,  &c, 


(OSug.371.  113. 

U)  Lawreman  ▼.  Butier^  1  S.  &  L.   I      {k)  374. 

[2983] 
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CHAP.  XXIII.    that  equity  will  not  interfere  where,   eontr^  to  a  power,  a 
SEC.  II.        fine  is  paid,  or  the  best  rent  is  not  agreed  to  be  given. 


Mixture  of 
lands. 

Variation  of 
rents. 


[2984.]  It  does  not  appear  whether  any  attempt  has  been 
made  to  obtain  the  aid  of  the  Ck)iirt,  where  a  power  has  been 
improperly  executed  by  reason  of  lands,  not  subject  to  it,  having 
been  included,  with  the  particular  lands,  at  an  entire  rent  (2342) ; 
or  where  the  bargain  as  a  whole  may  have  been  reasonable  but 
the  rents  have  varied  (/),  &c.  (2323)  (2971). 


7. — As  to  relief  in  the  case  of  powers  OrigirwUy  in  their 

nature  LegaL 

[2985.]  It  has  not  been  considered  necessary  in  general  to 
enter  into  questions  relating  to  the  Enabling  and  Disabling  Sta» 
tutes.  As  connected,  however,  with  the  principles  upon  which 
relief  in  the  cases  of  defective  executions  and  of  agreements 
to  execute,  with  reference  to  private  powers,   depends,  it  may 

JjorAUan^ld't  Qot  be  improper  to  notice  some  dicta  upon  the  subject,  having 

^^^^'  relation  to  these  and  other  Statutes. 


[2986.]  In  Zmch  d.  Woolstan  v.  Woolston  (m).  Lord  Mamfield 
seems  to  have  considered  that  as  to  leases  by  ecclesiastical  per- 
sons and  tenants  in  tail,  &c.,  under  the  Statutes,  there  is  no  relief 
in  equity;  and  that  what  is  a  void  execution  at  law  is  void  also 
in  equity  (n).  He  appears  to  have  viewed  the  equitable  doctrine 
of  relief  as  having  sprung  up  by  reference  to  the  proceedings  of 
Ck)urts  of  equity  before  the  Statute  of  Uses  (o),  and  as  having 
a  peculiar  relation  to  cases  arising  under  this  Statute  (2825). 

[2987.]  Lord  Mansfield  laid  down  a  like  doctrine  in  the  Earl 
of  Darlington  v.  Pulteney(p)  ;  his  words  are : — "  In  the  construe- 


(/)  Doe  T.  Harvey f  1  B.  &  C.  426 ; 
see  (2337). 

(m)  2  BuiT.  1146,  1  W.  Blac.  282. 
(n)  And  see  in  Shanwm  y.  Brnd- 


street^  1  S.  &  L.  66, 

(o)  See   in   Coventry  v.  Coventry 
(2898). 

(p)  I  Cowp.  260* 

[2987] 
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*^  don  of  powers  originally  in  their  nature  legal,  Courts  of  equity    chap,  xxiii* 

"  must  follow  the  law,  be  the  consideration  ever  so  meritorious ;        ^^^-  "' 

''  for  instance,  powers  by  a  tenant  in  tail  to  make  leases  under 

*'  the  Statute, — if  not  executed  in  the  requisite  form,  no  consi- 

*'  deration,  ever  so  meritorious,  will  avaiL     So  with  respect  to 

'^  powers  under  the   Civil  List  Act,  powers  under  particular 

**  fiunily  intails,  as  the  case  of  the  Duke  of  Bolton^  &c.,  equity 

*^  can  no  more  relieve  from  defects  in  them,  than  it  can  from 

'^  defects  in  a  common  recovery." 

[2988.]  Sir  E.  Sugden  (5),  after  stating  it  to  be  well  settled  Sir  E.  Sugden. 
that  defects  shall  be  supplied  where  the  power  is  to  jointure, 
portion,  &c.,  and  that  the  only  doubt  is  as  to  leasing  powers, 
cites  the  above  passage ;  which  he  appears  fully  to  adopt,  pre- 
facing it  with  the  words, — '^  thus  £ar  is  clear;''  in  support  of  the 
doctrine,  he  refers  also  to  an  Anonymous  case  in  Freeman  (a)* 
The  word  *<  construction"  (359)  may  be  open  to  remark ;  and 
perhaps  the  passage  thus  adopted  by  Sir  £.  Suffden^  cannot  in 
general  be  well  reconciled  with  his  preceding  paragraph.  How- 
ever this  may  be,  the  passage  seems  to  call  for  other  observations. 

[2989.]  The  case  of  the  Crown  may  be  different;  but  as  to  Crown. 
other  powers,  there  are,  as  we  have  seen  (5),  many  powers  which 
exist  altogether  independent  of  the  Statute  of  Uses,  or  of  Courts 
of  equity, — as  powers  on  covenants  and  bonds,  copyhold  powers,  (Common  law 
many  powers  under  devises,  &c.  &c;  and  it  never  appears  to  powers. 
have  been  pretended,  that  as  to  equitable  relief  there  is  any  dif- 
ference between  the  two  classes  of  cases.     The  true  ground  on  Principle  of 
which  equity  relieves,  is,  it  is  conceived  (2820),  the  same  as  that  ^^^  *  e  re  le . 
on  which  it  relieves  against  the  want  of  livery,  the  want  of  enrol- 
ment, or  any  other  ceremony  required  either  at  common  law,  or 
by  Statute,  but  considered  as  not  meant  to  be  positively  essentiaL 
The  main  point  to  be  ascertained,  at  least  with  reference  to  forms 
prescribed  by  Act  of  Parliament,  is  whether  the  Legislature  has 
attached  a  decisive  weight  to  the  observance  of  the  forms.     If  it 


{q)   370 ;    see  ib.  344 ;    and  see  I      (a)  2  toI.  224. 

Powell,  156.  I 
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have,  it  is  dear  that  a  Court  of  equity  cannot  disregard  the 
forms  (i).  The  Statute  of  Frauds,  the  Statute  of  Mortmain,  the 
Ship  Registry  Acts,  the  Annuity  Acts,  the  Act  as  to  the  appoint- 
ment of  Cruardians,  the  Inrohnent  Act,  the  General  Registry 
Acts,  and  other  such  Statutes — ^and  it  may  be  as  to  some  of  the 
Acts,  the  several  branches  of  them — may  be  viewed  in  a  very 
different  light,  according  to  the  subject  matter,  and  die  apparent 
intent  of  the  Legiskture. 


Bolls  Leases* 


[2990.]  The  case  in  Freeman  did  not  involve  the  point,  though 
certainly  there  is  a  general  dictum  that  there  is  a  ^^  difference 
^^  between  [the  execution  of]  a  power  created  by  Act  of  Parlia* 
'^  ment,  which  shoidd  always  be  taken  stricdy,  (and  equity  will 
^'  not  help  it,  but  if  it  be  void  at  law,  it  is  void  in  equity) '' — and 
of  a  power  ^^  where  it  is  created  by  the  act  of  the  party."  Much, 
it  is  submitted,  cannot  be  gathered  from  this  loose  dictum.  And 
against  the  doctrine  may  perhaps  be  fairly  urged  an  observation 
of  Lord  Mansfidd  himself  (c),  where,  referring  to  a  dispute  be- 
tween the  representatives  of  Sir  «7.  Jekyll  and  Mr.  Vemey,  as  to 
an  alleged  excess  in  leases  granted  by  the  former,  when  M,  ILy 
under  the  BolU  Leasing  Act»  he  observes : — '^  And  what  was  the 
<^  result?  Did  not  Mr.  Vemey  reduce  these  illegal  leases  to  what 
<'  might  have  been  legally  granted,  as  is  the  rtde  in  the  Court  of 
^^  Chancery J^  It  appears,  indeed,  in  another  part  of  the  case  (<f ), 
that  Mr.  Vemey  ^^  voluntarily  and  honourably"  confirmed  the 
leases  pro  tavto. 


Parliamentary 
i&taiU. 


[2991.]  In  respect  to  the  Duke  of  BoUotCs  case,  there  is  a 
short  note  in  Burrow  (e)  of  a  case  Boe  d.  Duke  of  Bolton  v. 
Grantham,  where  the  question  appears  to  have  been  whether  a 
jointress  could  make  leases ;  and  it  was  held  she  could  not  The 
case  seems  to  have  arisen  under  a  Private  Act  (f),  by  which  the 


(b)  1  Fon.  Kq.  38,  n.,  5th  ed. 

(c)  1  W.  Blac.  620,  in  WiUon  ?. 
SetcelL 


{d)  lb,  621. 
(«)  3  vol.  1259. 
(/)27H.8.* 


*  Qm,    C.  16,  and  the  same  Act  on  which,  as  to  another  intail,  Mimntjitys 
case  (2133)  was  decided. 
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estate  was  intailed  with  a  clause  to  restrain  alienations,  except  chap.  xxin. 
for  jointures,  &c.  It  is  not  easy  to  discover  from  Burriyufs  report  ^^^' "' 
how  the  point  arose;  but  it  is  not  improbable  that  the  clause 
excepted  leases,  &c. ;  and  that  the  point  was,  whether  the  jointress, 
claiming  under  the  intail,  could  make  leases*  However  this  may 
be,  the  case  seems  to  have  no  bearing  on  the  point  under  dis- 
cussion ;  indeed,  Lord  Mansfield  may  have  meant  to  refer  simply 
to  any  question  of  relief  that  might  arise  under  the  Act;  and  not 
to  the  case. 


[2992.]  But  as  to  particular  fsunily  intails  by  Act  of  Parlia- 
ment, as  the  Duke  of  BoUorCs  (y), — ^the  Duke  of  Shrewsburt/s  (A), 
containing  powers  of  leasing,  &c., — or  the  Duke  oiWeUington*s(i)j 
containing  powers  to  jointure,  to  appoint  portions,  sell,  exchange, 
&c, — surely  it  is  not  open  to  contend  that  no  relief  of  any 
description  can  be  obtained  against  defects  in  the  execution  of 
such  powers.  It  might  perhaps  be  nearly  as  well  argued  that 
the  forms  in  Private  Estate  Bills,  must  be  inflexibly  adhered  to. 


Private  Acts. 


[299&]  In  regard  to  relief  under  the  Enabling  and  Disabling  ^'''^^{."s:  |"^ 
Statutes,  much  has  not  been  found. — In  the  Dean  and  Chapter  of  tutes. 
Ely  V.  Stewart  {j ),  and  in  Dr.  Winne  v.  Bampton  (A),  it  appears 
to  have  been  considered  that  the  agreemettts  of  ecclesiastical  Ecclesiastical 

.      .  bodies. 

bodies  were,  to  a  certain  extent  at  least,  binding  (Z).  We  must 
bear  in  mind  a  variety  of  possible  distinctions  that  may  be  made 
with  reference  to  the  nature  of  the  agreement,  or  of  the  defect, 
and  the  parties  against  whom  relief  is  sought  (m). 

[2994.]  At  the  end  of  Alexander  v.  Alexander  (n)  it  is  men- 
tioned,  that  at  the  bar  was  cited  ^^  the  Dean  and  Chapter  of 


{g)  Sup. 

(A)  Cit.  in  Doe  d.  £arl  of  Shrews- 
hury  y.  Wilson,  5  B.  &  A.  364 ;  and 
in  Mitfard  y.  Elliott,  8  Taunt.  1. 

(i)  53  G.  3,  c.  4 ;  54  6.  3,  c.  161 ; 
and  Tarious  other  Acts. 

(j)  2  Atk.  44 ;  sec  S.  C.  Bam.  C.  C. 
170. 


(*)  3  Atk.  473. 

(/)  And  see  Taylor  v.  Dtdwich 
Hospital,  1  P.  W.  655 ;  and  in  Evans 
y,  Ascongh  (2244). 

(m)  Sec  Cook  v.  Bamfield,  1  Ch. 
Ca.  228. 

(n)  2  Ves.  sen.  645. 

[2994] 
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^^  5^.  Pouts  case,  to  shew  that  where  a  power  exceeded^  is  void 
'^  at  law  in  the  whole,  this  Court  will  hold  it  good  as  an  agree- 
<<  ment,  and  direct  a  specific  performance ;  restraining  the  con- 
^^  tract  according  to  the  power  as  was  done  there."  From  this 
short  statement,  however,  it  cannot  be  clearly  coUected  whether 
the  case  was  that  of  a  lease ;  or  if  so,  whether  it  was  an  ecclesias- 
tical lease ;  probably,  however,  the  case  of  Betteswarth  v.  the  Dean 
and  Chapter  of  St.  PavFs  (o)  was  referred  to.  This  was  a  very 
particular  case ;  and  perhaps  cannot  be  brought  to  bear  much ; 
a  difference  of  opinion  has  been  expressed  as  to  the  precise 
ground  of  the  decision  (/>). 


Tenant  in  tail.        [2995.]  A  dictum  of  Htdton  J.,  appears  in  RoswelPs  case  {q)y 

that  ^'  if  tenant  in  tail  makes  a  lease  for  years  not  warrantable 
<<  by  the  Statute  of  82  HeiL  VIII.  (r),  this  shall  not  be  made 
^<  good  in  Chancery  upon  a  good  matter  of  equity."  It  does  not 
appear,  however  («),  that  the  principal  case  involved  the  question; 
and  it  seems  probable  that  the  defect  referred  to  in  this  diction 
was  of  some  substantial  matter;  as  in  the  principal  case,  where 
the  object  seems  to  have  been  to  extend  in  equity  for  the  pay- 
ment of  debts  to  the  whole  of  lands  held  in  capite,  the  power  of 
devising  given  by  the  Statutes  of  Wills  {t). 

[2996.]  In  Coventry  v.  Coventry  (u)  it  was  argued,  that  though 
a  contract  by  a  tenant  in  tail  to  sell,  would  not  be  carried  into 
execution,  still  that  if  a  tenant  in  tail  having  a  power  to  make 
leases  for  three  lives,  should  covenant  to  make  such  a  lease,  the 
Court  would  carry  the  covenant  into  execution  against  the  heir. 
It  does  not  appear  whether  the  Statute  power,  or  a  settlement 
power,  was  referred  to. 

[2997.]  Lord  Mansfieldy  at  the  end  of  the  before  (2987)  quoted 
passage,  assigned  as  a  reason  for  there  being  no  relief,  that  ^^  tlie 


(o)  1  B.  P.  C.  240,  8vo  ed. 

(;>)  See  3  Har.  Jur.  Exer.  196,  in 
the  Earl  of  InchequirCi  case ;  and  1 
Fon.  Eq.  222,  5th  ed. 

{q)  Vin.  «  Chancery,"  396,  pi.  6, 


from  Ro.  Ab. 
(r)  C.  28. 
{s)  See  pi.  6. 

(0  (1598} ;  see  also  pi.  8. 
(n)  10  Mod.  469. 

[2997] 
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^'  principle  upon  which  the  rule  of  construction  in  these  cases  is  chap,  xxiii. 
*'  founded,  is  that  there  is  nothing  to  affect  the  conscience  of       ^^^-  "• 

^  the  remainder  man/'    It  may  be  difficult  however  to  discover  Conscience. 
much,  if  any,  difference  in  point  of  principle  between  the  two 
classes  of  cases. 


SECTION  III. 

AS   TO    EQUITABLE    RELIEF   IN  THE    CASE    OF    DISABILITY   TO 

EXECUTE    A    POWER. 


[2998,]  We  may  consider  the  present  subject  under  three 
heads: — 

1. — Cases  of  General  disability  (2999). 

2. — Cases  of  Intended  hut  Unperfected  dispositions  {S005), 

3. — Cases  where  the  execution  has  been  prevented  by  Fraud 
(3015). 


1. — Ca^s  of  General  disability. 

[2999.]  We  have  seen  that  equity  in  general  interferes  in 
iavour  of  certain  classes  only.  An  opinion  has,  however,  been 
thrown  out  in  two  or  three  cases,  that  if  the  donee  be  under  a 
positive  disability  to  comply  with  ceremonies,  but  still  do  all  that 
he  can  towards  an  execution  of  the  power,  a  stranger  may  obtain 
relief.  Cases  of  disability,  arising  either  from  sudden  death,  &c., 
or  from  fraud  in  the  parties  intitled  in  default  of  an  appointment, 
are  afterwards  considered :  as  to  other  cases,  the  point  has  never 
been  decided,  and  the  doctrine  seems  very  questionable  (a). 


(a)  Sug.  379. 
VOL.  II.  N  N  [2999] 


CHAP.    XXIII. 
SEC.  111. 
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Subsidy  mea. 
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[3000.]  The  dicta  upon  the  subject  are  chiefly  found  in  the 
much  considered  case  of  Bath  v.  Mountague  (918) :  there,  to  the 
exercise  of  the  power  of  revocation,  the  presence  of  six  wit- 
nesses was  requited,  and  three  of  them  were  to  be  Peers;  and 
the  settlor  having  been  appointed  Governor  of  Jamaica^  where 
of  course  there  were  no  Peers,  it  was,  it  seems,  thought  that  six 
common  witnesses  would  have  been  sufficient  {b).  The  case  of 
subsidy  men,  there  (c)  referred  to,  seems  scarcely  a  parallel  one. 


Accident 


[8001.]  Disabilities  arising  from  accident  are  also  referred  to 
in  the  above  case,  as  standing  upon  peculiar  grounds  (d) ;  we 
must  be  cautious,  however,  as  to  ordinary  powers,  in  adopting 
this  doctrine  to  the  full  extent 


[3002.]  The  dicta  as  to  the  witnesses  have  been  noticed  in 

other  cases  (e) ;  and  Lord  Mansfield^  in  the  Earl  of  Darlingtmi 

V.  Pulteney  (f)^  expressed  an  opinion  that  perhaps  the  execution 

might  be  sufficient     Such  a  case  might  possibly  be  more  favour- 

Hefusal  of  wiu  *^^^  ^^^  relief,  if,  upon  an  application  to  the  body  of  Peers,  the 

nesses  to  attend,  attendance  of  a  sufficient  number  could  not  be  procured ;  the 

power  could  hardly,  it  seems,  be  viewed  as  contemplating  the 
check  of  the  Peers  as  a  body  withholding  their  consent :  where, 
literally  or  in  effect,  the  consent  of  parties  is  required,  this,  as 
elsewhere  (725)  appears,  is  a  matter  of  substance. 

[3003.]  In  Bennett  v.  Vade  (916),  a  deed  of  revocation  was 
required  to  be  attested  by  three  individuals^  their  executors, 
administrators,  or  assigns ;  and  Liord  Hardimcke  seems  to  have 
thought  that  a  voluntaiy  revocation  woidd  have  been  insufficient 
had  there  been  no  representatives,  or  had  the  parties  refused  to 
atteild.  In  the  view  taken  by  the  Court,  the  words  appear  equi- 
valent to  a  clause  requiring  the  consent  (725)  of  the  parties  to 
be  obtained. 


(6)  3  Ch.  Ca.  68.  89 ;  and  see  ih. 
109, 126;  and  Lex.  Vmt  305. 

(c)  3  Ch.  Ca.  eQ. 

(d)  See  ih.  69,  92. 


(e)  Coventry  v.  Coventry y9  Mod.  14 
and  10  Mod.  468 ;  Pijgot  v,  Penriee^ 
Pr.  in  Ch.  472. 

(/)  1  Cowp.  260. 
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[3004.]  In  Mansell  v.  Mansell  {g)^  wbich  arose  on  a  power  of    chap.  xxih. 
jointuring*  to  be  exercised  with  the  consent  of  trustees,  or  their       ^^^-  "'■ 
heirs, — the  question  was  discussed,  what  would  be  the  effect  of 
disabilities  in  the  heirs,  arising  from  infancy,  lunacy,  &c. — ^whe-  Infant  trustees, 
Aer  a  Coiirt  of  equity  would  relieve;  the  point,  however,  did 
not  occur  in  the  case.    Such  a  consenting  power  (245)  possibly  is 
very  much  in  the  nature  of  a  trust,  and  may  stand  upon  peculiar 
grounds;  perhaps,  therefore,  a  Court  of  equity  would,  on  ascer- 
taining the  jointure  to  be  a  proper  one,  afford  relief.     There 
might  be  a  total  wont  of  heirs. 


2. — Cases  of  Intended  bid  Unperfected  dispositions. 

[3005.]  Even  in  the  case  of  a  wife  or  child,  whatever  may 
be  the  case  as  to  a  charity  (2841),  it  would  seem  that  a  sufficient 
and  final  intention  (2822)  must  be  disclosed  by  an  agreement, 
or  by  an  actual  though  imperfect  assurance  or  disposition;  and 
that  loose  and  floating  intentions,  even  when  interrupted  by  !^ed  by  death. 
death  during  the  preparation  of  the  instrument,  will  not  be 
sufficient. 

[3006.]  In  some  of  the  citations  of  Smith  v.  Jshton  (2878), 
wbidi  arose  on  a  disposition  in  &vour  of  children,  or  in  passages 
relating  to  the  case,  there  are  expressions  of  a  contrary  tendency ; 
but  it  appears  from  the  reports,  that  the  notes  in  that  case  were 
found  to  be  an  actual  will  (h). 

[3007.]  There  are  some  passages,  too,  in  Bath  v.  Mountoffue  (i).  Sickness. 
as  to  impediments  arising  from  sickness,  &c,,  somewhat  in  favour, 
perhaps,  of  the  apparent  intention  not  being  thereby  defeated; 
but  having  regard  to  the  context,  much  weight  cannot,  it  seems, 
be  attached  to  them  with  reference  to  ordinary  powers.  Cases  of 
conditions  and  of  powers  may  stand  on  a  very  different  footing ;  Conditions. 


{3)  Wilm.  notes,  51 ;  see  (729). 
(A)  See  Franc.  Max.  appx.  16,  iu 
Coventry   v.  Cwoentry;    and  Powell, 


235. 

(*)  See  3  Ch.  Ca,  89,  109,  126; 
and  Orhy  v.  Mohun  (2321). 


N  N  2  [3007] 
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CHAP,  xxiii.  indeed,  giving  the  fullest  effect  to  the  passages,  perhaps  they 
should  be  confined  to  cases  where  the  intention  is  finally  and 
completely  disclosed. 

[3008.]  The  authorities  have  generally  arisen  with  reference 
to  strangers,  or  persons  not  of  the  favoured  classes. 

[3009.]  In  Piggot  v.  Penrice  (j),  the  donee  died  while  certain 
instruments  were  being  prepared  for  carrying  into  effect  her 
intentions ;  but  relief  was  not  g^ranted  on  that  account  (k).  It 
does  not  appear  that  her  death  was  strictly  ^^  sudden  "  (Z) ;  though 
this  might  not  be  material. 

[3010.]  The  subject  was  a  good  deal  discussed  in  Coventry 
V.  Coventry  (2898),  where  there  was  a  series  of  accidents  (m)  to 
prevent  the  execution  of  a  formal  appointment ;  but  in  that  case 
there  was  a  regular  marriage  agreement 

[3011.]  Though  mere  loose  intentions  are  not  sufficient,  it 
was  held  in  Carter  v.  Carter  (227),  that  a  declaration  in  an 
answer  to  a  bill  in  Chancery — that  ^*he  (the  donee)  does  appoint^ 
"and  intends  by  a  writing  in  due  form  to  appoint" — operated 
as  an  actual  appointment;  a  defective  one  indeed,  the  ceremonies 
not  being  complied  with ;  the  donee  was  viewed  as  intending  to 
carry  into  complete  effect  the  informal  appointment  already 
made. 


wuu. 


[3012.]  As  is  well  known,  numerous  cases  are  constantly 
occurring  in  the  Ecclesiastical  Courts  with  reference  to  jnUs  of 
personal  estate,  where  imperfect  instructions  impeded  by  death 
are  deemed  as  actual  and  final  wills.  Intended  testamentary 
appointments  of  personal  estate  may  be  subject  to  the  same 
rules;  where  indeed  the  power  requires  formalities  to  be  ob- 


U)  (3021);  see  9  Mod.  15,  in  Zoi/^ 
Coventry's  case. 

{k)  See  appx.  to  Franc.  Max.  16, 
in  Coventry  r.  Coventry. 


(/)  Bug,  392. 

(m)  And  see  Vane  f.  PUtcher^  inf.; 
Hooper  r,  (rOM/trtn,  inf.;  see  also 
Fortes.  332,  in  Ba^ot  v.  OugkUm. 
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served,  and  those  are  not  attended  to,  strangers  at  all  events    chap.  xxm. 
could,  it  seems,  obtain  no  benefit.  ^^^'  '"• 

[3013.]  Upon  the  general  question  as  to  intended  but  incom-  9?"®"^*  ^^^^^' 
plete  dispositions,  a  reference  may  in  conclusion  be  made  to 
some  authorities,  which  have  not  arisen  on  powers  (n) ;  the  same 
principle  seems  to  apply  to  cases  arising  on  interests,  and  those 
arising  on  powers. 

[3014.]  In  Vane  v.  Fletcher^  which  occurred  on  a  letter  of 
attorney  to  surrender  a  copyhold  estate,  not  acted  on  iti  conse- 
quence of  a  casual  dispute  with  the  steward,  as  to  the  custody  of 
the  letter  of  attorney, — the  Lord  Chancellor  seems  to  leave  the 
case  of  a  wife  or  child  in  some  doubt. 

3. — Cases  lohere  the  execution  fias  been  prevented  by  Fraud. 

[3015.]  A  donee  may  be  fraudulently  prevented  either  from 
executing  a  power  at  all,  or  firom  executing  it  effectually.  Such 
cases  may  stand  on  a  very  different  footing  to  those  of  common 
defective  executions,  intended  dispositions,  &c. :  here  the  inten- 
tion may  be  considered  as  complete ;  and  all  classes  may  be,  at 
least  in  certain  cases,  intitled  to  relief.  Some  of  the  dicta  in- 
deed, are  in  favour  of  a  Court  of  law  dispensing  with  ceremonies  Law. 
under  such  circumstances. 

[3016.]  The  principle  upon  which  equity  interferes,  appears  Principle. 
to  be  the  same  as  that  on  which  an  heir  at  law  or  party  interested, 
who  fraudulently  prevents  the  execution  of  a  will  or  deed  of 
gift,  is  decreed  to  make  good  the  intention  of  the  donor  (p). 

[3017.]  The  cases  upon  the  subject,  with  reference  to  powers, 
are  not  numerous. 


(n)  Vane  v.  Fletclier,  1  P.  W.  352 ; 
Hooper  r.  Goodwin^  1  Swans.  485, 
1  WOs.  212. 

(o)  See  in  Vane  v.  Flelcher,  sup. ; 


Luitrell  y.  Obnitu  (3023);  and  see 
II  Ves.  638,  628,  631,  in  Mestaer  v. 
Grillespie. 

[3017] 
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CHAP.  XXIII.  [3018.]  The  point  was  a  good  deal  nodoed  in  Bathv,  MovM' 
^^^'  '"•  tafftie  (918),  where,  however,  no  fraud  appeared.  It  that  ease  (p) 
it  is  laid  down,  that  "  where  there  is  an  impediment  by  the 
**  de&ult  of  the  party  who  is  to  have  advantage  by  the  non- 
'*  performance  of  the  power,  and  he  timt  hath  the  power  jdo 
'<  an  act  that  expresseth  his  meaning  to  revoke, — that  shall  be  a 

l-aw.  **good  revocation  at  latoJ*    This  position  must,  however,  it 

seems,  be  received  with  some  qualification.  The  conclusion  was 
drawn  from  Burroughs  case  (986),  which  arose  with  reference 
to  a  tender  of  money ;  and  where  it  seems  to  have  been  con- 
sidered that  if  the  party  to  whom  the  tender  was  to  be  made, 
and  who  was  a  person  interested,  did  not  attend  when  he  ought, 
the  tender  would  be  good.  Such  a  case  may  be  very  different 
from  common  cases  arising  on  powers. 

^ultmlnu  ^  «'       [3019.]  One  of  the  cases  of  fraud  put  in  Bath  v.  Momdague 

in  connexion  with  the  above  passage,  was  that  of  the  original 
settlee  holding  the  deed  of  settlement,  and  not  letting  the  settlor 
have  it  to  pursue  the  terms  of  the  power  {q). 

[3020.]  In  Orby  v.  Mohun  (2321),  the  point  was  mentioned 
with  reference  to  the  remainder  man  having,  as  alleged,  refrised 
to  permit  the  tenant  for  life  to  see  the  old  leases,  in  ord^*  that 
he  might  ascertain  what  were  the  ancient  rents. 

Husband  and  [3021.]  In  Pi ffffot  Y.  Penrice  {a),  a  wife  had  (it  was  alleged 

wife 

reluctantly)  settled  an  estate  on  her  husband,  subject  to  a  power 
of  revocation  and  new  appointment;  afterwards  being  ill  she 
wrote  very  urgent  letters  to  a  solicitor,  instructing  him  to  pre- 
pare a  deed  in  execution  of  her  powers,  with  directions  to  keep 
her  instructions  secret;  the  solicitor,  however,  communicated  the 
contents  to  the  husband ;  and  ultimately  the  wife  died  without 
carrying  her  intentions  into  effect ;  under  these  circumstances  the 


(p)  3  Ch.  Ca.  67;  and  see  ib,  69, 
84,  89,  92,  93,  122;  Orby  v.  Mohun 
(2321);  Fortescue,  332,  in  Bagol  v. 
OughUm, 


(q)  See  Lex.  Pnet  305. 

(a)  1  Com.  260,  Pr.  in  Ch.  471, 
Gilb.  137^  and  see  10  Mod.  473,  in 
Lady  Coventry's  case. 

[3021] 
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Conrt  refused  to  reUeve,  sinoe  there  was  no  proof  of  fraud  in  the    chap.  xxm. 
husband.     The  soEchor  was  justly  considered  blameable ;  though       fi^c.  m. 
it  may  not  be  dear  that  he  acted  fraudulently.     There  may 
possibly  be  cases  where,  the  husband's  solicitor  being  employed,  a 
Conrt  would  infer,  at  least  ftom  slight  circumstances,  l^t  there 
was  connivance  between  the  two. 

[3022.]  It  would  seem  diflScult  to  affect  the  person  taking  Who  privy  to 
in  de£Biult  of  an  appointment  if  he  be  not  a  party  to  the  fraud ; 
just  as  it  would  seem  difficult  to  affect  an  heir,  &&,  where  there 
is  fraud  in  another  without  his  privity  (h). 

[302a]  In  Mestaery.  Gillespie  (c),  Lord  Eldon^  indeed,  accord-  Recovery. 
ing  to  the  report,  cites  a  case  of  LiUtrell  v.  OlmittSj  whe^e  a 
tenant  in  tail  was  prevented  from  suffering  a  recovery,  and  where 
the  person  taking  in  remainder  was  held  bound  to  perfect  the 
intention, — as  if  the  person  taking  in  remainder — a  married 
woman — was  bound  by  the  acts  of  her  husband.  It  would  seem 
however  {d),  that  the  wife  had  some  concern  in  the  fraud.  The 
same  case  appears  in  Cox  (e),  as  to  the  republication  of  a  will 
being  prevented ;  but  the  decision  is  not  reported. 

[3024.]  In  a  recent  case  (f),  on  a  marriage,  personal  property  Husband  aod 

wife. 

of  the  wife  was  settled  to  her  separate  use  for  life,  and  then  as 
she  should  by  deed  or  will  appoint,  and  in  default  of  an  appoint- 
ment, then  on  her  next  of  kin. — She  had,  when  the  case  occurred, 
recently  made  a  will,  disposing  of  the  property  among  her  rela- 
tions.— She  being  ill,  and  the  relations  apprehending  that  the 
husband  would  obtain  another  will  or  a  deed  of  appointment,  and 
alleging  that  she  actually  wished  to  execute  an  irrevocable  deed 
in  their  favour,  corresponding  with  the  will,  except  that  under 
the  deed  some  provision  was  to  be  made  for  the  husband, — filed 
a  bill  in  her  name,  praying  that  the  husband  might  be  restrained 
from  preventing  the  access  of  the  solicitor  with  the  deed  to  be 


(6)  See  in  Bath  v.  Mountague,  sup. 
(c)  11  Ves.  638;  see  1  J.  Sc  W.  96, 
in  Middlelon  v.  MiddUton, 
{d)  2  Coll.  J  III.  262. 


(e)  1  vol.  414. 

(/)  Middlelon  v.  Middleton,  1  /. 
&W.  94. 

[3024] 
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executed;  but  Lord  Eldon  refused  the  motion^ for  an  injunction, 
chiefly  on  the  ground  that  there  was  no  evidence  that  she  had 
given  any  instructions  for  the  deed;  he  expressed,  however,  a 
doubt  whether  he  should  otherwise  have  interfered.  Cases  of 
this  kind  evidently  present  great  difficulties.  In  the  particular 
case  the  relations  were  to  take  in  default  of  an  appointment ; 
some  of  them,  at  least,  took  under  the  will  already  executed;  and 
they  could  only  be  excluded  by  a  new  will  or  deed  which,  if 
fraudulently  obtained,  would  of  course  be  void.  It  appears  {g) 
that  an  application  for  a  habeas  corpus  had  been  made  to  one  of 
the  judges  of  the  Kin^s  Bench^  but  refused. 


CHAP.  XXIII. 
SEC.  IV. 


[8025.]  To  what  extent  a  donee  whose  intentions  are  ob- 
structed by  fraud  must  go,  may  depend  on  circumstances. 
That  strangers  are  intitled  to  relief  appears  to  be  clear  upon 
principle  (A). 


SECTION  IV. 

AS  TO  A  COURT  'oF  EQUITY  EXECUTING,  COMPELLING,  OR 
CONTROULING  THE  EXECUTION  OF,  OR  GIVING  EFFECT 
TO,    POWERS. 


[3026.]  We  may  consider  this  subject  thus : — 

1. — As  to  Courts  of  equity  Executiry^  or  Compelling  the  exe- 
cution  ofy  or  giving  Effect  tOj  pouters* 

(a.)  General  cases  (3027). 

(b.)  As  to  powers  in  the  nature  of  Trusts  (S036); 
and  herein  (3038)  as  to   Who   are  Bound  to 
give  effect  to  the  disposition,  and  in  Javour  of 
Whom, 


(^)  1  J.  &  W.  98;  aud  see  Jer. 
Dig.  1820,  pa.  66,  citing  Rex  v.  Mid- 
dUton,  I  Ch.  K.  B  654. 


(/i)    And    see    Piggai    r.  Penrice 
(30*21);  Vane  y.  Fletcher  {90iS). 

[3026] 
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2. — As  to  a  CaUrt  CoTdrovling  the  execution  of  powers  (3054).    chap,  xxiii. 

SEC.    lY. 


1. — As  to  Courts  of  equity  Executing^  or  Compelling   the 
execution  of  or  giving  Effect  tOj  powers, 

(a.)  General  cases. 

[8027.3  From  the  discussion  of  various  branches  of  the  subject  Powers  per- 
of  this  work,  as  the  rules  with  respect  to  delegation  (699),  for- 
feiture (1918),  &c.,  it  appears  that  powers  commonly  are  in 
their  nature  personal  to  the  donee — they  must  be  executed  by 
him ;  it  seems  to  follow  as  a  matter  of  course,  that  in  general 
(2545)  a  Court  cannot  put  itself  in  the  place  of  the  donee,  and 
do  that  or  force  him  to  do  that,  which  he  has  the  option  to  do 
or  not  to  do,  according  to  his  own  discretion;  or  prevent  the 
consequences  of  a  failure  of  the  power. 

[3028-]  That  a  Court  will  not  execute  a  mere  power,  appears  Court  does  not 
from  Keates  v.  Burton  (a),  where  a  testator  bequeathed  to  a  party 
a  legacy ;  empowering  his  (the  testator's)  executors,  should  they 
think  it  more  for  the  legatee's  advantage,  to  reduce  his  interest 
to  that  of  a  tenant  for  life ;  and  with  provisions  in  that  event  for 
his  children,  &c. ;  the  executors  having  renounced,  the  M.  i2. 
considered  that  the  Court  was  not  competent  to  execute  the 
power,  even  if  it  could  see  that  it  was  for  the  legatee's  advan- 
tage, which  it  was  difficult  to  discover. 

[3029.]  In  Broum  v.  Higgs  (i),  too.  Lord  Eldo7i  laid  it  down 
as  clear,  that  a  Court  could  not  execute  a  mere  power;  and  in 
Longmore  v.  Broom  (c),  the  M.  i2.  said,  that  neither  there  nor  in 
Brown  v.  Higgs,  had  the  Court  any  discretion. 

[3030.]  In  Bradbury  v.  Hunter  (d),   where  a  settlor  had  by  Creditors. 


(a)  14  Ves.  434. 

(6)  8  Ves.  C70,  (232);   and  see 
i?//ttofi  V.  EUisfnh  6  Ves.  666. 


(c)  7  Ves.  124,  (201). 

[d)  3  Ves.  187,  260. 


[3030] 
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CHAP.  XXIII.  a  marriage  settlement  reserved  to  himself  a  general  power  of 
^^^'  '^'  charging  an  estate  with  a  sum  of  money, — it  appears  that  a  bill 
had  been  filed  in  a  prior  suit  to  compel  the  party  to  execute  the 
power  in  &vour  of  his  annuity  creditors ;  he  died,  however,  during 
the  progress  of  the  suit ;  and  in  faet  he  had  not  complied  widi  the 
provisions  of  the  settlement,  so  that,  as  it  was  held,  a  lien  existed 
on  the  power. 

[d031.]  There  would  seem  to  be  great  difficulty  in  the  way  of 
the  relief  sought  Sir  E.  Sugden  (e)  lays  down  that  *'  if  the 
party  will  not  execute  the  power,  the  Court  cannot  compel 
him  to  do  so;^'  and  such  appears  to  be  the  law.  It  may  be 
ui^ed,  however,  that  a  man  cannot  reserve  such  a  power  to  the 
prejudice  of  his  creditors  (1846);  so  that  perhaps,  in  another 
shape,  in  some  cases  the  Court  can  ^^  affect  the  fund,  subject  to 
"  the  power,  in  favour  of  the  creditors." 

Trustees— <:om-       [3032.]  As  we  have  elsewhere  (746)  seen,  the  Court  will  not 

in  general  (2088)  compel  trustees  invested  with  a  discretionary 
power,  to  concur  in  the  exercise  of  the  power. 

Non-executioD.       [3038.]  Where  a  provision  is  admitted  to  be  clearly  a  power 

and  a  mere  power,  and  the  donee  has  died  without  having  exe- 
cuted, or  made  any  attempt,  or  shewn  any  wish  to  execute  \tj 
it  seems  to  follow  in  general  as  of  course,  that  the  power  has 
become  a  perfect  nullity.  This  has  been  admitted  in  a  variety 
of  cases  which  have  occurred  as  to  agreements  to  execute  powers, 
or  as  to  defective  executions  of  them  (f)* 

Defective,  &c.  [3034.]  An  agreement  to  execute  a  power,  or  a  defective  ex- 
ecution of  it,  though  in  one  sense  a  non-execution,  stands  on  a 
different  footing,  as  is  clearly  explained  by  Lord  JRedesdak  in 
Sliannon  v.  Bradstreet  (ff). 


(e)  392. 

(/)  Coventry  ?.  Coventry,  2  P.  W. 
227 ;  Toilet  v.  TolUt,  2  P.  W.  489 ; 
and  sec  Neivport  v.  Savage  (1983); 


l^ompkins  ?.  Sandys,  2  P.  W.  227,  d. 
(y)  1  S.  &  L.  52;  see  Newport  r. 
Savage,  sup, ;  and  see  (2824). 

[3034J 
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[3085.]  As  to  cases  of  striot  Bon-executioii)  and  M^er^^there    cbap.xxiii. 
has  been  no  attempt  at  an  exeontion  or  wish  expressed  upon  the       ^^^-  ^^' 
subjei^t,  the  only  point  perhaps  that  could  ever  hav«  been  laised, 
was  in  certain  cases  with  reference  to  creditors:  npcm  this  point 
it  may  be  suffi(»ent  to  refer  to  another  part  of 'this  work  (182]  )• 


(b.)  As  to  powers  in  the  nature  of  Trmtfig  i.amd  herein  (3038) 
ae  to  Who  are  Sound  to  givp  effect  to  the  diepoeitiony 
and  injavour  of  Whom. 

[8036.]  As  to  powers  in  the  nature  of  trusts,  or  imperative 
in  their  nature,  the  case  however  is  wholly  different;  here  the 
Court  will  either  compel  an  execution  of  the  power,  or  prevent 
the  consequences  of  a  failure,  or  non- execution  of  it;  and  in 
some  cases,  it  seems,  exercise  a  discretion. 

[3037.]  The  authorities  discussed  in  a  previous  part  of  this 
work  (195),  shew  this  in  general;  and  it  may  be  added  as  to  the 
former  point, — that  in  a  very  early  case  (A)  it  was  agreed  with 
reference  to  a  power  of  sale,  that  the  party  to  be  benefited  by 
the  sale,  could,  by  9ubpcBna^  compel  the  donees  to  execute  the  Tru8tees— com- 
power;  and  as  to  the  latter,  —  that  probably  in  a  case  like 
Oldisworth  v.  Jkron  (1201),  where  a  sum  was  left  to  be  distri- 
buted by  an  executor  among  a  testator's  servants,  having  respect 
unto  their  quality^  &c.  (1066),  a  Court  would,  in  the  event  of  Court— <Iiscre- 
the  executor's  death,  &c.,  take  upon  itself  to  distribute  the  fund 
in  unequal  portions,  according  to  the  rule  prescribed  by  the 
testator  (2627)  (3055). 

[3038.]  In  regard  to  the  question  who  are  bound  to  give  effect 
to  the  disposition,  and  in  favour  of  whom  the  relief  may  be 
claimed, — this   question  can  arise  only  when  no  gift  can  at  law 


(A)  Year  Book,  Sag.  appx.  637,  i   "  Uses,"  pi.  12. 
Keflw.  43*' ;  Bit).  Ab.  "  Feoffment  to  | 

[3038] 
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Heir  at  law. 


Remainder 
man. 

Relief  for  all 
classes. 


be  raised  in  favour  of  the  objects,  or  in  equity  on  an  anali^iu 
case  relating  to  equitable  estates*  In  some  instances  the  relief 
is  sought  against  an  heir  at  law,  or  other  person  claiming  by 
act  of  law;  as  when  no  proper  power  was  ever  raised,  there 
being  perhaps  simply  a  direction  that  an  estate  shall  be  sold  (t), 
or  the  donee  of  the  power  dying  in  the  testator's  life  time ;  or 
when,  though  a  power  has  existed,  the  donee  has  neglected  or 
become  incapable  to  execute  it  (j).  In  other  instances  the  relief 
is  sought  against  a  person  to  whom  the  property  has  been  limited 
either  immediately,  or  in  remainder,  &c.  It  seems  that,  speak- 
ing generally  (1478),  relief  is  given  against  all  descriptions  of 
persons,  and  in  favour  of  all  classes. 


Principle.  [3039.]  Upon  principle  perhaps,  no  doubt  could  ever  have 

been  raised  except  with  respect  to  relief  sought  against  an  heir 
at  law  or  other  person  claiming  by  act  of  law.  There  the  party 
is  intitled  to  the  property  independent  of  the  act  of  the  person 
professing  to  dispose  of  it;  and  it  might  be  urged,  as  it  has 
been  (A),  that  he  is  not  bound  to  give  effect  to  imperfect  dispo- 
sitions, and  especially  in  fsivour  of  strangers :  where  the  person 
in  whom  the  property  is  vested  derives  his  title  by  the  same  act 
by  which  the  imperfect  dispositions  are  made,  it  seems  as  of 
course  that  he  should  give  effect  to  them.  However,  at  this 
day  the  point  appears  in  each  case  to  be  settled  in  &vour  of  the 
relief  to  the  full  extent  (/) ;  whatever  may  have  been  the  doc- 
trine formerly. 

[3040.]  Mr.  Hargrave^  in  the  note  above  referred  to,  observes 

that  ^^the  reason  of  not  favouring  particular  persons  in  this 

^^  instance,   will  appear    evident,   when   it   is   considered   that 

*^  testamentary  powers  to  sell,  are  deemed  to  be  in  the  nature 

for  all.  *^  "of  trusts;  and  trusts  are  executed  in  equity  for  all  persons 


(t)  (172);  see  Lex.  Prset.  301. 
Ij)   See   16  Ves.  26,  in  Box  v. 
Whitbread, 
(A)  Pitt  V.  Pelham  (187) ;   CarvUl 


V.  CarvUl  (3050);   and  see  Pigoit 
ca£e,  €017,41. 

(0  Harg.  note  2  to  Co.  Litt  113*; 
Sug.  393. 

[3040] 
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CHAP.  XXIIf. 
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''  indiscriminately'*  (m).  If  a  trust  be  really  created,  as  against 
the  holders  of  the  estate,  the  relief  certainly  seems  to  follow  as 
of  course ;  the  point  originally  must  hare  been  whether  such  a 
trust  was  created. 

[3041.]  The  cases  seem  to  be  founded  on  the  principle,  that 
an  heir  at  law  may,  by  a  will  duly  executed,  be  made  a  trustee, 
and  that  for  strangers,  to  his  total  disinherison;  and  admitting 
this  in  general  cases,  as  where  there  is  a  mere  direction  for  sale 
without  any  power  giren  to  another  expressly  or  by  implication, 
or  where  there  is  a  mere  charge  for  a  stranger,  the  supplying  of 
defects  by  reason  of  the  failure  or  non  execution  of  powers  in 
the  nature  of  trusts,  appears  to  follow  as  of  course. 

[30^.]  As  to  freehold  estates,  there  is  no  pretence  for  relief,  ^J^^  "  ^  ***" 
unless  the  will  be  duly  executed ;  so  that  in  fact  the  heir  is  made 
simply  to  supply  a  slip   of  the  testator  in  form,  by  reason  of 
there  not  being  a  devise  of  the  estate  to  a  trustee  who  should 
survive. 

[3043.]  As  to  copyhold  estates  indeed  the  Courts  supply  the  Copyhold*. 
want  of  a  surrender  for  favoured  classes  only ;  but  there  being  a 
surrender,  it  seems  that  the  heir  may  be  made  a  trustee  in  favour 
of  a  stranger,  just  as  in  the  case  of  freehold  estates. 

[3044.]  Whether  a  disinherited  heir  could  not  wholly  disclaim  Diaclaimer  by 
the  estate,  may  perhaps  deserve  consideration. 

[3045.]  As  to  personal  estate  tliere  can  be  still  less,  if  any,  Pef«>nalty. 
difficulty. 

[3046.]  The  general  question  has  been  a  good  deal  discussed  Authorities. 
with  reference  to  the  heir ;  and  it  may  be  proper  to  state  the 
authorities  upon  the  point 

[3047.]  Where  a  testator  merely  authorizes  or  directs  a  real  Descent  lo  heir. 


(m)  See  Butl.  note  1  (VI.)  to  Co.  Ult.  290\ 

[3047] 
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estate  to  be  sold  or  otherwise  disposed  of,  without  nuking  any 
devise  of  it,  it  is  perfectly  clear  that,  until  the  sale  or  disposition, 
the  estate  descends. to  the. heir  (n)« 


Old  doctrine.  [304a]  And  it  would  rather  seem  that  formerly  either  where 

no  donee  of  the  power  was  named,  expressly  or  by  implication, 
or  where  by  reason  of  the  death,  or  negligence  of  the  donee,  or 
any  other  cause,  the  power  was  not  exercised,  the  heir,  at  least 
speaking.generally,  retained  the  estate  for  his  own  benefit;  and 
that  even  in  cases  where  the  devise  was  merely  of.  a  use,  the 
legal  estate  being  in  feoffees.  The  authority  or  direction  to 
sell  appears  to  have  been  viewed  in  the  light  of  a  strict  power; 
and  the  testator  was  considered  as  reposing  confidence  in  certain 
persons,  and  in  no  others  (o).  When  Courts  of  equity  first 
interposed,  may  not  be  clear;  but  it  is  certain  that  they  granted 
relief  at  a  very  early  period. 

[3049.]  The  leading  case  upon  the  subject  is  Pitt  v.  PeHtam, 
cited  in  another  part  of  this  work  {p) :  in  that  case,  after  a  great 
difference  of  opinion,  it  was  settled  in  the  House  of  Lords  that 
the  heir  was  bound ;  in  the  event  whidi  happened,  the  heir—a 
nephew — ^was  wholly  disinherited  in  &v6ur  of  a  wife  and  of  other 
nephews  and  a  cousin  of  the  testator. 

[3050.]  A  reference  may  also  be  made  to  Gwilliamsv,  Rowel  {a), 
wli^re  a  testator  directed  that  two  trustees  should  sell  for  the  pay- 
ment  of  debts  and  legacies,  and  one  of  the  trustees  dying,  the 
heir  was  directed  to  concur ;  and  to  Amby  v.  Gower  (J),  where 


(n)  Litt.  S.  169,  Co.  Litt.  1 12^,  Co. 
Litt.  236». 

(o)  14  H.  7,  33*,  pi.  10,^15  H.  7, 
US— Sug.  appx.  637,— Keilw.  43»»; 
Bro.  Ab.  "  Feoffment  to  Uses,"  pi.  12, 
— "  Testament  et  volunt,"  pi.  7 ;  see 
Dy.  177%  pi.  32. 

(p)  (187);  see  Locton  v.  Locl&n^ 
2  Freem.  136;  S.  C.  cit.  in  Pitt  v. 
Pelham^  1  Ch.  Ca.  179 ;  see  in  Anon. 
1  Keb.  14  ;  Yates  v.  Comjfton,  2  P.  W. 


308,  Lord  King*s  cases,  54 ;  Utedule 
V.  UvedaUf  3  Atk.  117 ;  Benthmn  t. 
Willahire,  4  Mad.  44 ;  S.  C.  cit  in 
Patkm  T.  Randally  1  J.  &  W.  193. 

(a)  Haidr.  204;  see  Blatch  r. 
Wilder,  I  Atk.  420. 

(6)  1  Ch.  Rep.  168,— or  Ath^  t. 
/>oy/,  cit.  1  Ch.  Ca.  180,  in  Pitt  t. 
Pelham;  see  Newton  v,  Bennett^  1 
B.  C.  C.  135. 
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executors,  who  bad  been  directed  to  sell  to  pay  debts,  were  dead  chap.  xxm. 
and  the  heir  was  decreed  to  sell ;  and  to  Carvill  v,  Carvill  {c)^  ^^^'  '^* 
where  a  distinction  was  attempted  to  be  made  between  the.  ca«es 
of  debts  and  of  legacies.  As  to  this  last  case,  it  is  not  stated  who 
the  legatees  were ;  it  does  not  appear  however  that  the  con* 
currenoe  of  the  heir  was  necessary ;  a  power  seems  to  have  been 
implied  in  the  executors. 

[3051.]  We  may  also  refer,  as  to  relief  in  favour  of  children, 
to  a  case  decided  in  the  time  of  Elizabeth  {d) ;  and  to  a  subse- 
quent case  («). 

[3052.]  In  regard  to  the  intermediate  profits  it  must  depend  ^^me  profits. 
upon  circumstances,  whether  the  heir  at  law  is  intitled  to  them. 
Speaking  generally,  it  seems  he  is  not,  at  least  after  the  time 
when  it  is  the  testator's  intention  that  the  power  should  be 
executed  (y).  In  Larwaster  v.  Thornton  {g\  there  was  an 
express  charge  of  the  estate;  indeed  there  may  have  been  no 
descent  in  that  ease. 

[3053.]  The  cases  as  to  the  general  question  have  arisen  on  Deeds. 
wills;  but  it  seems  clear  that  there  may  he,  cases  where  the 
same  point,   or  a  question  somewhat  similar,   might  arise   on 
deeds.  As  to  relief,  in  some  instances  there  might  be  a  difference 
between  the  two  classes  of  assurance* 


2. — As  to  a  Court  Controvling  the  execution  of  powers, 

[3054.]  In  Warburton  v.  Warburton  (A),  a  testator  left  his 
personal  estate  and  400/.  to  be  raised  out  of  a  settled  estate, 
to  two  daughters,  (according  to  Brown)^  ^^  to  be  disposed  of  by 


(c)  2  Ch.  Rep.  301. 

{d)  Hyer  and  Wordale,  cit  in  Pitt 
T.  Pelhatn,  2  Fieem.  135,  and  Yin. 
«  Devise,"  470,  pi.  4,  citing  Toth.  116. 

(e)  Garfoot  t.  Garfoot^  1  Ch.  Ca.  36- 

(/>  See,  Yates  v.  dmpton  (3049) ; 


also  Hilton  v.  Kenworthi/j  3  East,  552  ; 
S.  C.  9  Ves.  137,  nom.  Woollam  v. 
Kenworthy;  see  (1811)  &c. 

{3)  2  Burr.  1028. 

(k)  2  Vera.  420,  4  B.  P.  C.  1,  8vo 
ed.;  see  (1170). 

[3054] 


560 


COURT— EXECUTION — CONTROUL,    &C. 


CHAP.  XXIII. 
BEC.  IV. 

"  Need." 


^^  them  to  the  use  of  themselves,  their  brothers  and  sisters,  or  to 
^^  such  of  them,  and  in  such  proportions  as  they  should  judge 
^^  most  fit  and  convenient,  according  to  their  needs  and  neces- 
^^sities;"  and  there  having  been,  up  to  the  particular  period, 
no  disposition,  the  Court  seems  to  have  deprived  the  donees  of 
any  discretion, — directing  an  equal  distribution,  except  that  tbe 
eldest  son,  as  considered  most  in  need,  was  held  intitled  to  have 
a  double  share. 


Rule  pre- 
scribea. 


[3055.]  Lord  Hardwicke  (t)  remarked  ^*  that  there  was  a  rule 
^'  prescribed  by  the  testator  for  the  exercise  of  the  discretion  (j) 
^*  of  the  trustees,  viz.  according  to  their  need  and  necessity" 
(1066) (2596) (3037). 

[3056.]  Lord  Alvanley  (k)  considered  the  case  as  a  very  extra- 
ordinary one,  observing  that  the  Court  exercised  the  power— 
^^  a  power  which  of  late  the  Court  has  disclaimed ;  and  I  hope 
'^  that  will  always  be  followed.  If  the  power  is  not  executed 
^^  properly,  the  rule  now  is,  to  set  aside  the  execution  and  give 
"  the  fund  equally."  He  adverted  afterwards  to  the  particular 
circumstance  that  the  donees  were  themselves  objects  (/) ;  '^  there- 
"  fore  the  Court  was  very  jealous,  and  completely  controuled  it" 
It  was  in  fiact  wished  to  exclude  the  heir. 

[3057.]  Where  there  was  a  gift  by  a  testator  to  two  of  his 
sisters,  of  400Z.  a  piece,  and  unto  the  third  what  his  executors 
should  think  fit, — the  Court  seems  to  have  considered  it  reason- 
able that  this  sister  should  have  the  same  as  the  others ;  but  the 
question  was  reserved  until  accounts  were  taken  (m). 

Power  of  Mie.        [3058.]  In   Doran  v.    Wiltshire  (n),   a  bill  was    filed  by  a 

husband  and  wife — tenants  for  life  invested  with  a  power  of 


Donee  an  ob  • 
ject. 


i%)  Amb.  100,  in  Potter  v.  Chapman, 

ij)  See  Walker  y.  Walker,  6  Mad. 
424.  ' 

(A)  6  Ves.  859,  in  Kemp  v.  Kemp. 

(0  See  Anon.  Dal.  68,  &c.  (134); 
MoteUy  v.  Moseley,  Finch,  63 ;  Sup- 


ple V.  Lowtan,  Amb.  729;  and  see 
Ready.  Snea,2Atk,  646;  Walkers. 
Walker,  5  Mad.  424. 

(m)  Wareham  v.  Brawny  2  Veto. 
163. 

(n)  3  Sw.  099 ;  see  (2088);  (2564)&c. 

[3038] 
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sale  with  the  consent  of  trustees — against  a  purchaser  and  the    chap. 

trustees  and  the  in&nt  issue,  for  a  specific  performance  of  a  con-   '- 

tract  for  sale,  entered  into  by  the  husband  and  wife,  or  the 
husband;  and  the  trustees  expressing  their  willingness  to  act 
under  the  direction  of  the  Court,  a  reference  was  made  to  the 
Master  as  to  the  propriety  of  the  sale. 

[3059.]  Numerous  cases  have  occurred  with  regard  to  powers  or  Relations- 
trusts  to  be  exercised  by  trustees,  or  parties  taking  no  life  interest,  ^ 
in  favour  of  relations.  The  common  mode  is  for  the  Court  to 
order  a  scheme  to  be  laid  before  the  Master , — the  donee's  discre- 
tion not  being  superseded  but,  it  seems,  to  a  certain  extent  con- 
trouled.  Sometimes  the  power  or  trust  has  been  an  exclusive  one 
(1055) ;  at  other  times  not.  These  cases  may,  in  some  respects, 
be  of  a  peculiar  nature  (o). 


[3060.]  It  may  not  be  improper  here  to  notice  a  passage  in  sir  E.  Sugden, 
Sir  E.  Sugderis  work  (p),  connected  with  the  subject  under  dis- 
cussion. The  passage  in  question  appears  to  be  very  little  sup- 
ported by  the  authorities  cited  in  its  favour ;  and  farther,  may 
be  thought  to  convey  erroneous  impressions  on  several  points. 
The  passage  with  its  citations  is  as  follows : — 

1.  "  Where  the  donee  of  the  power  is  a  mere  stranger^  and 
**  a  trustee  of  it,  upon  a  bill  being  filed  before  an  appointment, 
the  Court  always  decrees  an  equal  distribution  of  the  fund 
amongst  the  objects;  and  although  the  trustee  of  the  power 
might  have  excluded  some,  the  Court  cannot  {q). 


(o)  Sec  Carr  y.  Bedf<yrd  (2606); 
Anon.  cit.  Vin.  "  Devise,"  289,  pi.  25, 
(2607);  Griffith  v.  Jones  (2614); 
Goodinge  v.  Goodinge  (2608) ;  Isaac 
T.  Defriez  (2609) ;  Brunsden  r.  Wool- 
rfdge{26lO);  Supple  v.  Lowsm  (261 1); 

VOL.  II.  o  o  [3060] 


Bennett  v.  Honeytvood  (2603) ;  Malion 
V.  Savage  (2602). 

(p)  600.      . 

{q)  "  Kefnp  v.  Kemp^  6  Ves.  489 ; 
**  Longmore  v.  Brootn,  7  Ves.  124." 
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CHAP.  XXIII.  2.  "And  the  same  rule  prevails  where  the  appointment  is 

^^^'  '^'  "  set  aside  as  illusory,  and  there  is  no  gift  in  de&ult  of  ap- 

"  pointment  (r). 

3.  "  In  some  early  cases,  the  Court  exercised  a  dangerous 
"  discretion,  as  by  giving  the  whole  («),  or  a  double  share  of 
"  the  estate  to  the  heir  at  law  (t) ;  but  this  power  the  Court 
*«  has  of  late  very  properly  disclaimed  (w). 

4.  "  And  a  discretionary  power  in  a  parent  is  never  executed 
"  by  the  Court  {v) ;  nor  is  it  controuled,  except  on  the  ground 
"  of  fraud,  as  in  the  case  of  an  illusory  apppointment" 

Depriving  do-         [3061.]  In  regard  to  the  case  of  Kemp  v.  Kemp,  cited  in  sup- 
tion°&c.**^'^      P^^^  ®f  the^r^  paragraph, — there  may  be  some  mistake  in  the 

reference :  Kemp  v.  Kemp  was  the  case  of  a  parent  and  not  of  a 
stranger ;  the  donee  too  was  dead ;  and  the  power  was  not  an 
exclusive  one.  The  appointment  was  set  aside  as  illusory ;  and 
the  objects  took  under  the  implied  gift  in  default  of  an  appoint- 
ment 

[3062.]  As  to  Lovgmjore  v.  Broom,  it  was  not,  or  at  least  in 
the  ordinary  sense,  an  exclusive  power ;  nor  does  it  appear  why 
the  executors  were  not  permitted  to  execute  the  power  or  trust 
reposed  in  them;  or  rather  to  complete  the  execution,  for  it 
seems  that  they  had  made  some  payments ;  whether  such  pay- 
ments were  allowed,  is  not  stated. 

[3063.]  To  establish  a  position  apparently  contrary  to  prin- 
ciple— for  such  seems  to  be  the  nature  of  the  position  laid  down 
in  the  commencement  of  the  first  passage — some  more  decisive 
authorities  are  wanting;  but  in  fact  it  is  apprehended  that  there 


(r)  "  Gibson  v.  Knivm,  1  Vem.  66." 
(#)  "  Clarke  v.  Turner^  2  Freem. 

"  198 ;  and  Moseley  v«  Moseleyy  cit. 

"  ih ;  see  Finch,  63." 

(0  "  Warhurtm  v.   WarburUm,  2 

"  Vera.  420,  1  B.  P.  C.  34 ;  and  see 


"  Carr  v.  Bedford,  2  Ch.  Rep.  77." 
(tt)  "Sec  5  Ves.  869  [Kemp  t. 

**  Kemp] ;  and  see  Alexander  r.  Alex- 

**  ander,  2  Ves.  sen.  640." 
(v)  "  Madditon  r.  Andrew,  1  Ves. 

"  sen.  67.'' 

[3063] 
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is  no  foundation  for  tte  position,  which  assumes  that,  as  a  matter    chap.  xxm. 
of  course,  the  Court  will,  on  a  bill  filed,  deprive  a  donee  being       ^^^'  '^' 
a  stranger  and  a  trustee  of  the  discretion  reposed  in  him. 

[3064.]  In  Thicker  v.  Sanger  (2^),  the  donee  was  a  "  stranger,** 
diat  is,  the  objects  were  his  nephews  and  nieces ;  the  donee  was 
too  "  a  trustee"  in  one  sense,  though  the  property  was  not 
Tested  in  him;  and  an  appointment  was  made  during  the  pro- 
gress of  a  suit  The  suit  had  indeed  for  its  object  to  obtain  a 
conveyance  subject  to  the  power,  there  being  some  point  of  elec- 
tion. No  question  was  raised  as  to  the  power  being  in  full  force, 
though  it  would  rather  appear  that  the  donee  at  one  time  had 
contemplated  securing  some  advantage  for  himself. 

[3065.]  And  in  Robinson  v.  Smith  (x)  where  the  donee  seems 
to  have  been  a  stranger,  and  also,  in  the  strictest  sense,  a  trustee, 
there  was  no  idea  tliat  the  power  was  at  an  end ;  but  the  con- 
trary (y). 

[3066.]  Coleman  v.  Seymour  (z),  was  the  case  of  a  parent, 
having  indeed  no  life  interest;  the  case  may  therefore  not  be 
embraced  within  Sir  E.  SugderCs  words. 

[3067.]  A  reference  may  also  be  made  to  the  various  cases 
which  have  occurred  on  dispositions  in  favour  of  relations  (3059) ; 
these  Sir  E.  Sugden  {a)  would  appear  to  treat  as  conflicting, 
making  a  query  as  to  **  the  distinction."  In  neither  case,  it  is 
conceived,  does  the  Court,  without  some  particular  reason,  as 
interested  motives,  abuse  of  the  authority,  &c.,  deprive  the  donee 
of  the  discretion  vested  in  him ;  to  what  extent  the  donee  is  con- 
trouled,  may  depend  on  circumstances. 

[3068.]  With  respect  to  the  second  paragraph, — in  Gibson  v.  Illusory. 
Knivenj  the  donee,  a  parent,  was  dead ;  and  a  trust  haWng  been 


(w)  M'ael.  424. 

{x)  6  Mad.  194. 

(y)  And  see   Moseley  v.  Moseley 


(199). 
(z)  1  Ves.  sen.  ^09. 
(a)  524,  n. 


o  o  2  [3068] 
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CHAP.  XXIII.    implied  for  all  the  objects,  subject  to  the  power  of  simply  vaiy- 
^^^'  '^'       ing  the  shares,  it  followed  as  of  course,  since  tlie  Court  does  not 
in  such  a  case  take  the  discretion  upon  itself,  that,  upon  the  dis- 
position being  set  aside  as  illusory,  all  the  objects  should  take 
equally. 

Double  share  to       [3069.]  As  to  the  third  paragraph,  in  regard  to  the  exerdse 

by  the  Court  of  a  dangerous  discretion,  by  giving  the  whole  to 
the  heir  at  law,  instead  of  (as  is  to  be  inferred  from  the  context) 
dividing  the  estate  equally  among  all  the  objects  to  whom  an 
appointment  might  be  made, — ^the  case  of  Clarke  v.  Turner  (200) 
seems  not  very  applicable;  and  the  ground  of  the  decision  in 
Moseley  v.  Moseley  (2620)  is  not  clear.  The  dtation  of  Clarke 
V.  Turner  {b)  might,  perhaps,  have  been  more  applicable  in 
support  of  the  position,  as  to  depriving  the  donee  of  all  discre- 
tion. Warhurton  v.  Warburton  too,  as  to  the  double  share,  was 
a  particular  case ;  and  as  to  Carr  v.  Bedford^  the  ground  of  one 
object  having  a  greater  share  than  the  others,  was,  that  the  tes- 
tator had  expressed  a  desire  that  ^^  care  and  regard  should  be 
^^  had''  to  that  object;  it  does  not  appear  that  he  was  the  heir; 
nor  did  the  Court  direct  any  particular  share  to  be  allotted  to 
him ;  it  simply  desired  the  executor  to  give  to  him  more  than  to 
the  others. 

[3070.]  According  to  Lord  Alvanley*s  dictum,  in  Kemp  y,Kemp, 
the  Court  may  have  "  of  late  very  properly  discl^med"  (c)  the 
power  of  exercising  a  discretion  in  ordinary  cases,  if,  indeed^  it 
ever  exercised  any ;  but  there  may  be  special  cases,  as  some  of 
those  before  cited,  where  it  is  conceived  that  the  Court  would 
interfere. 

[3071.]  As  to  Alexander  v.  Alexander  (rf),  the  dictum  there 
may  perhaps  be  rather  in  favour  of  the  interference  of  the 
Court,  at  least  to  a  certain  extent;  its  precise  meaning  may 
not  however  be   very  clear.     It  is   as  follows : — The  M.  R^ 


{h)  See  Craker  v.  Parrot  (1128). 
(c)  Sug.  600. 


(<Q  See  2  Ves.  sen.  643. 

[3071] 
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after  asking — with  reference  to  a  gift  M'hich  a  mother,  having  chap.  xxui. 
a  power  to  divide  a  fund  among  children,  had  made  to  two  *^'C-  'v- 
children  for  the  benefit  of  another  child,  his  tvife  and  children^ 
at  their  discretion — "  if  the  power  could  not  be  exercised,  Avill 
"it  devolve  on  the  Court?" — answered: — "It  clearly  cannot ; 
for  powers  devolving  on  the  Court,  are  powers  well  created 
in  the  original,  but  such  as  by  accident,  as  the  deaths  of  per- 
"  sons,  cannot  be  executed  by  those  persons.  There  is  a  natural 
"  substitution  of  the  Court  in  the  room  of  those  persons ;  but  if 
"  a  power  is  void  in  the  original,  there  is  nothing  to  devolve  on 
"  the  Court." 

[3072.]  As  to  the  fourth  paragraph, — in  Maddison  v.  Andrew^  Power  in  pa- 
there  was   nothing  special :    cases  may   be   conceived,  where,  ^^ 
though  the  power  be  vested  in  a  "  parent,"  it  will  be  executed 
by  the  Court. 

[3078.]  In  conclusion  it  may  be  observed,  that  in  ordinary 
cases  of  distribution,  there  is  an  express  gift  in  default  of  an 
appointment,  so  that  there  can  be  no  pretence  for  the  Court 
interfering;  in  other  cases,  as  in  Maddison  v.  Andrew,  there  is 
an  implied  gift  (219) ;  and  where  there  is  no  implied  gift,  as 
according  to  the  decision  in  the  I^uke  of  MarJboroiLgh  v.  Lord 
Godolphin  (220),  it  would  be  absurd  for  the  Court  to  interfere. 
Cases  containing  special  words  may  give  rise  to  different 
views. 


SECTION  V. 

OF   ELECTION    AND   SATISFACTION. 


CHAP.  XXIII. 
SEC.  V. 


[3074.]  We  may  here  discuss, — 

1.-— 7%«  doctrine  of  Election  (3075). 

2. — TTie  effect  of  an  Advancement  to  one  of  the  objects  of  a 
power  (3083) ;  and  of  Satisfaction  generally  (3099). 

[3074] 
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CHAP.  XX II I. 
SEC.  V. 


1. — The  doctrine  of  Election. 

[30750  There  is  little  in  the  doctrine  of  election  that  is  pecu- 
liar to  powers.  Few  of  the  cases  cited  by  Sir  E.  Suffden,  in  his 
discussion  of  the  subject  (a),  arose  where  powers  were  con- 
cerned. A  very  brief  reference  to  the  point  will  therefore  be 
sufficient  (1171)  (1548). 

Limited  pow-         [3076.]     It  is  generally  said,  that  the  doctrine  of  election 

cannot  apply  with  respect  to  limited  powers,  where  there  is  no 
other  fund  but  that  which  is  the  subject  of  the  power  (J).  This 
however,  it  is  apprehended,  must  be  received  with  some  qualifi- 
cation, since  it  seems  clear  that  an  appointee  may  be  made  to 
elect  between  his  interest  in  the  fund  appointed,  and  his  interest 
in  the  fund  left  unappointed,  provided  a  clear  intention  appear 
for  that  purpose ;  or  in  other  words,  that  an  appointment  may  be 
made  conditionally,  and  so  as  to  give  it  the  effect  of  the  common 
hotchpot  clause  (c).  In  Bristow  v.  fVarde,  no  such  intention  was 
disclosed;  and  of  course,  whatever  might  have  been  the  intention, 
the  doctrine  of  election  could  not,  by  means  of  the  settled  pro- 
perty only,  be  applied  so  as  to  carry  that  property  over  to  parties 
not  the  objects  of  the  settlement. 

[3077.]  We  may  now  advert  to  the  general  authorities  where 
questions  have  arisen  on  powers. 

[3078.]  Though  in  Ingram  v.  Ingram  (702)  it  was  held  that 
tlie  father  could  not  delegate  to  his  wife  the  power  of  appointing 
among  the  children, — it  is  said  to  have  been  likewise  held,  that 
the  children  were  boimd  by  gifts  under  their  father's  will  to  elect 
so  as  to  give  effect  to  the  father's  dispositions  of  the  settled 
property. 


(a)  380—390. 

(5)  BristOw  T.  Warde^  2  Ves.  ju. 
336;  Sug.  384;  1  Swans.  408,  in 
note  to  Dillon  v.  Parker, 


(c)  See  in  Boyle  v.  the  Bp.  of  Peter- 
bro'  (1093) ;  Simpson  v.  Paul,  2  Eden, 
34 ;  Lisle  v.  Lisle,  1  B.  C.  C.  633; 
see  Sug.  669,  566  ;  (1097). 

[3078] 
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[3079.]  In  Doe  v.  Lord  George  Cavendish  (rf),  a  party  limited    chap.  xxm. 
to  his  sons  and  their  issue  in  strict  settlement,  "  all  such  real        ^^^'  ^' 
"  estate,  either  in  possession,  reversion,  remainder,  or   expee-  ^'^^^^^^^  po'^er 
**  tancy,  as  I  have  power  to  dispose   of,  either  by  the  will" 
of,  &C.,  or  otherwise  howsoever^ — the  party  having,  under  a  will 
not  particularly  referred  to,  power  to  appoint  lands  to  his  chiU 
dren;  and  it  being  urged  that  he  could  not  settle  the  estates 
on  the  grand-children,  it  was  held  that  however  that  might  be, 
the  persons  clidming,  in  default  of  an  appointment,  were,  as 
having  accepted  other  gifts,  bound  imder  the  doctrine  of  election 
to  give  effect  to  the  disposition.     The  case,  however,  besides 
being  questioned  on  other  grounds,  has  been  disputed  upon  this 
point,  as  famishing  the  only  instance  where  a  Court  of  law  has  La^w. 
acted  on  the  doctrine.    It  might  too  be  &irly  urged,  that  there 
was  not  a  sufficient  denotation  of  an  intention  to  include  the 
property ;  the  natural  meaning  of  the  words  may,  perhaps,  be 
thought  to  be  to  refer  to  those  estates  which  the  donee  had  the 
power  to  limit  to  the  specified  uses  (1649). 

[3080.]  The  case  may  be  very  different  where  the  property 
the  subject  of  the  power  is  clearly  referred  to;  although  there 
may  be  a  reference,  and  in  a  sense  a  mistaken  reference  to  the 
power  (e). 

[3081.]  In  Robinson  v.  Hardcastk  {f)  there  appears  to  have 
been  no  reference  to  the  power,  the  disposition  being  generally 
of  "  all  my  messuages,"  &c.,  "  at,"  &c. ;  but  the  testator  having, 
it  seems,  no  other  property  to  answer  the  description,  the  disposi- 
tion was  held  to  have  operated  as  a  regular  appointment  to  a 
certain  extent;  Lord  Thurlow^  ^lowever,  is  reported  to  have 
expressed  an  opinion  against  the  application  of  the  doctrine  of 
election.     The  property  appears  not  to  have  been"  of  sufficient 


(iQ  (996);  see  Lotoson  v.  Lowson 
(994) ;  Trolhpe  t.  Linton^  1  S.  &  S. 
477. 

(e)  See  Brisiaw  v.  Warde,  2  Ves. 
ja.  336;  see  also  Wollen  v.  Tanner, 


5  Ves.  218;  Long  v.  Lrnig  (366); 
Rick  V.  Cockell,  9  Ves.  369 ;  Hume 
V.  Rundell,  2  S.  &  S.  174  ;  Sug.  384. 
(/)  (1686);  see  Brislow  v.  Warde, 
sttp. 
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value  to  make  the  point  of  importance ;  indeed,  admittiiig  the 
doctrine  of  cypres  to  have  applied,  there  was  nothing  to  raise  a 
case  of  election :  it  might  seem  singular,  perhaps,  that  the  doc- 
trine of  cypres  should  be  applied  or  not,  according  as  there  hap- 
pened to  be  other  gifts  to  put  the  party  to  an  election  (1577). 


[3082.]  The  subject  of  election  with  reference  to  powers  was 
a  good  deal  discussed  in  Whistler  v.  Webster  (y),  where  property 
being  settled  on  children  subject  to  a  power  of  appointment  to  all 
or  any  of  them,  the  father,  the  donee  of  the  power,  gave  the 
property  to  grandchildren,  and  other  benefits  to  the  children ;  and 
the  children  were  held  bound  to  elect,  and  give  effect  to  the  dis- 
positions in  favour  of  the  grandchildren.  In  £Eu;t,  as  it  seems, 
this  was  nothing  but  the  ordinary  case  of  election,  involving  no 
particular  question  upon  powers :  the  power  not  being  exercised, 
the  children  were  intitled  under  the  original  limitations ;  but  the 
father  having  disposed  of  their  interests  in  favour  of  others,  at 
the  same  time  giving  the  children  benefits  out  of  his  own  pro- 
perty, they  were  of  course  upon  the  ordinary  principles  bound  to 
elect. 


2. — The  effect  of  an  Advancement  to  one  of  the  objects  of  a 
power  \  and  of  Satisfaction  {3099)  generally. 

Sir  JB.  Sugden.        [3083.]  Sir  E*  Suyden  (A)  observes,  that  "  it  seems  doubtful 

"  whether,  if  one  object  be  removed  by  the  effect  of  advance- 
^'  ment,  the  share  shall  yo  over  under  the  provision  in  default  of 
**  appointment,  or  whether  it  shall  be  considered  as  a  purchase 
^'  by  the  father  at  the  sum  advanced."  This  passage  may  be 
thought  to  be  somewhat  ambiguous ;  however,  it  clearly  does  not 
refer  to  all  the  questions  which  may  arise. 


Que&tion. 


[3084.]  When  an  advancement  is  made,  the  first  question  of 
course  is,  whether  it  has  any  effect  at  all  on  the  prior  provision. 
In  some  cases  tlie  advancement  may  not  be  meant  to  operate,  in 


(<?)  %  Ves.  ju.  367;  see  WoUen  v.   I      (A)  661. 
Tanner,  6  Ves.  218 ;  (3092).  I 
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any  respect,  as  a  satisfaction  of  the  former  provision ;  or  at  least   chap,  xxiii. 
this  may  not  have  been  originally  meant, — ^as  for  instance,  it        ^^^'  ^' 
seems,   in  many  of  the   cases  which  have  arisen   on  illusory 
appointments  (1185). 

[3085.]  Admitting  the  advancement  to  be  meant  to  operate  as  Mr.  Sanders. 
a  satisfieu;tion,  there  may  arise,  at  least  in  some  cases,  the  three 
questions  noticed  by  Mr.  Sanders  (i): — 1.  whether  the  father  is 
a  purchaser  of  the  satisfied  share ;  or  2.  whether  the  other  objects 
are  intitled  to  the  whole  fund ;  or  3.  whether  the  satisfied  share 
sinks  into  the  estate. 

[3086.]  As  noticed  by  Sir  E.  Sugden  and  Mr.  Sanders^  the 
authorities  are  not  clear  upon  the  point,  even  with  reference  to 
cases  similar  to  those  which  have  come  before  the  Courts.  The 
question  must  very  much  depend  upon  the  nature  of  the  provi- 
sions, and  upon  the  wording  of  the  instrument  creating  the 
power,  and  also  upon  the  circumstances  attending  the  particular 
advancement 

[3087.]  The  point  may  arise  on  real  estate  (J) ;  or  on  portions  Distinctioiis. 
out  of  real  estate  (A) ;  or  on  portions  out  of  personal  estate  (Z) ; 
or  under  other  circumstances:  many  distinctions  may  be  pre- 
sented with  reference  to  the  nature  of  the  property.  So  the 
power  may  be  an  exclusive  one  or  not :  the  original  settlement 
may  contain  a  clause  as  to  advancements  or  not ;  and  the  clause, 
if  found,  may  vary  very  much  in  its  terms.  Other  differences 
will  appear  in  the  course  of  the  subsequent  discussion. 

[3083.]  In  viewing  the  subject,  the  general  doctrine  as  to 
sadsfiiction,  &c.,  in  cases  where  there  are  no  powers,  must  not 
be  lost  sight  of.  It  must  be  considered  also,  to  whom  the  pro- 
perty would  belong  on  a  failure  generally  of  the  objects.  We 
must  also  bear  in  mind,  that  a  power  of  this  kind  may  be  extin- 


(t)  2  Uses,  265,  note,  4tli  ed.;  see 
GoMing  v.  Haverjield,  M*Cle.  352 ; 
East  y.  Cook,  2  Ves.  sen.  30. 


(J)  See  Pitt  V.  Jackson,  inf. 
{k)  See  Folkes  v.  Western,  inf. 
(/)  See  Parsons  v.  Parsons,  inf. 
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CHAP.  XXIII.  guished  or  defeazanced  by  the  donee  of  the  power;  though 
^^^^^'        sometimes,  indeed,  as  in  Folkes  v.  Western^  besides  the  power 
vested  in  the  advancing  parent,  either  jointly  with  the  other 
parent  or  alone,  a  power  is  limited  to  the  survivor:  with  refer- 
ence to  this  secondary  power,  it  must  be  considered  what  effect 
Authorities.        the  act  of  the  advanced  child  has  upon  it     The  authorities, 

which  are  not  numerous,  may  now  be  stated. 

Pitt  V.  Jacktoru       [3089.]  Pitt  V.  Jackson  (m)   arose  under  marriage  articles, 

relative  to  a  sum  of  20,000/.,  namely,  10,0002.  each  of  the 
husband  and  wife ;  of  the  husband's  10,000/.  there  remaining 
secured  on  his  covenant,  5000/.     The  whole  of  the  20,000/.  was 
to  be  laid  out  in  land,  to  be  settled  to  the  use  of  the  husband 
and  wife  successively  for  life,  with  remainder  to  the  use  of  the 
children  of  the  marriage,  as  the  husband  by  deed  or  will  should 
appoint;  and  for  ^t  of  an  appointment,  as  the  wife  should 
appoint ;  and  in  default  of  an  appointment,  to  the  use  of  the 
children  in  tail,  with,  it  seems,  cross  remainders;  with  remainder 
to  the  husband  in  fee. — There  were  several  children,  but  all  died 
young  except  two  daughters.— The  husband  made  his  will,  and 
after  recitals,  from  which  it  would  appear  that  he  had,  or  consi- 
dered that  he  had,  in  his  hands  the  whole  of  the  trust  fund, 
making  by  the  change  of  investments  20,861/.   14s.  9i/., — he 
directed  that  the  amount  should  be  taken  out  of  his  personal 
estate ;  he  then  gave  10,000/.,  part  of  the  fund,  to  be  laid  out  in 
land,  in  trust  for  one  daughter — who  had  married  against  his 
wishes — and  her  children,  &c. ;  with  an  ultimate  limitation  to 
the  other  daughter  in  fee :  and  as  to  the  rest  of  the  fiind,  he 
gave  it  to  his  other  daughter  for  her  separate  use  (1312)  abso- 
lutely; and   he   likewise  gave  to  her  30,000/. — A  few  years 
afterwards  the  favoured  daughter  married,  and  upon  that  occasion 
the  father  gave  her  a  portion  of  40,000/.  consols. — Soon  after  the 
marriage  the  fether  made  a  codicil  (n),  and  thereby  revoked  the 
(therein  so  called)  legacy  of  40,000/.  in  fisivour  of  this  daughter. 
— In  regard  to  tlie  wife,  she  seems  to  have  died  just  before  the 

(m)  2  B.  C.  C.  51.  I      (n)  See  Noel  v.  Lord  Wainmgkam 

I  (3096). 
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favoured  daughter's  marriage,  or  at  least  about  that  time;  the  crap,  xxiii. 
facts  are  not  clearly  stated. — One  of  the  points  in  the  case,  which  '^^'  ^* 
is  very  imperfectly  reported  in  Braum^  was, — whether  the  testator 
meant  to  revoke  the  appointment  of  the  10,861/.  14s.  9d.  as  well 
as  the  30,000/.  legacy,  when  he  spoke  of  a  legacy  of  40,000/. ; 
the  30,000/.  only  being  properly  a  l^acy ;  and  the  other  in  &et 
(it  no  doubt  was  urged)  in  a  sense  land.  As  to  this  it  is  said 
that  the  question  was  ^^  but  slightly  agitated,  it  being  conceded 
by  the  counsel  of  Lord  and  Lady  Camelford  (the  favoured 
daughter),  that  the  revocation  extended  to  the  10,000/. ;  and 
<^  that  the  father  was  become  a  purchaser  of  that  moiety,  by  the 
^^  fortune  given  to  Lady  Camelford  on  her  marriage."  The 
decree  runs  thus  : — ^^  That  the  whole  of  the  trust  funds  had 
'^been  appointed  or  satisfied  by  the  will  and  codicils  of  the 
'<  testator,  and  by  the  portion  advanced  on  the  marriage  of  Lady 
'^  Camelford  ;  and  that  the  portion  sd  advanced  was  to  be  consi-  . 
^^deredasasatisfEtctionaswellof  her  share  of  the  20,861/.  14s.  9d^, 
"  as  of  the  30,000/.  legacy." 

[3090.]  In  the  bills  of  review  in  Smith  v.  Lord  Camelford  (o), 
a  whoUy  different  state  of  &cts  appeared.  Instead  of  the  fund 
being  in  the  Other's  hands  as  money,  it  turned  out  that  it,  or  at 
least  the  greater  part  of  it,  had  been  invested  in  the  purchase  in 
the  name  of  a  trustee  for  him  of  an  estate,  which,  with  his  lands 
in  general,  he  had  by  his  will  and  codicils  settled  on  his  favoured 
daughter  and  her  issue,  &c.  Under  these  circumstances  Lord 
Rosdyn^  it  would  seem,  treated  all  the  dispositions  imder  the 
power  of  appointment  as  a  nullity;  and  therefore  the  two  daugh* 
ters  as  intitled  to  the  estate,  and  the  lands  to  be  purchased  with 
the  remaining  money,  equally  as  tenants  in  tail  under  the  limi- 
tations in  default  of  an  appointment  He  considered,  however, 
that  the  jGEtther  had  by  the  advancement  on  the  marriage  become 
a  purchaser  of  his  favoured  daughter's  share ;  and  that  she  was 
bound,  therefore,  to  give  effect  in  respect  of  her  moiety  to  the 
general  disposition  of  his  wilL 


(o)  2  Ves.ju.  698. 
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[3091.]  The  case  in  its  ultimate  bearings  seems  to  have  been 
one  of  a  good  deal  of  difficulty.  Lord  RosdyrCs  opinion  fluc- 
tuated much  on  various  points ;  and  the  judgment  maybe  open  to 
remark,  particularly  with  reference  to  the  question  of  the  sati^ 
faction,  by  the  advance  of  a  money  portion,  of  an  entailed  interest 
in  real  estate :  so  far  as  appears  there  was  no  express  agreement 
on  the  subject. 


[3092.]  Upon  some  point  or  other  connected  with  the  cause, 
it  appears  {p)  that  the  doctrine  of  election  (3082)  was  discussed; 
the  information  upon  this  matter  is  however  imperfect. 

[3093.]  Lord  Rosslyn  laid  down  that  the  father  could  not  have 
appointed  in  such  a  way  as  to  take  more  than  a  half  of  the  pro- 
perty {q).  This,  however,  possibly  might  in  some  views  depend 
on  circumstances.  As  to  the  existence  of  future  children  in  the 
particular  case,  it  would  rather  seem,  as  before  noticed,  that  the 
wife  was  dead. 


Folhes  V. 
We»tem, 


[3094.]  Folkes  v.  Western  (r)  arose  under  the  trusts  of  a  por- 
tion term : — By  marriage  articles  certain  monies,  the  husband's 
it  seems,  were  to  be  laid  out  in  land,  to  be  settled  to  the  use  of 
the  husband  for  life,  with  remainder  (subject  to  a  jointure  rent 
charge  to  the  wife)  to  trustees  for  a  term,  with  remainders  to  the 
issue  in  strict  settlement,  and  with  the  ultimate  limitation  to  the 
husband  in  fee.  The  trusts  of  the  term  were,  that  subject  to  the 
jointure,  if  there  should  be  an  eldest  or  only  son,  and  one  or 
more  children  of  the  marriage  (an  event  which  happened,  there 
being  a  son  and  two  daughters),  then  the  trustees  should,  after 
the  decease  of  the  husband  and  wife,  or  during  their  joint  lives, 
if  they  should  so  direct,  raise  4000/.  for  the  portions  of  such  child 
or  children,  being  daughters  or  younger  sons ;  the  same  if  there 
should  be  more  than  one  such  younger  child,  to  be  allotted  to 


(p)  See  also  in  Whistler  v.  Webster j 
2  Ves.  ju.  367. 

(q)  See  Noel  v.  Lord  Walsingham 
(3096). 


(r)  9  Ves.  456 ;  see  Wheate  v.  Hall, 
17  Ves.  80;  Earl  of  TankerrilU  ». 
Coke,  Mose.  146. 
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any  such  one  or  more  of  such  children,  in  such  shares,  and  to  be  chap.  xxm. 
paid  at  such  times,  &c.,  as  the  husband  and  wife  should  jointly  ^^^'  ^' 
by  deed,  or  as  the  survivor  of  them,  by  deed  or  will,  should 
appoint;  and  for  want  of  such  appointment,  to  be  divided  among 
such  children  in  equal  shares,  the  shares  of  daughters  to  be  trans- 
ferable at  twenty-one,  or  marriage,  &c.  There  was  a  provision, 
that  if  the  husband  should,  in  his  life  time,  give  to  any  such 
daughter  in  marriage,  any  sum  or  sums  for,  or  towards  her  por- 
tion, unless  he  should  in  writing  declare  it  not  to  be  for  or 
towards  her  portion,  such  daughter  should,  after  the  decease  of 
the  survivor  of  the  husband  and  wife,  receive  only  so  much 
further  portion,  as  with  the  sum  so  advanced  in  his  life  time,* 
would  make  up  the  portion  so  provided  for  her  by  the  articles. 
By  the  same  articles,  certain  monies  of  the  wife  were  agreed  to 
be  settled,  when  she  should  become  of  age,  in  the  same  way ; 
and  so  as  that  an  additional  sum  of  4000/.  should  be  raised  for 
portions. — On  the  marriage  of  one  of  the  daughters,  the  father 
covenanted  that  he,  his  heirs,  &c.,  would,  eitlier  in  his  life  time, 
or  the  life  time  of  the  survivor  of  him  and  his  wife,  or  in  six 
months  after  the  death  of  such  survivor,  pay  10,000/.;  and  in 
the  meantime,  400/.  a-year ;  it  being  declared  by  the  settlement, 
that  the  10,000/.  should  be  deemed  a  satisfaction  of  all  such 
claims  as  the  daughter  then  Iiad,  or  as  she  or  her  husband,  in 
her  right,  might  become  intitled  to  out  of  the  8000/.,  the  original 
portion  fund. — The  father  then  by  his  will  made  a  provision  for 
his  two  daughters,  '^  in  addition  to  the  8000/.  before  men- 
**  tioned,"  &c. — The  widow  survived ;  and  on  a  question  as  to 
the  consequences  of  the  provision  made  for  one  of  the  daughters 
on  her  marriage,  whether  it  affected  the  power  of  appointment 
vested  in  the  surviving  parent,  or  in  what  other  way  it  operated, 
— it  was  held,  that  the  married  daughter  being  put  out  of  the 
way,  the  other  daughter  was  intitled  to  the  whole  of  the  fund — 
that  no  part  of  it  sunk  into  the  estate  («),  or  belonged  to  th^ 
father  as  a  purchaser— -and  that  one  object  only  remaining,  the 
power  was  at  an  end.    The  M.  R.  considered,  that  if  the  interest 


(#)  See  Noel  v.  Lord  WaUingham  (3096). 
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in  the  portions  had  been  a  definite  one,  it  would  have  sunk ;  but 
as  it  was  uncertain,  there  was  no  analogy  but  that  of  the  custom 
of  London  ;  he  observed  as  to  the  custom : — ^^  In  those  cases  one 
**  should  think,  primd  fade^  the  effect  of  advancement  by  the 
^^  fietther  would  be  to  increase  the  part  of  the  estate  of  which  he 
^^  would  Jiave  power  to  dispose ;  but  it  was  held  otherwise— that 
^^  it  had  no  effect  except  to  remove  that  child  entirely  out  of  the 
^'  way,  and  to  increase  the  shares  of  the  others."  As  it  hap- 
pened, the  advancement  was  beyond  the  amount  of  the  portions 
of  both  daughters;  had  it  been  equal  only  to  the  particular 
daughter's  original  portion,  the  daughter  not  provided  for  by 
advancement,  would,  in  the  above  view,  have  had  a  much  la^r 
provision  than  her  sister. 


Whether  the 
authorities  at 
variance. 


[3095.]  The  case  of  FolkeB  v.  WesUra  has  not  been  acquiesced 
in ;  indeed  Sir  £.  Sugden  {t)  treats  it  as  ^^  in  direct  opposition"  to 
Pitt  V.  Jackson.  There  may  be  some  similarity  between  the  cases, 
though  they  present  various  distinctions.  Folkes  v.  Western  arose 
with  reference  to  portions  charged  on  land  settled  in  strict  settle- 
ment: Pitt  V.  Jackson  arose  on  land  itself,  or  at  least  upon  money 
impressed  with  the  qualities  of  land ;  indeed  ultimately,  as  we 
have  seen,  the  greater  part  of  the  fund  was  found  to  have  been 
invested  in  the  purchase  of  land.  In  Pitt  v.  Jackson^  too,  there 
was  no  clause  in  the  original  settlement  as  to  the  effect  of  an 
advancement;  nor  was  there  any  express  provision  on  the  daugh- 
ter's marriage  upon  the  point.  There  may  be,  too,  other  distinc- 
tions.    Both  cases  seem  open  to  a  variety  of  observations. 


Noel  V.  Lord 
WaUingham, 


[3096.]  The  general  subject  was  discussed  in  a  recent  case  (») 
of,  however,  a  somewhat  intricate  nature ;  here,  as  to  part  of  the 
fund,  there  was  an  appointment,  and  the  tenant  for  life  took  an 
assignment  (v).  The  V.  C.  appears  to  have  concurred  in  the 
view  taken  in  Folkes  v.  WesterTif  so  far  as  it  was  declared  that  the 
father  was  not  a  purchaser  of  the  advanced  daughter's  interest^ 


(0  662. 

(if)  Noel  T.  Lord  WaUingham,  2 
S.  &  S.  99 ;  see  Melhuen  ▼.  Methueny 


2  Phil.  421. 

(v)   See   Countets  Gower  r.  Etrl 
Gower,  1  Cox,  53. 
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expressing  doubts,  however,  of  the  decision  in  other  respects ;  he    chap,  xxiii^ 
considered  that  the  surviving  parent's  power  remained  {w) ;  and        s^c-^- 
that  without  an  appointment  of  the  whole  fund  to  the  object  not 
provided  for,  that  object  was  intitled  only  to  half  of  the  fund ;  and 
tbat  the  half  belonging  to  the  other  child  sank  into  the  estate. 
The  V.  C.  also  thought  that  the  doctrine  in  Boyk  v.  the  Bishop  of 
Peterborongh  (1093) — as  to  a  donee's  capacity  to  appoint  the 
whole  of  a  fund  to  a  surviving  object,  though  no  part  can  be 
appointed  to  representatives,  and  though  in  de&ult  of  an  appoint- 
ment the  representatives  of  the  other  object  take  a  share — bore 
strongly  on  that  view  of  the  case. 

[3097.]  The  reference  in  Folkes  v.  Western  to  cases  on  the  Custom  of 
local  custom  of  London^   may  be  thought  objectionable  on  the         ^' 
grounds  referred  to  by  Sir  E,  Sugden  (x),  to  which  others  might 
be  added. 

[3098.]  In  a  case  before  Lord  Hardwicke  (y),  where,  indeed, 
the  actual  intention  was  plainly  expressed,  nothing  of  this  kind 
was  thrown  out  It  does  not  appear  whether  the  settlement 
contained  any  provision  as  to  advancements ;  the  father  seems  to 
have  been  viewed  as  a  purchaser. 


[3099.]  In  conclusion  it  may  be  noticed,  that  upon  the  ques-  Satisfaction. 
tion  of  satis&ction  generally,  there  is  little  that  particularly 
respects  powers ;  though  some  cases,  as  for  instance,  where  the 
shares  of  children  are  subject  to  variation,  &c.,  might,  under  par- 
ticular circumstances,  present  great  difficulties  (z). 

[3100.]  Such  a  provision  in  &vour  of  the  donee  of  a  power  as 


(w)  See  Parsons  r.  Parsaru,  9  Mod. 
464. 
(x)  563. 
(y)  Duke  of  Bridgewater  v.  EgerUmy 


2  Yes.  sen.  123. 

(z)  See  Matthews  t.  Matthews,^  2 
Yes.  sen.  635 ;  Noel  y.  Lord  Waiting- 
ham  (3096). 

[3100] 
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SEC.  V.        q{  ^g  power. 

[31 01.]  The  question  of  double  portions  was  discussed  in 
Savage  v.  Carroll  (^),  where,  in  feet,  the  original  provision  would 
appear  to  have  been  a  mere  power  to  charge  portions;  Lord 
Manners^  indeed,  rather  viewed  the  provision  as  imperative. 
There  was  no  attempt  to  execute  the  power.  Lord  Manners  held 
that  the  provision  was  satisfied  by  another  provision.  Considered 
as  a  mere  power  vested  in  the  party  making  the  second  provision, 
it  may  be  thought  that  the  second  provision  did  not  operate  to 
satisfy  or  extinguish  the  power. 


(a)  See  Hix&n  v.  Oliver,  13  Ves.  L08.  l  v,  Dixall  (1280) ;  Macleroth  v.  Bocm, 

(b)  1  Ball  &  B.  265 ;  see  Boberts  I  5  Ves.  159. 
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[3102.]  Powers  in  general  may  be  suspended  or  extinguished,  ah  interests 
as  indeed  might  naturally  be   expected,  since  a  contrary  rule  ©^"ngi^wliable. 
would  tend  to  prevent  the  free  alienation  of  property.     It  is  laid 
down  as  a  maxim  in  Lampefs  case  (a),  that  '^ every  right,  or  title, 
or  interest,  in  prcesenti  or  futuroj  by  the  joining  of  all  who  may 
claim  any  such  right,  title,  or  interest,  may  be  barred  or  ex- 
tinguished;" it  having  been  previously  observed,  "for  here  it 
"  is  not  spoken  of  collateral  powers."     As  elsewhere  (2)  appears, 
indeed,  a  power,  of  whatever  description,  whether  collateral  or 
of  any  other  kind,  is  not  in  strictness  a  right,  title,  or  interest ; 
and  on  this  account  it  was  contended,  in  Alhan^s  case  (3137), 
that  a  common  power  of  revocation  could  not  be  extinguished ; 
this,  however,  was  not  allowed.     The  reasons  why  a  right,  title, 
or  interest,  may  be  extinguished,  apply  in  every  way  to  ordinary 
powers;  speaking  generally,   as  argued  in  AJbani/s  case,   "it 
"  would  be  strange  and  unreasonable  that  a  thing  which  is  created 
"  by  the  act  of  the  parties,  should  not  by  their  act,  with  their 
"  mutual  consent,  be  dissolved  again." 


(a)  10  Rep.  48  . 

VOL.  ir.  p  p  [3102] 
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CHAP.  XXIV.        [3103.]  Here  may  be  considered  the   right  of  the  donee  to 
^^^'  '•        extinguish  certain  kinds  of  powers,  as, — 

1. — Powers  strictly  Collateral  (3105). 

2. — Powers  to  appoint  to  Children,  or  a  class  oj*  specified  objects^ 
the  Donee  having  a  life  or  other  interest  (31 18). 

3. — Powers  to  Jointure  (3130). 

[3104.]  In  regard  to  other  powers  in  general,  it  will  sufficiently 
appear  that  they  can  be  extinguished,  when  (3136)  a  considera- 
tion of  the  means  by  which  powers  can  be  affected  is  entered 
upon. 


Dicta,  &c. 


1. — Powers  strictly  Collateral. 

[3105.]  The  only  exception  we  read  of  in  the  books,  with 
reference  to  the  extinguishment  of  powers,  is  that  of  a  power 
collateral,  or  merely  or  simply  collateral  (26).  No  positive  aud 
clear  decision  has  been  discovered  upon  the  point ;  but  the  dida 
and  positions  during  the  last  two  or  three  centuries,  are  extremely 
numerous ;  so  that  it  may  perhaps  be  thought  in  vain  to  dispute 
the  doctrine,  or  at  least  in  those  cases  which  have  been  univer- 
sally cited  as  clear  examples  of  die  rule  and  cases  depending 
upon  the  same  principle.  It  might  be  urged,  indeed,  that  some 
of  the  dicta  and  positions  merely  go  to  this, — that  by  a  release  of 
all  the  ^^ right"  &c.,  of  the  donee,  the  power  would  not  be 
extinguished,  leaving  it  open  to  contend  that  the  power  might  be 
released,  extinguished,  or  defeazanced  by  apt  words  or  methods; 
however,  other  dicta  and  positions  seem  to  go  to  the  full  extent, — 
that  no  act  of  any  description  can  affect  such  a  power ;  and  such 
is  the  received  doctrine  (b). 


{h)   Siig.  49;    Powell,   16;   Bull.    |  Sand.  Uses,  4tli  ed.  174;  2  Pr.  Ab. 
note   1  (HI.)  to   Co.   Litt.  342'»;   1    1249,258. 

[3105] 
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[3106.]  It  is  sdd  above,   that  no  direct  decision  upon  the     chap.  xxiv. 
point  has  been  discovered;  the   case  in  the    Year  Books  (c),        ^^^-  '* 
frequently  cited  (d)  on  the  subject,  may  not  go  to  this  extent,   Y^r  Books, 
even  as  to  the  dicta ;  and  the  decision  was  on  another  point 
There  a  cestui  que  use^  before  the  Statute  of  Uses,  by  will  de- 
clared that  his  feoffees  should  sell  his  land;  and  the  feoffees 
instead  of  selling,  aliened  to  others,  to  the  intent  the  will  should 
be  perfarmedy  &c. ;  and  though  it  was  decided  that  the  second 
feoffees  could  not  exercise  the  power  of  sale,  and  that  conse- 
quently a  sale  made  by  them  was  bad,  it  was  admitted  that  the 
power  was  not  extinguished,  but  remained  in  the  first  feoffees. 
There  was  here  evidently  no  intention  to  extinguish  the  power ; 
the  conveyance  to  the  second  feoffees  passed  the  legal  estate,  and 
might  be  held  to  leave  the  equitable  power  still  in  the  first  feof- 
fees {e) :  on  the  other  hand,  rt  may  be  urged  that  a  feoffment, 
though  as  here  a  lawful  one,  passes  or  extinguishes  all  powers, 
rights,  &c.,  whatever  the  intention  may  be ;  and  that  consequently 
the  equitable  power,  which  under  the  Statute  of  Richard  might 
operate  on  the  legal  estate  (42),  would  have  been  extinguished 
if  such  a  power — a  powei*  "merely  collateral  to  the  right  of  the 
"  land"  (y*)— was  capable  of  being  extinguished.  It  might  perhaps 
be  contended  (^),  that  the  old  power  was  extinguished,  and  a 
new  power  raised  in  the  first  feoffees,  though  this  might  depend 
on  circumstances. 

[3107.]  At  this  day,  independent  of  any  questions  on  the 
Statute  of  Richard  (A),  it  is  perfectly  clear,  with  reference  to  an 
eauitable  power  in  the  nature  of  a  trust,  that  a  conveyance  of  Transfer  of  a 

,  ,  ,  .       trust  estate. 

the  estate  cannot  affect  it ;  and  on  this  ground  it  does  not  dis- 
tinctly appear  in  UOyley  v.  the  Attorney  General  {1\&)^  or  Cole 
V.  Wade  (i),  why,  though  there  had  been  a  transfer  of  the  trust 


(c)  Sug.  appx.  637,  Keilw.  43'*, 
Bro.  Ab.  "  Testament  et  volunt,"  pi.  7. 

(i2)  See  in  Albany's  case  (3137); 
and  THgge^a  case  (3110);   Co.  Litt. 

{e)  See  Elliton  ?.  Ellison,  6  Ves. 
666. 

P  P  2  [3107] 


! 

(/)  See  Albany's  case,  sup, 

(y)  See  Albany's  case,  sup, 

(h)  1  Sand.  Uses,  4th  ed.  45;  Sug. 
Gil.  Uses,  Gdy  n. 

(i)  (71 9) ;  see  Barrington  v.  Alt, 
Gen,  Hard.  419. 
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property,  the  powers,  if  originally  exerciseable  by  the  actmg 
trustee  or  his  representatives  in  the  one  case,  or  by  the  repre- 
sentatives of  the  surviving  trustee  in  the  other  case,  could  not 
still  have  been  executed. 


Power  of  sale. 


Popham, 


Powers  of  ap< 
pointmeDt. 


[3108.]  One  of  the  cases  put  in  arg^ument  in  Albany's  case,  as 
not  extinguishable  by  feoffment,  is  that  of  **  executors  who  have 
^^ power  to  sell;"  the  reason  assigned,  that  a  vendee  is  in  (1387) 
by  the  devisor  and  not  by  the  donees,  would  apply  to  a  variety 
of  powers,  which  clearly  can  be  extinguished.  On  the  other 
hand,  the  reason  there  assigned  why  a  common  power  of  revo- 
cation may  be  extinguished,  that  any  claiming  under  it  must  be 
in  (1388)  by  the  party  creating  it,  would  not  apply  to  many 
powers  which  as  clearly  can  be  destroyed. 

[3109.]  The  case  more  particularly  put  in  the  argument 
was,  that  if  executors  have  power  to  sell  land  to  <7.  &,  and  they 
enter  and  disseise  the  heir  and  enfeoff  a  stranger,  yet  they  may 
sell  to  <7.  5.,  the  power  being  merely  collateral. 

[31 10.]  And  in  Diggers  case  (J),  after  an  admission  by  the 
Court  that  a  common  power  of  revocation  could  be  released  as 
not  merely  collateral,  but  savouring  of  the  estate  and  interest  of 
the  land, — Popham^  C.  J.,  said,  that  "  if  a  feoffinent  in  fee  be 
^^  made  by  ^  to  divers  uses,  with  proviso  that  if  B  shall  revoke, 
^^  the  uses  shall  cease,  there  B  cannot  release  this  power,  and  a 
^'fine  levied  or  a  feoffment  by  him  shall  not  extinguish  it;  for 
*Hhe  power  of  £  is  merely  collateral,  and  the  land  doth  not 
^^  move  from  him,  nor  shall  the  party  be  in  by  him  nor  under  him." 

[31 1 1*.]  The  doctrine  found  in  Lord  Cok^s  Commentary  on 
Littleton  (k)  is  very  similar.  But  there  are  other  cases  or  dicta 
which  seem  to  go  still  fartlier. 

[31 12.  J  Thus  in  Lord  Pagefs  case  (/),  of  which,  however,  the 


(j)  1  Rep.  173%  Moo.  605  ;  (641)  ; 
(3237). 


(A)  237»,  265»». 

(/)  3  Leon.  252,  cit.  in  Anon, 

[3112] 
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account  is  very  imperfect,  a  feoffment  was  made  to  the  use  of  chap.  xxiv. 
the  feoffee  (according  to  the  report)  for  life,  with  remainder  to  **^^-  '- 
him  whom  the  feoffor  should  name  at  his  death  in  fee ;  the  feoffor 
and  feoffee  levied  a  fine ;  and  afterwards  the  feoffor  named ;  and 
it  was  held  that  the  nominee  should  have  the  land.  Nothing  is 
said  as  to  any  ulterior  use.  If  no  further  use  were  limited,  it 
appears  to  be  clear  (3149)  that,  viewing  the  right  of  nomination 
as  a  power,  it  was  destroyed  by  the  fine,  which  must  have 
operated  as  a  conveyance  of  the  resulting  use:  but  a  further 
use  may  have  been  limited,  and  that  to  a  third  person  ;  and  then 
the  question  arises,  whether  such  a  power — a  power  in  &ct  of 
ownership,  and  reserved  too — cannot  be  extinguished.  If  such  a 
limitation  could  be  considered  as  a  contingent  remainder  (20), 
the  right  of  nomination  was  of  course  destroyed. 

[3113.]  And  in  another  case  (a),  besides  dicta  of  some  of  the 
judges,  that  *^a  release  doth  not  operate  but  upon  an  estate, 
**  interest,  or  right,"  and  that  "  if  I  devise  that  my  executors 
"  shall  sell  my  land,  they  cannot  release  this  power," — we  find  a 
dictum  of  Coke^  C.  J.,  that  ^'  if  a  feoffment  in  fee  be  made  to  the 
^^  use  of  such  a  one  as  J.  S.  shall  name,  he  cannot  release  this 
**  nomination." 

[3114.]  And  in  Edwards  v.  Slater  {b)^  there  are  some  general 
expressions  of  Hale^  C.  B.,  with  reference  to  a  power  simply 
collateral,  for  instance,  where  a  party  that  ^^  has  such  a  power, 
'^  has  not  nor  ever  had  any  estate  in  the  land,  as  where  such 
'*  power  is  reserved  [limited]  to  a  stranger," — that  it  cannot  be 
destroyed  ^^by  such  stranger,  because  it  is  no  more  than  a  bare 
'^  nomination." 

[3115.]  Upon  a  view  of  these  authorities,  it  is  perhaps  not   Result. 
very  easy  to  say  precisely  to  what  extent  the  doctrine  goes. 
Some  of  the  dicta  at  least  would  embrace  a  general  power  of 
appointment,  at  any  rate  one  vested  in  a  stranger,  when  unac- 
companied by  a  life  or  other  interest;  and  yet  it  would  seem 

(a)  3  Bulst.  30,  in  Quick  v.  Ludburrow.  (6)  Hard.  410. 

[3115] 
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extraordinary  (38)  to  hold,  from  the  technical  reasoning  as  to 
such  a  power  being  a  bare  right  of  nomination,  and  as  to  the 
nominee  being  in  imder  the  original  instrument,  &c.,  that  the 
power  cannot  be  extinguished  in  some  way  or  other.  It  h 
apprehended  (c)  tliat  the  Courts  will  never,  in  the  absence  of 
some  clear,  unequivocal,,  and  imperative  authority  to  that  effect, 
determine  that  such  a  power  cannot  be  extinguished;  and  that 
in  order  to  come  to  a  conclusion  in  favour  of  its  being  extin- 
guishable,  we  need  not  embarrass  ourselves  {d)  with  the  question 
as  to  the  particular  class  to  which  this  power  belongs.  Lord 
Coke's  reasoning  (e)  may  be  thought  to  warrant  some  limitation 
of  the  doctrine ;  he  observes  that  '*  there  is  a  diversity  between 
such  powers  or  authorities  as  are  only  to  the  use  of  a  stranger^ 
and  nothing  for  the  benefit  of  him  that  made  the  release,  as  in 
"the  case  before"  of  a  devise  that  feoffees  should  sell — "and  a 
"  power  or  authority  which  respecteth  the  benefit  of  the  Teleam, 
"  as  in  the  usual  powers  of  revocation,"  8ic. 


<c 


(( 


[311 6.]  Powers  given  to  executors,  and  other  powers  of  that  de- 
scription in  the  nature  of  trusts,  may  in  general  stand  on  a  different 
footing.  The  donees  of  such  powers  have  been  (2681)  resembled 
to  common  attornies  under  letters  of  attorney.  So  they  may  be 
likened  to  commissioners  of  bankrupt,  commissioners  of  the  Land 
Tax  Acts,  &c.,  &c. ;  persons  invested  with  powers  in  the  nature 
of  trusts — of  a  public  nature  indeed — and  who  can  clearly,  as 
it  seems,  have  no  right  to  extinguish  or  affect  the  authorities 
reposed  in  them.  In  such  cases  the  Courts  may  well  hold  diat 
the  donees  would  commonly  be  violating  their  duty,  in  attempting 
to  prevent  the  execution  of  their  powers  (3121).  Perhaps  it  may 
be  doubted  whether  the  doctrine  would  be  carried  further ;  if  so^ 
PophanCs  position  (3110)  in  Diggers  case,  may  be  considered  of 
a  questionable  nature  (3120). 


Scintilla, 


[3117.]  Admitting  the  doctrine  as  to  the  existence  of  a  scwr 
tilla  juris  or  possibility  of  seisin,  collateral  powers  arising  under 


(c)  See  in  Wynne  v.  Griffilh  (1700). 
(<0  Sug.  46,  47 ;  (26). 


(e)  Co.  Litt  265^ 


[3117] 
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the  Statute  of  Uses  may  be  regarded  differently.     The  point    chap.  xxiv. 
seems  to  have  been  scarcely  adverted  to  in  any  of  the  cases  {f),        sec.  i. 
The  observations  on  the  extinguishment  or  bar  of  powers,  must 
be  viewed  as  subject  to  this  point 


2. — Powers  to  appoint  to  Children^  or  a  class  of  specified  objects^ 
the  Donee  having  a  life  or  other  interest. 

[3118.]  Doubts  have  frequently  been  entertained  how  far  a 
power  to  appoint  to  children,  or  a  class  of  specified  objects,  can  be 
destroyed  by  the  donee  (g)^  whatever  may  be  the  case  as  to  the 
objects  themselves  (A) ;  and  this,  notwithstanding  the  donee  has 
a  life  or  other  interest,  so  that  the  power,  though  in  some  cases 
wholly  collateral  to  the  interest,  as  being  to  take  effect  after  its 
determination,  is  not,  in  the  strictest  sense,  collateral  (29). 

[3119.]  The  subject  is  entered  into  by  Sir  E.Sugden  (t),  and 
is  also  noticed  by  Mr.  Preston  {j )  ;  the  former  being  in  favour 
of  the  destruction  of  the  power ;  the  latter  taking  rather  a  dif- 
ferent view,  and  suggesting  possible  distinctions  between  a 
release,  and  an  extinguishment  by  means  of  a  fine.  The  point, 
however,  may,  it  seems,  be  considered  pretty  well  settled,  both 
by  ancient  and  by  modern  deqisions.  Perhaps  it  is  not  very  easy 
to  discover  upon  principle  why  a  difference  should  arise  in  these 
cases,  according  as  the  donee  has  or  has  not  an  interest  in  the  As  to  donee 

/.  -I       .  11  having  a  life 

property ;  at  any  rate,  so  far  as  the  mterest  and  the  power  are  interest 
not  appendant  or  concurrent;  and  yet  from  &e  expressions  in 
the  books,  it  might  be  inferred  that  there  may  be  a  difference. 

[3120.]  For  instance,  where,  as  in  Tucker  v.  Sanger  (A),  the 
donee  takes  no  life  interest,  or  at  least  no  beneficial  life  interest, 
the  estate  being  limited  to  a  class  of  objects — in  the  particular 


(/)  See  1  Sand.  Uses,  175,4tli  ed.; 
Sug.  45 ;  and  Lard  Jersey  v.  Deane 
(3195). 

{g)  See  Biitl.  note  1  (IV.)  to  Co. 
Litt.  342*'. 


(A)  See  2  Pr.  Ab.  249, 258, 261. 
(t)  73. 

(j)  2  Ab.  261,  3  Ab.  399,  (3132). 
(*)  M*Clel.  424;  (3116). 

[3120] 
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SEC.  1.        appoint  to  any  one  or  more  of  them,— it  would  be  commonly 

said,  it  seems  (Z),  that  this  power  could  not  be  destroyed  without 

the  concurrence  of  all  the  objects;    whereas,  if  the  donee  had 

taken  a  prior  life  interest,  at  least  for  his  own  use,  it  appears  to  be 

generally  admitted  that  the  power  could  be  destroyed  by  the  mere 

Tenant  for  life    act  of  the  douee.     In  regard  to  the  capacity  of  a  donee  to  destroy 

'    ^  '         a  power,  it  might  be  difficult  to  establish  a  difference  according  to 

the  relationship  of  the  objects  to  the  donee ;  though  some  donees 

may  certainly,  at  least  in  a  popular  sense,  be  looked  upon  more 

particularly  in    the    light  of  trustees,   as  for  example    perfect 

strangers. 

Tenant  for  life        [dl2L]  A  different  case  may  be  put,  namely,  that  of  an  estate 
sale.  '  °    devised  to  a  party  for  life,  with  a  power  or  direction  limited  to 

the  tenant  for  life,  to  sell  the  reversion  for  the  payment  of  the 
testator's  debts.  We  have  seen  (3108)  that  a  common  power 
or  direction  to  sell  for  the  payment  of  debts,  cannot  be  de- 
stroyed; and  it  is  apprehended,  that  the  doctrine  would  hold  in 
the  case  above  put,  though  the  donee  has  a  precedent  life  inte- 
rest ;  or  at  least  that  there  is  strong  reason  to  think  so.  K  this 
view  be  correct,  perhaps  we  should  be  cautious  in  considering 
that  the  question  as  to  the  right  of  a  donee  of  a  power  of  ap- 
pointment in  favour  of  specified  objects,  to  extinguish  the  power, 
depends  upon  the  circumstance  whether  he  has  an  interest  or 
not  It  may  be  thought,  that  the  only  satisfactory  gpround  on 
Principle  as  to  which  the  doctrine  as  to  the  non-extinguishment  of  certain 
ment*  "^^'"**  '  powers  rests,  is,  that  it  is  or  may  be  the  duty  of  the  donee  to 

execute  them  (241)  (3116),  and  consequently,  a  breach  of  his 
duty  to  extinguish  them;  and  this  ground  might  not  apply  to 
at  least  many  cases,  of  powers  to  appoint  in  favour  of  particular 
objects.  Indeed,  where  it  is  the  donee's  positive  duty  to  execute 
the  power,  though  the  donee  should  fail  to  make  an  iqppointment, 
the  objects  will,  as  elsewhere  (195)  appears,  take  the  interest 
intended  for  tliem.    It  must  be  admitted,  however,  that  the  above 


(0  Sug.  74. 

[3121] 
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gfround  does  not  appear  very  distinctly  in  the  early  cases,  which    chap.  xxiv. 
seem  to  proceed  more  upon  the  technical  reasoning  already  (3108)         ^^<^-  '- 
adverted  to. 

[3122.]  To  return  to  the  principal  point: — In  Edwards  v.  The  authorities. 
5/(a/er  (3184),  where  there  was  a  settlement  to  the  use  of  the 
settlor  for  life,  with  divers  remainders  in  tail,  and  with  reversion 
to  himself,  and  a  proviso  that  if  the  settlor  should  make  a  jointure 
to  his  wife,  and  make  a  lease  for  thirty-one  years,  to  commence 
after  his  deaths  for  the  raising  3000/.  for  his  daughter^  portions^ 
then  the  conusees  should  stand  seised,  &c., — it  was  held  by  two 
judges  against  one,  that  the  donee  was  competent  to  destroy  the 
power  to  create  the  portion  term ;  and  that  whether  the  reversion 
should  come  into  possession  or  not. 

[3123.]  The  point  was  noticed  in  Tomlinson  v.  Dightan  (w), 
which  occurred  on  a  power  limited  to  a  tenant  for  life,  to  appoint 
the  reversion  of  an  estate  to  children,  &c.;  but  it  was  unne- 
cessary to  decide  the  question,  since  the  power  was  held  to 
have  been  duly  executed.  Sir  £.  Sugden,  however,  perhaps  goes 
too  far  (n)  in  considering  it  to  have  been  clearly  admitted  that 
the  power  could  have  been  extinguished  (o). 

[3124.]  Samkv.  Blacket  (/?),  as  explained  in  the  Earl  of  Tan- 
kerviUe  v.  Coke  (j),  arose  on  a  power  vested  in  a  tenant  for  ninety- 
nine  years,  if  he  should  so  long  live,  to  charge  portions  in  favour 
of  his  children ;  and  it  was  held  that  the  power  could  be  extin- 
guished. 

[3125.]  The  same  doctrine  may,  perhaps  too,  be  collected  from 
the  Earl  of  Tankerville  v.  Coke  itself;  there  indeed  the  donee  had 
executed  his  power  of  charging,  which,  in  words  (368),  was  an 


(m)  1  P.  W.  149,  and  other  books,    I  Godolphin,  2  Ves.  sen.  61. 
(799);  Com.  Dig.  "  Poiar,"  A.  1.  (p)  1  P.  W.  777. 


(n)  77. 

(o)  See  Duke  of  Marlbro^  v.  Lord 


{q)  Mose.  167;  see  Tempest  v.  Sa- 
binef  Sug.  appx.  679. 

[3125] 
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unlimited  one;  and  it  was  held  that  there  could  be  no  further 
execution ;  it  may  be  urged,  therefore,  that  the  case  stands  on  a 
different  principle  (449). 

[3126.^  In  Doe  d.  Wright  v.  Jesson  (r),  Lord  Redesdale  ex- 
pressed a  doubt  how  far  a  power  in  favour  of  children,  or  par- 
ticular objects,  could  be  destroyed ;  however,  the  case  as  appearing 
before  the  Court  did  not  involve  the  point 


Donee  extin- 
guishing for 
money. 


[3127.]  The  question  was  a  good  deal  discussed  in  Smitii  v. 
Death  («),  and  in  the  prior  case  of  West  v.  Bemey  (t). — In  Smith 
V.  Death  an  estate  was  devised  to  one  for  life,  with  remainder  to 
the  use  of  such  child  and  children  of  him,  and  him  surviving^ 
&c.,  as  he  should  by  deed  or  will  appoint,  and  in  default  of  an 
appointment,  to  the  use  of  the  first  son  in  tail,  with  divers  remain- 
ders over;  and  it  was  held  that  the  donee  was  competent  to 
destroy  the  power.  It  is  not  stated  that  the  tenant  for  life  had 
any  ulterior  interest  under  the  limitations.  No  estate  for  pre- 
serving contingent  remainders  appears ;  if  there  were  none,  it 
seems  that  the  power  might  have  been  executed,  and  the  limi- 
tations arising  under  it  destroyed  as  contingent  remainders.  The 
case,  however,  seems  to  have  been  determined  upon  a  general 
principle. 

[3128,]  Perhaps,  as  observed  by  Sir  E.  Sugden  («),  "  the  poittt, 
"  therefore,  may  now  be  considered  at  rest,"  at  least  in  general 
cases ;  and  that  whether  the  power  be  reserved  or  limited. 

[3129.]  It  may  deserve  consideration  how  far  a  donee  of  such 
a  power  may  make  a  benefit  (2672)  by  an  extinguishment  of 
it  (v) ;  in  Osbrey  v.  Bvry,  it  seems  that  there  were  no  objects  to 


(r)  (1021);  see  5  Mad.  373,  in 
Smith  y.  Death, 

(s)  6  Mad.  371. 

{t)  Cit.  in  Smith  v.  Death,  sup,; 
and  see  Sup.  80 ;  Osbrey  v.  Bury,  1 
Ball  &  B.  53;   Davis  v.  Uphill,   1 


Swan,  129;  (3088). 

(u)  81. 

(tj)  See  2  Ves.  sen.  71,  in  Duke  of 
Marlhro^  v.  Lord  Godolphin ;  Othrnf 
V.  Bury.  sup. ;  Davis  v.  Upkili,  syp, 
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dispute  the  point;  the  question  may  depend  upon  a  variety  of    chap.  xxiy. 
circumstances.  ^^^'  *• 


3. — Powers  to  Jointure. 

[3130.]  Powers  to  jointure  are  rarely  given  to  persons  not 
taking  a  life  or  some  other  interest;  and  in  their  nature  they  are 
collateral  to  the  life  interest  of  a  tenant  for  life,  since  they  can- 
not take  effect  until  his  death. 

[3131.]  In  KiTigy,  Melling  {w)^  though  it  was  unnecessary  to  Total extin- 
decide  the  point,  it  was  clearly  considered  that  a  jointuring  power 
conld  be  wholly  extinguished ;  it  was  indeed  ai^ed,  that  as  being 
a  collateral  powet,  and  not  coupled  with  an  interest,  a  contrary 
doctrine  should  be  held. 

[3132.]  Mr.  Preston  (x)  raises  no  doubt  on  a  jointuring  power 
which  may,  as  compared  with  a  power  to  appoint  to  children  or 
other  objects,  present  some  points  of  distinction. 

[3133.]  In  Scrope  v.  Ojffley  (y),  it  was  held  that  a  power  of  Partial  extin- 
jointuring  was  extinguished  or  defeazanced  so  as  to  prevent  its 
being  executed  in  favour  of  a  second  wife. 


[3134.]  That  a  power  to  jointure  may  be  released  or  defea- 
zanced, at  least  after  a  partial  execution,  appears  too  from  the  cases 
of  Hervey  v.  Hervey  (^r),  and  Zouch  d.  Woolston  v.  Woolston  (a), 
where  the  point  was  taken  for  granted;  the  only  matter  discussed 
was,  whether  there  had  been  a  release  or  defeazance. 

[3135.1  We  may  here  notice  an  old  case  (ft),  where  a  provision  ^^^  case  at 

*•  -*  "^  \   /7  JT  common  law. 


{w)  (1626);  and  see  Bead  and 
Nashe^s  case,  1  Leon.  147;  Taylor  v, 
Horde^  1  Burr.  60. 

(x)  2  Ab.  262,(3119). 

(y)  1  B.  P.  C.  276,  8vo  ed. ;  S.  C. 
cit.  in  Hervey  v.  Heroey,  1  Atk.  567 ; 
Barn.  C.  C.  112;  and  see  S.  C.  cit. 


in  Zouch  V.  Woolston^  2  Burr.  1 145. 

(2)  1  Atk.  561,  Bam.  C.  C.  103, 
109,  9  Mud.  253 ;  S.  C.  cit.  in  Zouch 
V.  Wooltton,  inf, 

(a)  2  Burr.  1136,  I  W.  Blac.  281. 

(6)  Powle  V.  Veere,  Moo.  554. 

[3135] 
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at  common  law  for  a  future  wife,  depending  upon  the  appoint- 
ment of  the  husband,  appears  to  have  been  considered  as  destroyed 
on  the  groimd  of  its  being  a  contingent  remainder : — a  feoffment 
was  made,  it  seems,  to  a  man  for  life, — ^with  a  proviso  that  if  he 
should  marry  any  woman  who  should  survive  him,  then  the  land 
should  remain  to  her  for  her  life, — with  a  further  provision,  how- 
ever, that  if  he  should  not  declare  by  writing  sealed,  or  his  last 
will,  that  she  should  have  it,  then  it  should  not  remain  to  her;  the 
feoffee  before  his  marriage  made  a  feoffment,  it  seems,  in  fee;  he 
then  married,  and  declared  by,  it  seems,  writing  sealed,  that  the 
wife  should  have  the  remainder;  they  then  both  joined  in  a 
fine  come  ceoy  &c.  with  warranty,  to  the  feoffee  of  the  husband; 
and  it  was  held  that  '^  the  remainder,  if  ever  it  was  good,  was 
^'destroyed  by -the  feoffment,  because  the  freehold  was  sup- 
^^  planted  before  the  existence  of  the  remainder"  (20).  In  addi* 
tion  the  fine  was  relied  on  as  a  bar. 


CHAP.  XXIV. 
SEC.  II. 


Implication. 


SECTION   11. 

OP   THE   MEANS  BY   WHICH   POWERS   MAY   BE    EXTINGUISHED, 

SUSPENDED,    OR   MERGED. 


[3136.]  Powers  may  be  extinguished  or  suspended  either  ex- 
pressly or  by  implication ;  and  as  to  the  latter  sometimes,  according 
to  the  authorities,  contrary  to  the  actual  intention.  The  cases,  as 
mig^t  be  expected,  have  generally  arisen  with  reference  to  im- 
plied acts.     We  may  consider  the  subject  under  several  divi- 


sions : — 


l.—Rekase  (3137). 


2. — Defeazance ;    and   herein    Covenants    not  to    exerdie 

Powers  (3141). 

[3136] 
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3. — Effect  of  an  Alienation  of  or  out  of  an  Estate  or    chap.  xxiv. 
Interest  overreachable  by  a  power  : — 


SEC.  II. 


(a).  Alienation  of  the  Absolute  Interest^  where  it  is 
coupled  with  General  Powers;  and  herein 
Penne  v.  Peacock  (3149). 

(b).  Alienation  of  a  Life  Interest  (8157)  ;  and  herein 
Ren  V.  Bulkeley  (3159),  and  Long  v.  Ran- 
kin (3162). 

(c).  Partial  Alienation  of  or  Charge  on  a  Life  Inte- 
rest (3173);  and  herein  as  to  the  Crown  (8175) 
a»id  Roper  v.  Halififtx  (3178). 

(d.)  Effect  of  a  Rightful  Conveyance  professing  to  pass 
more  than  the  interest  of  the  donee  {^\%2), 

(e).  Effect  of  a  Wrongful  Conveyance ;  and  as  to  a 
conveyance  prima  facie  wrongful  being  con- 
trouled  (3188) ;  and  herein  (3195)  the  Earl 
of  Jersey  v.  Deane. 

4. — Informal  Acts  or  General  Arrangements  (320*2). 

6. — As  to  the  Partial  Extinguishment  of  powers  (3208): — 

(a).  General  subfect  (3211). 

(b).  Whether  the  Suspension  of  a  power  operates  so  as 
to  Prevent  its  being  Executed  at  all  until  the  a^t 
of  suspension  ceases,  or  simply  to  Postpone  its 
effect  (3216). 

e.—The  Merger  of  powers  (3230). 


1. — Release. 

[3137.]  It  appears  to  have  been  agreed  by  the  Court  in  Albany's 

[3137] 
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Power  of  revo- 
calion* 


Release  of 
"  right/*  &c. 


case  (e),  that  a  common  power  of  revocation  over  lands,  if  a  pre- 
sent power  or  exerciseable  immediately  (SMI),  might  be  extin- 
guished by  release  to  any  having  an  estate  of  freehold  in  the  land 
in  possession,  reversion,  or  remainder.  That  a  common  power 
of  revocation  can  be  released,  appears,  too^  in  Digg^s  case  (3110), 
and  in  Lord  CoMs  commentary  on  Littleton  (d), 

[3138.]  The  same  doctrine  would  apply  to  various  other 
powers  (e) ;  but  we  shall  find  that  powers,  or  at  least  some 
powers,  may  be  extinguished  by  less  formal  methods;  in  some 
cases,  however,  it  may  be  questionable  what  act  is  strictly  neces- 
sary for  the  purpose.  Since  a  power  is  not  (2)  an  ^^  interest, 
"right,  or  title,"  it  would  of  course  be  inaccurate  to  release  a 
power  under  those  words,  whatever  construction  a  Court  might 
put  upon  the  instrument. 

[3139.]  In  some  cases  (3147)  the  words  commonly  found  in 
covenants  for  title  will  operate  as  a  release ;  in  other  cases  a  fine 
may  so  operate  (3201). 

[3140.]  In  Holmes  v.  Coghill  (1791),  where  a  general  power 
vested  in  a  tenant  for  life  to  charge  an  estate  with  a  sum  of 
money,  was  extinguished,  there  appears  to  have  been  in  the  con- 
veyance, in  which  the  tenant  for  life  and  remainder  man  concurred, 
an  express  discharge  of  the  power. 


Future  power 
of  revocation. 


2. —  Defeazance ;  and  herein  Covenants  not  to  exercise  Potoen. 

[3141.]  We  have  seen  that  it  was  held  in  AOnmifs  case  (3137), 
that  a  present  power  of  revocation  might  be  released.  It  was 
also  held,  that  whatever  might  be  the  case  with  respect  to  a  re- 
lease of  a  power  of  revocation,  to  be  exercised  in  a  future  event, 


(c)  1  Rep.  HQb,  4  Leon.  133,  219 ; 
S.  C.  cit.  in  Diggez  case  (3110) ;  see 
Lamped 8  case,  10  Rep.  48^ 


(d)  265'». 

le)  See  Edwards  v.  Slater  (3172). 

[3141] 
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such  a  power  might  be  defeazanced  by  a  grant  or  covenant  that    chap.  xxiv. 
it  sliould  be  void,  &c.  ^^^'  "' 

[3142.]  We  also  find  in  a  subsequent  case  {f)y  that  a  power 
of  revocation^  perhaps  a  future  one,  was  restrained  or  defeazanced, 
though  indeed  only  to  a  certain  extent, — namely,  by  the  consent 
of  a  third  party  being  rendered  necessary  to  its  exercise. 

1 

[3143.]  Covenants  not  to  exercise  powers  in  particular  events,  Covenants. 
or  without  the  consent  of  others  are  not  unfrequent ;  and  proba- 
bly such  a  covenant  may  operate,  at  least  in  some  cases,  as  a  legal  Law. 
defeazance  or  restraint  of  the  power  {ff). 

[3144.]  In  Lord  PeterborougKs  case  (A),  a  tenant  for  life  with 
a  leasing  power  covenanted  not  to  make  leases ;  and  in  equity 
leases  made  by  him  were  set  aside.  We  have  a  very  imperfect 
account  of  the  case, — ^the  nature  of  the  leases  not  appearing,  or 
the  occasion  of  the  covenant  being  entered  into,  or  with  whom 
it  was  entered  into,  or  to  what  extent  the  covenant  went ;  it  is 
spoken  of  as  having  operated  as  an  extinguishmervU 

[3145.]  We  may  also  refer  to  some  other  autliorities  of,  how- 
ever, a  different  character,  and  varying  from  each  other  (t). 

[3146.]  Sometimes  (J),  though  inaccurately,  in  a  deed  creating  Covenant  in 

.1       J  A         X  X  •       "^  •  ^  •  ^     instrument  of 

a  power,  the  donee  covenants  not  to  exercise  it  in  a  certain  event,  creation. 
or  except  for  particular  purposes :  what  the  precise  effect  of  such 
a  covenant  is  may  not  perhaps  be  clear  (A). 

[3147.]  In  Scrope  v.  Offley  (3133),  where  the  covenants  for  quiet  Covenants  for 
enjoyment  contained  the  usual  words  ^^freed  from  all  acts,"  &c., 
done,   &c,  or   ^^to  be  made,"  &c., — a  future  jointuring  power 

(/)  Leigh  ▼.  Winter  (3215).  (579 ;  Earl  of  Uxhridge  v.  Baylyy  1 


(^)  See  BuU.  note  1  (VII.  &  VIII.) 
to  Co.  Litt.  342^ 

(A)  Cit.  in  CoUina  v.  Plummer,  1 
P.  W.  105, 107,  2  Vera.  035. 

(t)  Tempett  v.  SaMne^  Sug.  appx. 


Ves,  ju.  499 ;  Davis  v.  Uphill,  I  Sw. 
129 ;  (3181). 

(J)  Wigtell  V.  Smith,  1  S.  &  S.  321 . 

{k)   See   in   Collins  v.  Plummn, 
sup, 

[3147] 
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CHAP.  XXIV.  was  held  to  be  defeazanced  ;  in  equity,  at  least,  if  not  at  law  (/). 
SEC.  II.  Had  the  conveyance  contained  no  covenants  for  title,  it  may  not 
perhaps  follow  that  the  power  would  not  have  been  affected.  Ad- 
mitting that  in  any  particular  case  a  power  is  not  affected  at  law 
but  in  equity  only, — ^the  principles  upon  which  a  Court  of  equity 
interferes  to  restrain  an  execution  of  the  power,  or  to  prevent  the 
appointee  having  the  benefit  of  its  execution,  appear  to  be  the 
ordinary  ones,  and  to  have  nothing  in  them  particularly  relatiDg 
to  powers.  Perhaps  it  is  not  clear  that  in  Scrope  v.  Offky  the 
appointee  had  notice  of  the  covenant  (m)  :  she  was,  however,  a 
volunteer ;  and  the  person  claiming  the  benefit  of  the  covenant 
a  purchaser.  There  may  be  ground  to  contend,  at  least,  that  the 
power  was  affected  at  law. 

Power  limited         [3148.]  Powers,  whether  general  (n)  or  particular  (413),  are 

frequently  limited  to  the  survivor  of  two  or  more  persons.  With 
reference  to  the  extinguishment  of  such  powers  before  the  sur- 
vivorship has  taken  place,  there  may  be  some  peculiarity,  indepen- 
dent of  the  question  of  one  of  the  parties  being  frequently  a 
feme  covert 


3. — Effect  of  an  Alienation  of  or  out  of  an  Estate  or  Interest 

overreachable  by  a  power, 

(a.)  Alienation  of  the  Absolute  Interest  where  it  is  cot^led 
with  General  Powers  $  and  herein  Penne  v.  Peacock. 

Power  to  ap.  [3149.]  In  Penne  v.  Peacock  (o),  a  woman's  real  estate  was 

P***     y  ^»  •      vested  in  trustees,  in  trust  for  her  separate  use  for  life,  then 

as  she  should  appoint  by  will^  and  in  default  of  an  appointment 
for  her  heirs ;  and  it  was  held  that  a  fine  by  her  and  her  husband 
destroyed  the  power ;  or  at  least — the  assurance  being  by  way 


(0  See  Sug.  61,  n. ;  (3186) ;  (3203). 
(m)  See  Sug.  412 ;  Powell,  230. 
(n)  See  Adney  v.  Fields  Amb.  654 ; 
Macarmick  y.  Bullet  (415). 


(o)  Ca.  T.  Tal.  41;  see  Bud.  note 
1  to  Co.  Litt,  342*';  (1709)  (1869) 
(3112). 

[3149] 
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of  mortgage — ^that  the  power  was  destroyed  so  far  as  respected     chap.  xxiv. 

the  mortgage.     Lord  Talbot  observed,  that  "  a  lease  and  release,        ^^^'  "• 

*'  or  any  other  conveyance,  will  carry  with  them  all  powers  that 

"are  joined  to  the  estate"  (/?).     Here  die  inheritance  was  vested 

in  the  donee ;  and  there  could,  as  it  seems,  be  no  doubt  upon  the 

point    The  cases  have  more  commonly  arisen  upon  alienations 

of  or  under  the  partial  interests  of  tenants  for  life ;  and  we  shall 

hereafter  find  that  such  alienations  commonly  affect  a  concurrent 

or  appendant  power,  either  wholly  or  pro  tanto,  according  to  cir- 

comstances. 

[3150].  In  what  way  precisely  these  alienations  operate  upon  Mode  of  ope. 
the  power  may  not  be  clear;  as  whether  the  power  is  to  be 
deemed  as  released  (9),  defeazanced  (r),  or  in  any  other  particular 
way  affected :  this  may  depend  on  circumstances.  However  the 
result,  namely,  the  extinguishment  of  the  power  wholly  or  pro 
tanto,  which  is  the  main  point,  is  settled  {s). 

[3151.]  If  in  Penne  v.  Peacock  the  inheritance  had  not  been 
vested  in  the  donee,  it  seems  that  the  power  would  have  been  extin- 
guishable ;  though  what  acts  would  extinguish  such  a  power  may 
depend  on  circumstances  {t).  Legal  and  equitable  powers  may  Equitable 
perhaps  present  some  distinctions,  particularly  with  reference  to  Powers. 
the  effect  of  wrongful  assurances  operating  contrary  to  the  inten- 
tion. That  the  power  would  have  been  extinguishable  appears  to 
be  clear  (u);  and  it  would  seem  so  (38)  even  though  there  had 
been  no  life  estate,  and  especially  in   die  case  of  a  power  Power  without 

,  an  interest. 

reserved. 

[3152.]  Barton  v.  Briscoe  (v)  seems  to  be  an  authority  as  to  such 
a  power  being  extinguishable  when  accompanied  by  a  life  inte- 
rest : — there  personal  estate  was  settled  upon  a  woman  for  her  life, 


(ji)  See  Coolie  v.  Bromehilli  Noy.  ^, 
iq)  See  3  Pr.  Ab.  79. 
(r)  See  Long  v.  Rankin  (3162). 
it)  See  Butl.  note  1  to  Co.  Litt. 
342»». 

VOL.  II.  e  2  [3152] 


(/)  See  Parkes  v.  White,  II  Ves. 
209 ;  (784), 

(a)  See  Fearae's  P.W.  401. 
(y)  Jacob,  603. 
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then  as  she  should  appoint  by  will,  and  in  de&ult  of  an  appoint- 
ment, in  favour  of  her  daughter ;  and  on  a  bill  filed  by  both  of 
them,  the  fund  was  directed  to  be  transferred.  The  donee  was 
at  this  time  a  widow ;  had  she  been  R/eme  covert,  since  the  fond 
was  money,  the  power  could  not,  it  seems,  have  been  extin- 
guished (415)  (826). 


[3153.]  This  case  may  be  considered  as  opposed  to  the  dicitm 
imputed  to  Mr.  Justice  BuUer  in  Hutcheson  v.  Hafnmand  (to),  as  to 
the  non-extinguishment  of  a  general  power  of  appointment  by 
will,  over  a  contingent  reversionary  interest,  subject  to  a  prior 
life  interest  in  the  donee ;  there  indeed  the  power  may  have  been 
a  future  one.  The  authority  of  the  aUeged  dictum  has  been 
questioned  by  Sir  E.  Sugden  (x) ;  and  it  would  seem  that  there  is 
no  foundation  for  it, — the  more  particularly  with  reference  to  an 
equitable  money  fund.  It  would  be  extraordinary  indeed,  that  if 
limited  powers  can,  in  the  like  circumstances  (3118),  be  extin- 
guished, general  powers  of  ownership  could  not. 

[3154.]  To  revert  to  the  main  point,  which,  as  observed  by 
Sir  E*  Sugden  (y),  ^^  is  very  important"  on  account  of  its  similarity 
^^  to  the  usual  limitation  to  bar  dower :" — in  a  very  early  case, 
BraruPs  case  {z\  where  an  estate  was  settled  to  the  use  of  Uie 
settlor  for  life,  and  then  to  his  appointment  by  will,  leaving  the 
use  in  fee  to  result, — it  was  held,  at  least  according  to  the  citation 
in  Chancery  Casesy  that  a  conveyance  of  the  interest  would  extin- 
guish the  power;  though,  indeed,  according  to  the  report  in  2>y, 
the  question  was,  whether  a  subsequent  conveyance  by  the  settlor 
would  defeat  his  heir.  The  ground  of  the  latter  doubt  is  not  very 
obvious,  having  regard  to  the  effect  of  such  limitations. 

[3155.]  The  general  point  under  consideration  was  noticed  in 
Maundrell  v.  Maundrell  (a) ;  Lord  Eldon  expressed  an  opinion, 


(w)  3  B.  C.  C.  128. 

\x)  60;  (3198). 

(y)  59. 

{z)  Ley.  39;  S.  C.  cit.  3  Ch.  Ca. 


I   100,  in  Bath  v.  Mountagve, 

(a)  10  Yes.  259;  see  Dot  d.  Her- 
man v.  Morgany  7  T.  R.  103. 

[3155] 
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that  in  such  a  case  a  conveyance  destroys  the  power,  adding,  how-    chap.  xxiv. 
ever,  that  if  any  reasonable  doubt  existed,  he  would  send  the       ^^^' ''» 
question  to  law.     No  doubt,  it  is  apprehended,  can  exist  upon 
the  subject ;  not  to  advert  to  principle,  the  numerous  decisions 
upon  the  effect  of  alienations  of  or  out  of  partial  estates,  appear 
to  be  decisive. 

[3156.]  Where  a  general  power  over  property  and  the  abso-  As  to  preserv- 
lute  interest  in  it  are  vested  in  the  same  person,  it  rarely  happens  '°^    ^  ^^^  ' 
on  an  alienation  of  the  interest,  that  there  can  be  any  wish  to 
preserve  the  power ;  else  upon  the  prindple  applicable  to  other 
powers,  there  seems  reason  to  think  that  it  may  be  preserved,  at 
least  by  an  express  provision.   . 


(h,)  Alienation  of  a  Life  Interest ;  and  herein  Ren  r.  Bulkeley 

(3159),  ancf  Long  v.  Rankin  (8162). 

[3157*]  The  effect  on  an  appendant  power  of  an  alienation  of  General  doc. 
a  life  interest  (1873),  is  clearly,  in  ordinary  cases,  to  prevent  the 
power  being  exercised  to  the  prejudice  of  the  grantee.  Accord- 
ing to  the  decisions,  however,  a  right  to  execute  the  power  may 
be  reserved  by  an  express  provision,  or  it  seems  by  implication  ; 
at  any  rate,  when  the  grantor  retains  some  beneficial  interest  in 
t2ie  property ;  and  it  may  be  thought  that  in  many  cases,  at  least, 
this  point  is  not  materiaL 

[3158.]  This  doctrine  appears  to  be  founded  upon  principle : 
the  power  properly  overreaches  (1405)  the  life  interest;  it  may 
be  right  that  an  alienation  of  the  interest  should  prevent  this,  or 
in  other  words,  that  a  party  should  be  precluded  from  defeating 
his  own  grant  (V) ;  but  if  expressly,  or  by  implication  he  reserve 
authority  to  do  this,  no  one  is  prejudiced;  the  power  takes  effect 
according  to  its  original  operation ;  the  interest  is  conveyed  not 
absolutely,  but  subject  to  this  qualification. 


(h)  See-4fwn.  Moo.  612;  Snape  v.  Turtcm  (3220). 
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[3159.]  In  Ren  cL  Hall  v.  Btdkeley  (c),  a  tenant  for  life  having 
a  power  when  in  possession  to  make  leases  for  twenty-one  years 
inpossession  at  the  best  rent, — conveyed  his  life  estate  to  a  trustee 
for  securing  an  annuity,  and  subject  thereto  for  himself;  and  it 
was  held  on  a  question  between  a  Jessee  and  a  purchaser  from  the 
remainder  man,  that  a  subsequent  lease  granted  under  the  power, 
without,  so  far  as  appears,  the  consent  of  the  trustee  or  the 
annuitant,  was  good.  It  was  considered  that  the  annuitant  could 
not  be  prejudiced;  and  that  it  must  have  been  the  intention  of 
all  parties  that  the  leasing  power  should  remain :  it  was,  however, 
distinctly  admitted,  that  an  absolute  alienation  of  the  life  estate 
would  have  determined  the  power,  or  at  least  prevented  its 
exercise  to  the  grantee's  prejudice. 


Sir  E.  Svgden 
on  Ren  v. 
BulkeUy,  &c. 


[3160.]  Sir  E.  Sugden  (d)  has  questioned  the  propriety  of 
this  decision,  or  rather  denied  its  authority  altogether ;  indeed  he 
appears  broadly  to  advance  the  doctrine,  that  a  conveyance,  though 
in  trust,  not  merely  suspends  the  power  or  prevents  its  exercise  to 
the  prejudice  of  the  grantee,  but  absolutely  extingruishes  it  With- 
out reference  to  the  recent  case  of  Long  v.  Rankin  (3162),  which 
of  course  has  occasioned  some  alteration — slight  indeed — ^in  ^ 
E.  SugderCs  work  (f ),  it  is  apprehended  that  there  is  no  distinct 
authority  for  such  a  sweeping  proposition ;  though  there  may  be 
loose  dicta  {f)  to  give  some  countenance  to  it.  With  respect 
to  the  particular  case  of  Ren  v.  Bulkeleg,  there  may  be  difficulties; 
though  as  it  seems  now  clear,  that  notwithstanding  the  whole  life 
estate  is  conveyed,  an  express  provision  can,  at  least  in  favour  of 
a  party  retaining  some  beneficial  interest,  be  effectually  made  to 
preserve  the  leasing  power, — ^it  may  be  urged,  that  from  the 
nature  of  a  transaction,  such  a  provision  may  be  implied.  Sir  E. 
SvgderCs  reasoning  on  Lord  Mansfield? s  doctrine,  as  to  a  mortgagee 
before  entry  not  being  liable  as  assignee  of  a  lease,  may  perhaps 
be  laid  out  of  the  question ;  Ren  v.  Bulkekg  did  not  arise  on  a 
conveyance  "  by  way  of  mortgage,"  but,  as  before  stated,  on  a  con- 


(c)  1  Doug.  291 ;  see  1  Sand.  Uses, 
4th  ed.  172;  (3178). 
((f)  5Q, 


(e)  4th  ed.  67. 

(/)  See  in  Savile  v.  Blackei  (3124) ; 

and  see  Lex.  Prst  303. 
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Teyance  to  secure  an  annuity;  without,  however,  insisting  oh  this,    chap.  xxiv. 

it  does  not  seem  at  all  clear  that  Lord  Mansfield  decided  Ren  v.        ^^c-  "• 

Bvlkeley  upon  the  principle  prevailing  in  the  other  case,  or  that 

the  two  classes  of  authorities  are  analogous.     Admitting  in  such 

a  case  the  lease  to  be  bad  against  the  grantee,  perhaps  it  might 

be  difficult  to  contend  that  it  is  good  against  all  other  persons, 

or  that  equity  would  interfere. 

[3161.]  The  cases  of  VincentY.  Ennys  and  Corker  v.  Ennys  (y), 
cited  by  Sir  E.  Sugden  {a)  in  opposition  to  Ren  v.  Bvlkeley^  differ 
very  considerably  from  that  case. — The  power  in  the  two  former 
cases,  which  in  fact  did  occur  on  a  mortgage,  was  to  grant  leases 
on  fines,  and  not  rack-rent  leases ;  so  that  an  unrestricted  exer- 
cise of  the  power  might  have  been  ruinous  to  the  mortgagee. — 
Again,  the  mortgagors,  who  were  two  successive  tenants  for  life, 
had  expressly  reserved  the  right  to  execute  the  power;  but  under 
certain  restrictions,  which  restrictions  were  not  attended  tOj  or  at 
least,  as  to  the  leases  granted  before  a  transfer  of  the  mortgage. — 
Further,  the  question  was  not  between  the  lessees  and  the  re- 
mainder man,  but  between  the  lessees  and  a  transferee  of  the 
original  mortgagee  (the  tenants  for  life  no  doubt  being  alive) ; 
so  that  had  the  restrictions  been  attended  to,  it  seems  difficult  to 
understand  how,  independent  of  the  effect  of  the  transfer,  the 
grantees  could  have  complained. — It  is  true  that  a  general  dictum 
is  imputed  to  Lord  King^  that  ^^  by  the  mortgage  the  power  was 
^<  gone ; "  but  the  point  was  not  necessary  to  the  decision ;  indeed, 
nothing  more  may  have  been  meant  than  that  the  power  could 
not  afterwards  be  executed  to  the  prejudice  of  die  mortgage 
interest,  save  only  so  far  as  the  mortgagee  had  agreed  upon.  It 
would  be  extremely  hard  upon  a  tenant  for  life  with  a  power  of 
granting  beneficial  leases,  that  a  mortgage  should  have  the  effect 
of  wholly  extinguishing  his  power;  and  it  is  conceived  that  no 
such  rule  holds. — There  were  other  circumstances  in  the  case ; 
one  point  discussed  was,  how  far  agreements  for  leases  (2953) 
were  within  the  authority  reserved ;  and  another  as  to  the  effect 
of  a  transfer  of  the  mortgage  without  a  revival  of  the  covenant 


ij)  Vin.  "  Authority,"  431,  pi.  10.  (a)  (^. 
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CHAP.  XXIV.        [3162.]  We  may  now  advert  to  the  important  case  of  Long  y, 
^^^'  "•        Rankin  (J),  which  having  been  decided, — first  in  the  Court  of 

Long  V.Rankin.  Exchequer  in  Ireland^ — then  in  the  Exchequer  Chamber  there^— 

and  subsequently,  by  the  unanimous  opinion  of  the  twelve  JvJges 
and  of  the  Lord  Chancellor ,  in  the  House  of  Lords  here,  appears 
to  be  intitled  to  great  weight;  though  perhaps  it  is  to  be  inferred, 
that  Sir  E.  Sugden  does  not  acquiesce  in  the  propriety  of  the 
decision.  Admitting  that  the  words  used  in  the  power  were  not 
sufficient  inseparably  to  annex  the  power  to  the  possession  of  the 
life  interest—and  perhaps  no  fair  doubt  can  be  entertained  on 
that  point — the  case  appears  to  be  perfectly  conformable  to  prin- 
ciple ;  and  to  be  opposed  to  no  antecedent  authority.  How  fiir 
it  may  be  opposed  to  antecedent  practice  (c)  may  be  another 
question ;  but  it  is  apprehended  that  the  practice  upon  the  extin- 
guishment of  powers  has,  in  various  points  of  view,  been  carried 
to  a  most  unreasonable  and  inconvenient  extent — an  extent  in 
no  degree  warranted  by  the  authorities,  if  even  countenanced 
by  loose  dicta. 

[3163.]  Upon  this  branch  of  the  subject  of  extinguishment, 
as  well  as  other  branches,  Sir  £.  Sugderis  remarks  seem  open  to 
much  observation.  In  a  prior  page  {d)  Sir  E,  Sugden  says,— 
<<  we  have  seen  that  a  charge  on  the  estate  to  which  the  power  is 
^^  appendant,  suspends  the  power  during  the  interest  granted"— 
that  is,  as  previously  laid  down  by  Sir  E.  Sugden  (e),  prevents  the 
power  being  exercised  to  the  prejudice  of  the  grantee  ;-^"  it 
^^foUowsy  therefore,  on  the  same  principle,  that  a  total  alienation  of 
^^  the  estate  must  operate  as  an  extinguishment  of  the  power." 
It  is  not  easy  to  discover  that  any  such  consequence  follows. 
Why  in  this  case^  as  well  as  in  the  other,  may  not  the  power  be 
suspended  in  the  above  sense?  In  many  cases,  at  least,  it  is 
conceived  that  such  only  would  be  the  effect;  whatever  maybe 
thought  of  other  instances.  It  is  indeed  impossible  to  lay  down 
any  general  rule  applicable  to  all  cases.     Common  powers  of 


{li)  Sag.  appx.  676,  4th  ed.;  and 
see  3rd  &  4tli  ed.  57. 

(c)  See  in  Em  t.  Bulkdey  (3159). 


{d)  54. 
(0  52. 
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it 


revocation,  common  powers  of  appointment,  powers  of  sale  and  chap.  xxiv. 
exchange,  powers  of  leasing,  &c.,  may  present  somewhat  different  ^^^-  "• 
views ;  though  in  the  course  of  Sir  JS.  SugdevCs  discussion  they  Different  kinds 
are  very  much  intermixed.  Sir  E.  Sugden  considering  convey^ 
ances  by  way  of  mortgage  as  operating  at  law  as  '^  a  total  aliena- 
*^  tion,''  in  the  three  first  editions  of  his  work  (f)^  in  conformity 
with  the  above  passage,  laid  it  dovm  as  ^^  clear  that  a  conveyance 
of  the  whole  life  estate,  although  by  way  of  mortgage,  would 
now  be  deemed  an  extinguishment  of  a  power  appendant  or 
appurtenant;"  and  this,  as  it  may  be  inferred  from  the  con* 
text  (y),  whether  any  intention  should  be  disclosed  to  preserve 
the  power  or  not  Since  the  decision  of  Long  v.  Rankin^  which, 
indeed,  like  Men  v.  Btdkeleg,  arose  on  a  conveyance  in  trust — 
though  the  same  rule  may  in  general  hold  as  to  mortgages  and 
conveyances  in  trust — this  last  passage  has  of  course  been  with- 
drawn (A) ;  the  previous  passage  with  the  context,  however, 
remains  as  before. 

[3164.]  In  Lang  v.  Rankin^  the  fects  were  these : — There  was 
a  power  in  a  strict  settlement,  that  it  should  be  lawful  for  four 
successive  tenants  for  life  ^^  respectively,  when  and  as  they  shall 
^^  respectively  be  in  the  actual  possession  (422)  of  the  said  lands,'* 
&c,  ^^  by  virtue  of  the  limitations  aforesaid,  and  not  before" — to 
make  leases,  &c.,  for  Uves  or  years,  at  rack  rent,  &c. — The  second 
tenant  for  life  conveyed  his  life  estate  to  three  persons,  in  trust 
to  secure  to  them  an  annuity  during  his  life,  and  subject  thereto 
to  pay  the  surplus  rents  to  him,— the  conveyance  containing  a 
covenant  on  the  part  of  the  grantees,  that  in  case  the  then  lease 
should  expire  during  the  life  of  the  grantor,  it  should  be  lawful 
for  him  to  let  the  premises  as  lie  shxndd  think  proper^  toith  their 
consent^  provided  a  rent  not  less  than  the  existing  rent  should  be 
reserved. — The  old  lease  having  expired,  the  second  tenant  for 
life,  with  the  consent  of  the  grantees,  made  a  new  lease. — Under 
these  circumstances,  it  was  held  that  the  power  was  not  insepa* 


(/)  1st  ed.  60;  2nd  &  3id  ed.  57. 
(4/)  55,  &c. 


(/()  4th  ed.  57. 
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rably  annexed  to  the  estate  for  life ;  and  that  though  it  migbt 
not  be  competent  for  the  tenant  for  life  to  derogate  from  his  own 
act,  still  he  had  here  expressly  reserved  an  authority  to  let ;  and 
that  the  new  lease  being  conformable  both  to  the  power  and  to 
the  covenant,  was  good.  Abbott,  Lord  C.  J.,  said : — **  We  ought 
not  to  hold  that  such  a  power  is  extinguished  by  a  transfer  of 
the  estate,  unless  we  see  clearly  in  the  language  of  the  deed, 
"  whereby  the  power  is  created,  that  the  donor  of  the  power 
<^  intended  inseparably  to  annex  it  to  the  life  estate  given,  and 
^^  to  a  continuance  of  that  estate  in  the  identical  person  to  whom 
"  it  is  given."  The  words,  "  and  not  before,"  were  much  relied 
on  to  shew,  that  the  clause  pointed  out  only  the  order  in  which 
the  successive  tenants  for  life  were  to  execute. 


(C 


<c 


[3165.]  The  case  does  not  appear  to  have  proceeded  upon  the 
circumstance  of  the  tenant  for  life  having  retained  a  beneiicial 
interest  in  the  estate ;  and  perhaps  that  point  is  immateriaL  It 
may  too  perhaps  be  immaterial^  whether  any  stipulation  upon  the 
subject  is  contained  in,  the  instrument  affecting  the  life  estate, 
provided  the  grantees  consent  to  the  lease;  it  would  be  impru- 
dent, however,  to  omit  such  a  stipulation,  since  it  ahews  clearly 
that  there  is  no  intention  absolutely  to  extinguish  the  power. 
The  covenant  in  Long  v.  Rankin  contains  no  express  reference  to 
the  power,  and  is  singularly  worded  in  other  respects;  probably 
the  grantees  could  not  have  withheld  their  consent,  so  that  the 
rent  agreed  on  was  reserved.  In  Ren  v.  Brdkeky,  we  must  bear 
in  mind  that  the  grantees  did  not  consent  at  all :  as  to  this  case, 
it  cannot  be  clearly  collected  from  Ixmg  v.  Rankin,  what  the 
opinion  of  the  Lord  Chancellor,  or  of  the  Judges,  was  as  to  it 

Powers  of  sale        [3166.]  Tenants  for  life,  under  settlements  containing  powers 
mortgages,  &c.  of  sale,  exchange,  &c,,  to  be  exercised  by  them,  or  with  their 

consent,  sometimes  mortgage  their  estates  (t),  or  convey  them 
in  trust  (3197).  It  seems,  that  whether  the  mortgage  or  con- 
veyance comprises  the  reversion  in  fee  or  not,  the  powers  may? 
in  general,  be  exercised  with  the  consent  of  the  mortgagees  or 


©"^e  Damei  v.  Bush,  M*Cle.  &  Yo.  58. 
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granteefl  and  aU  proper  parties.    The  form  of  the  morl^;age  or    chap.  xxiv. 
conyeyance,  or  other  circumstances,  may  present  distinctions.   So       ^^^-  "• 
on  a  reconveyance,  it  seems,  that  the  powers  reyive  in  their 
original  state. 

[3167.]  The  case  of  a  sale  by  a  tenant  for  life,  ought  perhaps 
to  be  viewed  with  more  caution. 

[3168.]  In  a  recent  case  {j )  stock  was  settied  on  a  party  for  Power  of  ad- 
life,  and  then,  subject  to  a  yearly  sum  for  his  wife,  on  his  chil-  money, 
dren,  with  a  power  to  vary  the  shares ;  and  with  a  further  power 
for  the  trustees,  after  his  decease,  or  in  his  life  time  by  his  direction^ 
to  raise  any  part  of  the  expectant  portions  by  way  of  advance- 
ment; tiie  tenant  for  life  assigned  his  life  interest  for  securing  an 
annuity ;  and  admitting  the  power  of  advancement  to  be  appli- 
cable under  the  circumstances,  it  was  held  that  it  could  not  be 
exercised  to  the  prejudice  of  the  annuitant :  the  annuity  was,  it 
seems,  very  much  less  than  the  annual  income. 

[3169.]  It  seems  to  be  generally  considered,  that  where  Powers  of  sale 
trustees  of  powers  of  sale  and  exchange  have  an  estate  for  pre-  *°  ^^^  *°^' 
serving  contingent  remainders  or  any  other  estate,  the  powers 
may  be  affected  by  their  alienation  of  the  estate,  at  least,  if  such 
be  the  intention ;  in  Roper  v.  Halifax  (3241),  however,  the  Ck)urt 
threw  out  a  doubt  upon  the  point  (41).  Admitting  that  if  tiie 
trustees  were  absolute  owners  of  the  partial,  though  minute,  estate 
vested  in  them,  they  could  affect  the  powers,  the  question  perhaps 
is,  whetiier  a  Court  of  law  can  in  this  view  advert  to  the  trust  on 
which  they  hold  it  It  appears  to  be  clear  (3180)  that  the  powers 
may  be  destroyed  or  suspended  by  tiie  acts  of  those  whose  con- 
sent is  required* 


[3170.]  In  regard  to  the  general  subject  where  tiie  power  is  Collateral 
collateral  to  the  interest  of  tiie  donee,  the  case  is  wholly  different  P*^®"' 


0)  Noel  V.  Henley,  M'Cle.  &  Yo.  302. 
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[3171.]  Thus  in  Savile  v.  Blachet  (3124),  a  tenant  for  nmety- 
nine  years,  if  lie  should  so  long  live,  had  a  power  to  charge 
portions  for  younger  children ;  and  though  it  was  held  that  his 
concurrence  in  a  new  settlement  extinguished  the  power,  the 
Lord  Chancellor^  after  noticing  (33)  the  distinction  between 
appendant  and  collateral  powers,  in  which  latter  dass  he 
ranked  the  present,  added: — <^And  this  last  A.  (the  donee) 
^^  would  have  had,  though  he  should  have  survived  the  term  of 
^^  ninety-nine  years,  for  still  he  might  have  charged  the  premises 
^^  therewith ;  so  might  he  have  done  though  he  had  assigned  over 
^<  the  term."  It  is  to  be  inferred  that  the  charge  was  to  take 
effect  on  the  decease  only  of  flie  donee  (33) ;  but  if  otherwise,  it 
would  be  difficult  to  discover  why  he  might  not  have  executed 
the  power,  though  he  should  have  survived  the  term,  or  though 
he  should  have  alienated  his  interest;  without  prejudice,  however, 
in  the  latter  case  to  the  alienation. 


[3172.]  A  reference  may  also  be  made  to  the  positions  of  HaU^ 
C.  B.,  in  the  earlier  case  of  Edwards  v.  Slater  (a),  where,  after 
shewing  that  appendant  powers  were  affected  by  charges  or 
alienations, — and  distinguishing  powers  in  gross,  as  ^^  where  die 
^^  power  does  not  &dl  within  the  estate — as  here  tbe  tenant  for 
^^  life  has  a  power  to  make  an  estate  which  is  not  to  begin  till 
^^  after  his  own  estate  determine," — and  observing  that  ^'such  a 
^^  power  may  by  apt  words  be  destroyed  by  release  (3137),  or  by 
^^  a  fine  or  feoffinent  (3191),  which  carry  away  and  include  all 
^^  things  relating  to  the  land,"  he  added : — ^^  but  an  assignment  of 
^^  totum  statum  suutiIj  or  other  alteration  of  the  estate  for  life  does 
^^  not  affect  such  a  power,  because  it  is  a  power  in  gross." 


(c.)  Partial  Alienation  of  or  Cha/rge  on  a  Life  Interest;  and^herew 
as  to  the  Crown  (3175),  and  Roper  v.  Hali&x  (3178). 

[3173.]  In  Goodright  d.  Hare  v.  Cator  (i),  whidi  arose  on 


(a)  Hard.  410;  and  see  PhittorCs 
case,  cit.  ih. 
(h)  2  Doug.  477;   see  Taylor  v. 


Slihherty  2  Ves.  ju.  437  \  Doe  L  Col- 
lins V.  Weller,  7  T.  R.  478 ;  10  B.  k 
C.  468,  in  Doe  d.  Wiffon  v.  /oner. 

[3173] 
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powers  of  sale  and  exchange  yeiy  similar  in  substance  to  the     chap.  xxit. 
modern  forms — the  powers,  however,  being  in  the  tenant  for       ^^'  "* 
life,  to  be  exercised  with  the  consent  of  trustees,  and  not  as  at  . 
present  in  trustees,  to  be  exercised  indth  the   consent  of  the 
tenant  for  life, — it  was  strenuously  contended,    that  a  lease 
granted  by  the  tenant  for  life  out  of  his  life  interest,  for  securing 
an  annuity,  was  overreadied  by  an  exercise  of  the  power  of  sale ; 
but  it  was  held  clearly  otherwise, — Lord  Mansfield  observing, 
that  he  could  not  ^^  frame  a  doubt  on  it." 

[3174^]  In  a  much  earlier  case  (c),  which  is  a  very  leading 
authority  upon  points  of  this  nature,  it  was  distinctly  laid  down, 
as  to  appendant  powers,  that  if  a  tenant  for  life  grant  a  rent  or 
lease  out  of  his  interest,  he  cannot  avoid  his  own  act 

[3175.]  Upon  this  point,  however,  there  may  be  a  difference  Crown. 
to  the  Crown. 


as 

[3176.]  Thus,  in  Enfflejield's  case  (1924),  a  man  covenanted 
to  stand  seised  to  the  use  of  himself  for  life,  with  remainder  to 
another  in  tail,  with  remainder  to  that  other  in  fee, — subject  to  a 
clause  of  revocation  of  all  the  uses,  on  a  tender  of  a  gold  ring ; 
and  the  life  estate,  and  the  condition  or  power  of  revocation 
having  vested  in  the  Crown,  by  the  attainder  for  treason  of  the 
tenant  for  life, — it  was  held  not  only  that  leases  for  years  granted 
by  the  Crown  out  of  the  life  estate  did  not  suspend  the  perform- 
ance of  the  condition  or  power  (d) ;  but  further— what  seems 
peculiar  to  the  Crown  (e) — that  on  the  performance  of  the  condi- 
tion or  power,  the  leases  themselves  were  avoided,  together  with 
the  life  estate  and  remainder. 

[3177.]  Here  may  be  noticed  a  case  which  frequently  occurs  Concurrence  of 

,        1  i.  n       I'f  .  .  1  a  tenant  for 

m  practice,  namely,  that  of  a  tenant  for  life  concurring  with  a  life  in  recoTevy. 
remainder  man  in  suffering  a  recovery,  it  being  wished,  at  the 


(r)  Edwards  v.  Slatery  Hard.  410. 
{d)  See  Anon,  Moo.  613 ;  (3218). 
(e)  See  Anon.  Moo.  613;    Cokeys 


Rep.  ot  Englefie1£$  case ;  and  Powell, 
309. 

[3177] 
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^^^'  "•        &€• — should  remain  in  force  (y*), 

[3178.]  Moper  y.  Halifax  (324),  was  a  case  of  this  kind:~An 
estate  stood  settled  on  a  tenant  for  life,  with  remainder  to  trustees 
to  preserve  contingent  remainders,  with  remainder  to  his  first  and 
other  sons  successively  in  tail, — and  with  powers  of  sale  and 
exchange,  to  the  exercise  of  which  the  consent  of  the  tenant  for 
life  was  necessary. — A  recovery  was  suffered  by  the  fiither  and 
eldest  son,  the  son  only  being  vouched;  the  tenant  to  the  precipe 
took  merely  an  estate  during  the  joint  lives  of  the  father  and  the 
tenant,  a  reversionary  estate  for  life  being  left  in  the  father;  and 
the  tenant  to  the  precipes  estate  was  further  determinable  by 
means  of  what  is  commonly  called  the  100,000/.  clause ;  mi  the 
inheritance  was  relimited  to  the  old  uses,  &c.,  subject  to  a  joint 
power  of  appointment  in  the  father  and  son, — an  intention  being 
expressed  (y)  to  preserve  the  old  powers.— It  was  held  that  the 
authority  to  consent  to  an  exerdse  of  the  power  of  sale  was  not 
affected.  It  would  be  imprudent  in  such  cases  not  to  express 
distinctly  an  intention  to  preserve  the  powers ;  but  the  necessity 
of  this  may  not  be  clear  (3159)  (3197). 

[3179.]  As  to  the  100,000/.  clause,  by  which  the  estate  of  the 
tenant  to  the  precipe  is  made  to  determine,  if  that  or  some  other 
sum  far  beyond  the  value  of  the  interest  limited,  be  not  paid,— 
as  observed  by  Sir  E.  Sugden  (A),  ^^  a  clause  to  this  effect  was 
^^  originaUy  introduced  in  order  to  guard  the  estate  for  life  against 
"  the  incumbrances  of  the  tenant  in  tail."  Mr.  Preston  (i)  appears 
to  refer  to  the  practice  as  having  originated  with  Mr.  Booth (k): 
this  must  mean,  it  seems,  with  reference  to  a  conveyance  to  an 
ordinary  tenant  to  the  precipe^  and  not  to  the  remainder  man; 
since  conditional  surrenders^  defeasible  on  the  non-payment  of  a 
large  sum,  appear  in  very  old  books  (/)•  The  clause  does  not 
seem  to  have  been  relied  on  in  Roper  v.  Halifax. 


(/)  See  Butl.  note  1  to  Co.  Litt 
203^,  and  note  1  to  Co.  Litt.  342^ 

(jf)  See  2  Cas.  &  Op.  263. 

(A)  660,  appx. ;  see  Butl.  note  1  to 
Co.  Litt.  203^ 


(0  1  Conv.  109. 

Ik)  See  2  Sand.  Uses,  207, 4th  ed. 

(/)  West's  SymboL  Book  2,  S.  464 ; 

Convey.  Light,  918 ;  see  Butl.  note  1 

to  Co.  Utt.  203^ 

[3179] 
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[3180.]  The  above  case  arose,  as  we  have  seen,  on  an  autliority  chap.  xxiv. 
to  consent  to  the  exercise  of  a  power  of  sale ;  it  appears  to  be        sec.  ii. 

generally  understood  that  such  an  authority  is  subject  to  the  same  Consent  - 

rules  (3169)  (3195),  with  reference  to  the  extinguishment  and  P**''®"* 
suspension  of  a  power  as  an  authority  directly  to  execute  a 
power. 

[3181.]  Where  a  power  is  in  the  nature  of  a  trust,  an  authority 
to  consent  to  its  exercise  by  way  of  check  (745)  may  stand  on  a 
somewhat  different  footing;  though  parties  are  frequently  made 
to  oovenant  (3144)  not  to  consent  to  the  exercise  of  such  a  power 
without  the  approbation  of  incumbrancers,  as  with  reference  to 
some  investments,  changes  of  securities,  &c.:  the  effect  may  de- 
pend on  circumstances  (m). 


(d).  Effect  of  a  Rightful  Conveyance  professing  to  pass  more 

than  the  interest  of  the  Donee* 

[3182.]  In  Jenkins  v.  Keymis  (»)  an  estate  stood  settled  to  the  Mortgage. 
use  of  a  man  for  life,  with  remainder  to  his  son  in  tail  male, 
with  other  remainders,  which  do  not  clearly  appear, — a  power 
being  vested  in  the  tenant  for  life  to  charge  the  estate  with  a 
sum  of  money ;  the  father  and  son  joined  in  a  mortgage  in  fee 
as  owners;  and  it  having  been  held  that  the  power  was  not 
executed,  it  was  laid  down  that  nevertheless  the  mortgage  had 
not  extinguished  it,  the  conveyance  not  being  by  a  fine  or 
feoffinent,  but  by  the  innocent  assurance  of  a  lease  and  release. 
The  power  in  question  could  of  course  have  been  released  by  an 
innocent  conveyance ;  and  there  may  be  cases  where  by  force  of 
the  conveyance,  or  of  the  covenants  for  title  (o),  such  may  be  the 
effect :  perhaps  however,  commonly,  in  cases  where  the  intention 
may  obviously  appear  not  to  extinguish  the  power,  it  may  be 
held,  notwithstanding  the  conveyance  is  in  words  an  absolute  one, 


(m)  See  Caior  y.  Ewl  of  Pembroke^ 
IB.C.  C.  301. 

(n)  I  Ch.  Ca.  103,  and  other  books, 
(1224);   see  Vincent  v.  Ennysy  and 


Cwker  V.  Ennys  (3161). 

(o)  See  Scrope  v.  Qffley  (3133); 
and  see  Zouch  v.  WooUton  (3134). 

[3182] 
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and  notwithstanding  covenants  for  title,  that  partial  estates  only 
being  in  effect  conveyed,  the  power  shall  be  affected  only  as 
against  the  grantees. 

[3183.]  It  does  not  appear  whether  the  power  was  to  cqpente 
merely  after  the  decease  of  the  tenant  for  life ;  this  may  hsve 
depended  on  the  point  whether  a  charge  of  principal  and  interest 
was  meant,  or  a  charge,  raiseable  out  of  the  rents,  of  principal 
only  (2656) :  where  the  charge  may  take  effect  during  the  life 
of  the  tenant  for  life,  the  power  seems  to  be  just  as  much  subject 
to  suspension  in  operation  by  the  alienation  of  his  estate,  as  a 
power  of  leasing  or  any  other  power  ( p). 

[3184.]  In  Edwards  v.  Slater  (a),  an  estate  was  settled  to  die 
use  of  the  settlor  for  life,  with  divers  remainders  in  tail,  and  the 
reversion  to  himself, — subject  to  a  proviso,  that  if  he  should 
make  a  jointure  to  his  wife,  and  make  a  lease  for  thirty-one 
years,  to  commence  after  his  death,  for  raising  30007.  for  bis 
daughters'  portions,  then  the  conusees  should  stand  seised  to 
those  uses. — The  settlor  first  limited  a  jointure. — He  then  by 
deed  inrolled,  bargained  and  sold  to  others  in  fee,  in  trust  to 
raise  portions. — The  bargainees  afterwards  re-conveyed  to  the 
settlor  in  fee,  by  a  conveyance  called  a  feoffment,  but  not  found 
such,  it  seems,  by  the  special  verdict — Then  the  settlor  leased 
for  thirty -one  years  from  his  death,  to  raise  the  portions  of  two 
of  his  daughters. — ^And,  ultimately,  he  and  his  wife  levied  a  fine 
come  ceOi  &c. — Upon  these  facts  it  was  held,  by  the  opinion  of 
Hale^  C.  B.,  and  Rainaford,  B.,  against  Turner^  B.,  that  the 
lessee  for  thirty-one  years  was  entitled  for  the  term. 

[3185.]  In  regard  to  the  particular  views  of  the  judges, 
Turner  held  that  the  power  was  destroyed  by  the  bargain  and 
sale.  Hah  and  Rainsford  spoke  of  the  power  as  being  collateral 
in  part,  that  is,  with  reference  to  the  life  estate, — and  appendant 
in  part,  that  is,  with  reference  to  the  reversion  (29) :  the  rerer- 
sion  had  not  fsdlen  into  possession,  so  that  it  was  unnecessary  to 


{p)  See  Lex.  Prat  303. 

(a)  Hard.  410;  see  Cooke  v.  Brame- 


hill,  Noy.  66 ;  Robsart  (or  Sw^)  ^• 

Tvrton,  1  Ch.  Rep.  112. 

[3185] 
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consider  what  was  the  effect  of  the  conveyance  made  of  it  (ft),  chap.  xxiv. 
though  it  does  not  appear  that  the  tenant  for  life  had,  in  fact,  ^^^'  "• 
absolutely. parted  with  it  Hale  laid  down  distinctly  (3122)  that 
the  donee  was  competent  wholly  to  extinguish  the  power ;  but 
Boamford  seems  to  have  thought  that  it  could  not  be  destroyed, 
80  far  as  it  was  collateral.  Turner^  who,  we  have  seen,  consi- 
dered that  the  power  was  destroyed,  admitted  this  doctrine  if  the 
power  were  collateral ;  but  he  held  that  it  was  not  collateral,  but 
savoured  of  the  land,  though  what  he  meant  precisely  may  not 
be  clear.  Hcde  seems  to  have  relied  very  much  on  the  innocent 
nature  of  the  assurance  made  by  the  bargain  and  sale  (c). 

[3186.]  In  a  case  before  Mr.  Booths  an  estate  was  settled  on  Uu  Booth, 
a  man  for  life,  with  remainder  to  such  uses  as  he  and  his  wife 
should  appoint;  a  conveyance  by  lease  and  release  was  made  by 
way  of  mortgage,  the  husband  transferring  his  life  estate,  and  he 
and  his  wife  making  an  appointment;  the  validity  of  the  appoint- 
ment being  questioned,  on  account  of  the  wife's  in&ncy,  and  a 
new  appointment  being  thought  of,— it  is  said  {d)  Mr.  Booth 
considered  that  the  conveyance  had  destroyed  the  power,  the 
husband  having  parted  with  the  life  estate.  It  does  not  appear 
what  the  ulterior  uses  were,  or  on  what  particular  grounds  the 
opinion  was  founded ;  but  admitting  that  the  uses  were  limited 
to  parties  not  concerned  in  the  transaction,  it  seems  difficult  to 
understand  how  the  power  could  have  been  released  or  destroyed. 
No  doubt  the  conveyance  professed  to  convey  the  estate  to  the 
mortgagee  and  his  heirs;  but  a  life  estate  only  passed;  and  it 
might  seem  strange  in  this  case  to  construe  the  covenants  for 
title  (3147),  as  operating  by  way  of  extinguishment  Such  a 
power — a  power  to  create  an  estate  in  remainder  after  the  estate 
for  life — could  never,  it  seems,  without  express  words,  be 
deemed  as  annexed  to  the  estate, — that  is,  to  be  exercised  only 
when  the  husband  should  hold  the  estate  (36) ;  and  even  admit* 
ting  that  the  power  might  have  been  displaced  or  destroyed  by 
the  destruction  or  merger  of  the  life  estate,  the  conveyance,  so 


(6)  See  3  Pr.  Ab.  79.  I      (rf)  Siig.  62  ;  see  ih.  221. 

(c)  See  Phitton^i  case,  cit.  ib,  I 
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far  as  the  &ets  appear,  could  not  have  had  that  operadon.  The 
doubts  that  have  arisen  on  points  of  this  nature,  and  the  prac- 
tice (e)  of  having  separate  deeds  of  conveyance  and  of  appoint- 
ment, may  appear  somewhat  singular. 

[3187.]  Whatever  may  be  the  law  as  to  the  capability  of  trus- 
tees of  powers  of  sale  and  exchange,  having  also  estates  vested 
in  them,  to  affect  the  powers  (3169),  and  whatever  may  be  the 
consequence  of  a  fine  or  recovery, — it  seems  to  have  been  de- 
cided by  Roper  v.  Halifax  (3241),  that  an  innocent  conveyance 
of  the  whole  estate,  vested  in  the  trustees  and  the  other  parties,  to 
new  uses,  including  a  like  limitation  to  the  trustees,  as  of  their 
old  estate,  did  not  affect  the  powers;  an  intention  appeared,  as 
it  was  held,  that  the  powers  should  not  be  prejudiced. 


F^oiiiiient. 


(e.)  Effect  of  a  Wrongful  Conveyance ;  and  as  to  a  conrey- 
ance  prima  facie  torongftd  being  controuled;  and  herein 
(3195)  the  Earl  of  Jersey  u.  Deane. 

[3188.]  In  Albany's  case  (y*),  a  man  settled  an  estate  to  the 
use  of  himself  for  life  with  remainders  over, — and  with  a  future 
power  of  revocation,  on  the  happening  of  a  particular  event; 
afterwards,  before  that  period  arrived,  he  made  a  feoffment  of 
part  of  the  land;  when  the  period  arrived,  he  exerdsed  the 
power ;  but  it  was  held  that  the  power  in  the  part  comprised  in 
the  feoffment  was  extinguished.  It  seems  that  the  feoffinent  was 
avoided,  so  that  the  remainder  men  under  the  original  settlement 
took  the  benefit  of  the  exting^hment,  contrary,  it  appears^  to 
the  intention. 


Fine. 


[3189.]  In  Diffffe^scase  (^),  there  was  first  a  covenant  to  stand 
seised  to  the  use  of  tlie  settlor  for  life,  &c.,  with  a  power  of 
revocation ;  next  a  deed  of  revocation  to  his  own  use,  to  operate, 


(tf)  Sug.  63. 

(/)  (3137);   see  Co.  Litt.   237»; 
Read  and  Natlte's  case,  I  Leon.  147 ; 


(3161)  (3186). 
(^)  1  Rep.  173*;  Moo.  605. 
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however,  only /rom  a  ftiiure  time,  namely,  its  inrolment  in  Chan-'    chap.  xxrv. 
eery ;  then  a  fine  to  his  own  use,  his  wife  taking  a  life  estate  in        ^^^'  ''* 
pa^t  of  the  land ;  and  it  was  held  that  the  power  of  revocation 
was  extinguished. 

[3190.]  The  distinction  between  fines  and  feoffments— and 
innocent  conveyances,  was  taken  in  Jenkins  v.  Keymis  (A),  though 
that  was  the  case  of  a  mortgage. 

[3191.]  And  in  King  v.  MeUing  (t),  with  reference  to  the  Recovery,  &c 
effect  of  a  recovery  suffered  by  a  supposed  tenant  for  life,  with  a 
power  of  jointuring.  Hale,  C.  J.,  said: — ^^And  I  agree  with 
<^  them,  admitting  Bernard  (the  devisee)  had  but  an  estate  for 
^*  life,  that  the  power  was  destroyed;  also  here  the  recovery  does 
^^  not  only  bar  the  estate,  but  all  powers  annexed  to  it;  for  the 
'*  recompense  in  value  is  of  such  strong  consideration,  that  it 
<*  serves  as  well  for  rents,  possibilities,  &c.,  going  out  of  and 
^*  depending  upon  the  land,  as  for  the  land  itself.  So  Jines  and 
^^feoffmenU{j)  do  ransack  the  whole  estate,  and  pass  or  extin- 
<*  guish,  &C.,  all  rights,  conditions,  powers,  8cc,  belonging  to  the 
^'  land,  as  well  as  the  land  itself  (A). 

[3192.]  The  powerful  effect  of  fines,  with  reference  to  the 
extinguishment  of  powers,  was  admitted  in  the  Earl  of  Leicester's 
case,  and  Herring  v.  Broum,  cited  in  another  part  of  this  work 
(805);  though  in  the  particular  cases  the  fines  did  not  operate 
in  this  way.  Both  the  cases  occurred  on  powers  of  revocation 
reserved ;  in  Herring  v.  Brown  the  donee  had  a  life  estate ;  and 
in  the  Earl  of  Leicester's  case,  the  donee  had,  it  seems,  at  least 
the  ultimate  beneficial  interest,  subject  to  the  payment  of  certain 
debts;  the  conveyance  was  in  trust  for  sale  for  creditors.  In 
Herring  v.  Brown,  Mr.  Justice  LtUwich — ^who  took  a  view  dif-  Lutufkh. 
fering  in  some  degree  from  that  of  the  other  judges,  though  he 


(A)  (1224) ;  and  see  Lex.  Pnet.  302 ;  (j)  See  in  Alban^s  case  (3137). 

Long  ▼.  Rankin  (3162).  {k)  See  But!,  note  1  to  Co.  Litt 

(t)  1  Vent  228;  (^3172).  342. 
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CHAP.  XXIV.  concurred  in  the  decision  on  a  distinct  ground  (Z)-^"was  clear  in 
^^^'  "•  «  opinion/*  it  is  said,  "  that  the  power  of  rerocation  was  extin- 
«« guished  by  this  fine ;  and  he  put  these  two  cases,  viz. : — If  a 
*^  power  of  revocation  is  annexed  to  an  estate  for  life,  and  tliat 
"  estate  determines  before  the  power  is  executed,  by  that  means 
"  the  power  is  extinguished  (3229). — That  whenever  a  fine  sur 
<'  canttscmce  de  droit  is  levied  aliquid  operator  immediate^  and  an 
**  estate  passes  from  one  to  another  indilate  upon  the  perfectui|^ 
thereof;  therefore  in  the  principal  case,  immediately  upon 
levying  the  fine,  an  estate  in  fee  passed  to  the  conusee,  and  the 
*^  particular  estate  for  life  was  determined ;  so  diat  it  is  an  extin- 
"  guishment  or  a  forfeiture,  which  no  subsequent  act  can  purge.** 

[3193.]  In  Taylor  v.  Horde  (»i),  where  there  were  two  deeds 
of  even  date  relative  to  an  estate,  one  containing  powers  to 
jointure  and  to  lease,  and  one  not, — a  question  was  raised, 
whether,  presuming  the  deed  creating  the  powers  to  have  been 
executed  first,  the  powers  were  not  extinguished  by  the  execu- 
tion of  the  second  deed,  and  by  a  fine  accompanying  both  deeds. 
It  appears  that  the  instruments  were  con^dered  as  one  assurance 
(805) ;  and  that  in  any  other  view  it  would  have  been  presumed 
that  the  deed  creating  the  powers  was  executed  last 


[3194.]  Of  late  years  the  subject  has  been  much  discussed, 
how  far  a  conveyance  primdfade  wrongful  can  be  controuled. 

I^rd  Jersey,  [3195,]  In  the  Earl  and  Countess  of  Jersey  v.  Deane  (n),  an 

estate  of  the  wife  was  limited  to  the  following  uses,  viz^j — after 
limitations  to  trustees  for  ninety-nine  years,  then  to  the  husband 
for  life,  then  to  trustees  to  preserve,  &c,  then  to  the  use  that  a 
son  might  take  a  rent  charge,  then  to  trustees  for  one  thousand 


(0  Carthew,  34. 

(ffi)  1  Burr.  60 ;  see  Doe  d.  Atkyns 
V.  Hardey  2  Cowp.  689. 


(n)  5  B.  &  A.  569;  see  10  Moo. 
311,  in  Tyrrell  v.  Marsh;  Batl.  note 
1  to  Co.  Litt.  342'* ;  (3218). 
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years,  then  to  the  wife  for  life,  then  to  trustees  to  preserve,  &c.,     chap.  xxiv. 

then  to  the  sons  of  the  marriage  successively  in  tail  male, — the       *^^'  "' 

reversion  being  thus  settled ;  if  the  wife  should  survive,  then 

upon  her  in  fee;  if  not,  upon  the  daughters  of  the  marriage 

successively  in  tail  male,  then  to  the  use  of  such  persons  related 

by  bloody  &c.,  as  the  wife  by  will  should  appoint,  and  in  de&ult 

of  an  appointment  upon  her  in  fee.    The  settlement  contained 

a  power  to  the  trustees  to  preserve,  and  the  survivors,  &c.,  at  the 

request  of  the  husband  and  wife,  or  of  the  survivor,  to  sell  and 

exchange ;  and  a  covenant  by  the  husband  that  he  and  his  wife 

would  further  assure,  &c. — Afterwards  fines  come  ceo  were  levied 

by  the  husband  and  wife  in  pursuance  of  a  deed  of  covenant, 

simply  for  the  purpose  of  her  acquiring  a  general  power  of 

appointment  over  the  reversion  in  fee;  and  by  the   deed  an 

intention  was  shewn  to  confirm  the  prior  Umitations,  powers, 

&& — It  was  held  that  the  fines  did  not  prevent  the  husband  and 

wife  requesting  an  exercise  of  the  powers  of  sale  and  exchange. 

The  case  was  fully  argued,  and  on  several  grounds ;  as  that  the 

wife  had  the  fee,  and  the  assurance  was  not  in  itself  wrongful ; 

that  a  fine  oould  be  controuled  by  the  agreement  of  the  parties ; 

and  that  the  fine  might  be  considered  as  a  further  assurance :  it 

was  also  urged,  that  an  authority  to  consent  to,  or  request  (3180) 

the  exercise  of  a  power,  could  not  be  affected.     It  does  not 

appear  from  the  certificate  what  view  the  judges  took ;  but  it 

seems  to  be  generally  understood  they  considered  that  the  deed 

of  covenant  would  qualify  the  fine. 

[3196.]  The  cases  of  Lord  Leicester  and  Herring  v.  Brown 
(3192),  and  various  other  cases  as  to  several  assurances  being 
deemed  as  one,  have  been  considered  to  bear  on  the  point  (o)  I 
but  those  cases  may  be  thought  to  be  somewhat  different.  Ad- 
mitting in  such  cases  the  instruments  to  operate  as  one  assursmce, 
the  party  has,  at  the  time  of  levying  the  fine,  an  entire  fee  simple, 
which  was  evidently  not  the  case  in  the  Earl  of  Jersey  v.  Deane, 
It  appears  by  Mr.  Butler's  note  (/?),  that  Sir  F.  Gibbs  and  Sir 

* 
(o)  See  But].  Feame,  379;  and  in  I       (p)  Sup, 
TyrreU  ▼.  Marshy  inf.  *    . 
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W.  Garrow,  the  judges  to  whom  had  been  referred  a  private  bill 
framed  to  obviate  the  doubt  in  Lord  Jerset^s  case,  expressed  an 
opinion  that  there  was  no  ground  for  the  doubt ;  and  that  Lord 
Eldon,  as  Chancellor^  took  the  same  view  during  the  progress  of 
the  bill,  and  would  not  permit  it  to  pass. 


[3197.]  A  subsequent  case  {q)  has  decided  that  a  fine  come  ceoj 
which  a  husband  and  wife — the  wife  being  tenant  for  life,  and 
having  the  ultimate  reversion  in  fee  subject  to  mesne  limitations — 
levied  to  a  person  in  fee  for  securing  an  annuity,  did  not  destroy 
the  power  of  directing  a  sale  or  exchange  limited  to  die  wife's  first 
husband  and  the  wife,  or  the  survivor  of  them.  There  is,  indeed, 
probably  a  mistake  in  the  reports,  as  to  some  of  the  expressions 
on  the  Statute  of  Uses,  &c.,  imputed  to  Best^  Lord  C.  J.,  &c  In 
tiiis  case  the  fine  was  accompanied  by  a  lease  and  release.  No 
intention  (3178)  was  expressed  to  preserve  the  powers;  but  it 
seems  that  such  an  intention  was  implied  from  tiie  nature  of  the 
transaction.     The  annuitant  concurred  on  the  sale. 


[3198.]  In  Doe  d.  Thorley  v.  Thorley  (r),  where  a  tenant  for 
life,  with  a  power,  as  it  was  held,  to  devise  the  reversion,  made 
a  feoffment  by  way  of  sale, — she  made  no  subsequent  will ;  so 
tiiat  the  question  did  not  arise  whether  die  power  was  destroyed 
by  dke  feoffment  ($)• 

Leasear-livery.      [3199.]  We  have  seen  elsewhere  (795),  that  to  the  creation 

under  powers  of  freehold  interests,  liveiy  of  seisin  is  not  requi- 
site ;  and  it  is  generally  said  as  to  leases  for  life,  though  with 
some  difference  of  opinion,  that  the  livery  being  afiter  the  execu- 
tion of  die  power  by  the  deed  or  instrument  of  feofiment,  can 
do  no  hurt  (^).     Perhaps  the  livery  would  be  deemed  a  sort  of 


{q)  Tyrrell  v.  Marshy  10  Moo.  305, 
3  Bing.  31 ;  and  see  Davies  v.  Bush, 
M*Clel.  &  Yo.  68. 

(r)  10  East,  437. 

{$)  See  Spriruf  v.  Biles  (1057) ;  Reid 
V.  Shergoldy  10  Ve8.  370;  Parkes  v. 
WhiUy  11  Ves.  209;  Doe  v.  Barthrop  I 


(833);  (3163). 

(0  1  Ventr.  291,  in  Earl  of  Leiees- 
ter's  case ;  3  Keb.  512, 2  Ler.  149,  in 
S.  C.  nom.  WiQson  ▼.  (rurret ;  and  see 
Sug.  67 ;  see  also  Taylor  t.  Horde,  1 
Burr.  60. 
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execution  of  the  power  (816) ;  if  not  it  might  be  necessary  to    chap.  xxiv. 
consider  what  would  be  the  effect  on  at  least  the  reversioner's       ^^'^'  "• 
life  estate. 

[3200.]  The  effect  of  the  acceptance  of  a  feoffment  by  a  party 
having  a  power  to  create  a  portion  term,  was  discussed  in  Edwards 
V.  Slater  {u) ;  but  it  was  unnecessary  to  determine  the  point 

[3201.]  In  some  cases,  the  real  object  of  a  fine  may  be  to 
extinguish  the  power;  as  probably  in  Bird  v.  Christopher  (v), 
where  a  fine  was  levied  by  a  feoffor — ^having  a  power  of  revo* 
cation — ^to  the  cestui  que  use  or  person  having  the  estate ;  and  the 
power  was  held  to  be  extinguished.  Sometimes  it  may  be  a 
question,  whether  the  power  shall  be  deemed  to  be  executed  or 
extinguished. 


4. — Informal  Acts  or  General  Arranffements. 

[3202.]  It  is  impossible  to  lay  down  any  general  rule  as  to 
what  is  to  be  deemed  a  sufficient  denotation  of  an  intention  to 
extinguish  a  power,  where  there  are  no  express  words  directed  to 
the  point ;  or  as  to  what  acts  may  in  law  be  requisite  for  the  pur- 
pose. Where  the  power  arises  under  the  trusts  of  a  term,  or  of  a 
legal  estate,  perhaps  as  the  term  or  estate  would  still  subsist,  a  Equitable 
stronger  denotation  of  intention  might  be  required.  In  Tempest 
V.  Sabine  {w)  it  was  unnecessary  to  decide  the  point ;  the  circum- 
stances were  peculiar;  the  donee  had  become  in  titled  to  the 
bterest  in  default  of  an  appointment. 

[3203.]  Sir  E.  Sugden  (x)  cites  the  case  of  Savile  v.  Blacket  CoDcnrrence  in 
(3124)  as  one  of  an  extinguishment  of  a  power  by  a  recovery;  but 
it  does  not  appear  that  the  donee,  who  indeed  was  merely  tenant  for 
ninety-nine  years  if  he  should  so  long  live,  joined  in  the  recovery ; 


(«)  Hard.  410. 

(v)  Sty.  389 ;   see  Co.  Litt  237% 
216». 


{w)  Sug.  appx.  679. 
(x)  67. 


[3203] 
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he  waa  simply  a  party  to  the  recorery  deed.  The  Lord  Chancdlor 
treated  the  extinguishment  as  the  effect  of  his  concurrence  in  a 
new  settlement : — '^  but  having  joined  in  the  new  settlement,  he 
<'  must  not  now  derogate  from  his  own  act,  or  undo  what  he  had 
<*  done  before."  There  seems  to  have  been  a  new  series  of  limit- 
ations,  the  donee  concurring  in  conveying  to  the  tenant  to  the 
precipe;  and  the  deed  may  have  contained  covenants  (3147)  ex* 
tending  to  the  power,  though  no  express  release  appears. 


Provisions  in 
appointment  of 
a  jointure. 


[3204.]  In  Hervey  v.  Hervey^  and  Zauch  v.  JVoobtoHj  which 
arose,  as  we  have  seen  (3134),  on  powers  of  jointuring,  the  effect 
of  loose  expressions  contained  in  appointments  of  jointures  not 
going  to  the  full  extent  of  the  powers,  was  a  good  deal  considered. 
— In  the  first  case  there  was  a  provision,  that  subject  to  the  par- 
ticular jointure  appointed,  the  remainder  man  should  receive  the 
residue  of  the  rents;  and  the  appointment  was  declared  to  be  in 
bar  of  dower,  &c. — And  in  the  other  case  the  provision  ipras 
declared  to  be  a  jointure,  and  there  was  a  stipxdation  as  to  releas- 
ing dower ;  and  a  covenant  that  the  wife  and  the  sons,  to  whom 
the  property  was  limited,  should  enjoy  the  property  free  frt>m 
incumbrances,  &c.  {y), — It  was  insisted  that  these  provisions 
prevented  any  frirther  appointment  being  made  to  the  wives;  but 
the  Court  in  each  case  decided  against  the  objection,  considering 
the  words  to  be  the  ordinary  common  forms,  and  not  directed  to 
any  such  purpose  as  was  contended  for.  In  neither  case,  as  it 
seems,  was  the  remainder  man  a  party  to  the  deed  of  appoint- 
ment. In  the  latter  case  it  was  unnecessary  to  decide  whether 
the  sons  could  have  claimed  the  benefit  of  the  covenant;  there 
were  no  sons ;  and  the  point  was  raised  by  a  subsequent  remainder 
man.  It  seems  to  have  been  assumed  in  each  case,  that  had  a 
sufficient  intention  been  manifested,  the  instrument  of  appoint- 
ment might  have  operated  as  a  release,  or  a  defeazance,  notwith- 
standing the  evident  informality  of  the  provisions,  with  a  view  to 
effecting  any  such  object 


Inconsistent  [3205.]  In  Roper  v.  Halifax  (3178)  the  point  was  a  good  deal 

powers. 


(y)  See  Earl  of  Uxhridye  v.  Bayley^  1  Ves.  ju.  4i)9. 
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discussed,  how  &r,  independent  of  other  considerations,  the  intro-    chap*  xxit. 
duction  of  new,  and  in  various  respects  different  powers  of  sale       ^^^'  "• 
and  exchange,  &c,  shewed  an  inconsistent  intention;  the  old 
powers  were,  however,  considered  to  be  espressly  excepted,  and 
were  held  to  remain  in  full  force. 

[3206.]  In  Smith  v.  Death  (3127)  all  that  appears  is  that  the  DealiDg. 
father  and  son  joined  in  a  recovery;  though  in  what  particular 
manner  as  to  voucher,  &o.,  is  not  stated.  The  F.  C.  held  that  in 
general  every  power  given  to  a  tenant  for  life  could  be  destroyed 
by  attch  a  dealing  with  the  estate  as  would  make  the  exercise 
repugnant  to  such  dealing.  In  the  particular  case  it  does  not 
appear  that  the  tenant  for  life  took  any  remainder  under  the  will; 
so  that  the  dealing  referred  to  may  have  been  the  enabling  of  the 
tenant  in  tail  to  suffer  a  recovery.  The  deed  may  have  operated 
perhaps  aa  a  release  of  the  power. 

[3207.]  We  may  here  notice  TaBH>t  v.  J\pper(z): — A  man 
settled  lands  to  the  use  of  himself  for  life,  with  remainder  to  the 
use  of  trustees  for  ninety-nine  years,  if  another  so  long  lived,  upon 
such  trusts,  &C.,  as  the  settlor  should  direct,  with  remainder  to  the 
use  of  the  settlor's  first  son,  &c., — the  settlor  reserving  a  power  to 
make  leases  toith  Jme  or  without  fine,  and  rendering  such  rents 
and  services  as  he  should  think  fit. — The  settlor  executed  another 
deed,  whereby  he  declared  the  trusts  of  the  term  for  the  payment 
of  his  debts. — And  it  was  held  that  the  power  was  not  affected  by 
the  execution  of  this  deed,  the  term  having  been  originally  sub- 
ject to  the  power;  and  that  a  lease  granted  without  the  reservar 
tion  of  any  rent  was  good.  The  settlor  appears  to  have  retained 
his  life  interest 


5. — As  to  the  Partial  Extinguishment  of  powers 

[3208.]  The  partial  exting^hment  of  powers  may  happen  in  Distinctions. 
various  modes.   Thus,  a  power  may  be  wholly  extinguished  as  to 

{2)  Skin.  427. 

[3208] 
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a  part  of  the  property ;  or  as  to  a  part  of  the  estate  or  interest  in 
the  whole  of  the  property.  Again,  the  power  may  be  suspended 
for  a  time,  so  that  during  that  time  it  cannot  be  executed  at  all; 
or  it  may  be  defeazanced  in  puch  a  way,  that  it  cannot  be  exe- 
cuted without  the  consent  of  another.  Other  cases  may,  too, 
occur.  The  authorities  already  discussed  go  to  some  of  these 
points. 


Cooditions. 


[3209.]  Originally  it  seems  to  have  been  doubted,  whether 
powers,  or  at  least  powers  of  reyocation,  could  be  partially 
extinguished.  The  doubts  arose  (a)  from  their  resemblance  to 
conditions  (279)  (3217),  which  in  general  are  entire,  and  cannot 
be  apportioned.  It  was,  however,  very  early  settled,  that  the 
resemblance  did  not  hold  in  this  or  in  many  other  respects. 

[3210.]  The  matter  may  be  considered  under  two  heads:— 

(a.)  Generctl  Subject. 

(b.)  Whether'  the  Suspension  of  a  power  operates  so  as  to 
Prevent  its  being  JSjcecuted  at  all  until  the  act  of 
suspetision  ceases^  or  simply  to  Pos^one  its  effect. 


Powers  of  re- 
vocation. 


(a.)  General  Subject* 

[3211.]  That  a  power  of  revocation  may  be  extinguished  in 
part  of  the  land,  leaving  the  power  in  force  as  to  the  other  part, 
is  laid  down  by  Lord  Coke  {b) ;  he  considers  it  is  ^^  in  the  nature 
^'  of  a  limitation,"  and  contrasts  it  with  a  condition  (279). 


[3212.]  It  appears  also  to  have  been  agreed  in  BvUock  v. 
Thome  (c),  that  a  power  of  revocation  could  be  either  extin- 
guished in  part  of  the  land,  or  extinguished  or  suspended  in  effect 


(a)  See  Anon.  Moo.  608. 

\b)  Co.  Litt  237» ;  ib.  216S  citing 
Earl  of  Skrew8bwy*s  case ;  see  S.  C. 
cit.  in  D%gge*8  case  (3110);  sec  Anon. 


Moo.    606;   Kibhet   v.    Lee^    HoK 

312. 

(c)  Moo.  616;  S.  C.  cit.  in  Di99^* 

case  (3110). 

[3212] 
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for  part  of  the  estate ;  the  argument  to  the  contrary  proceeded    chap.  xxiv. 
a  good  deal  on  the  framing  of  the  power,  the  words  ^^  any  part,"        ^^^*  "* 
&C,  not  being  found  (444). 

[3213.]  In  Digg^s  case  (31 10),  too,  as  appearing  in  Mocre^  it 
18  said,  that  '^  if  one  has  power  of  revocation,  which  extends  to 
^^  divers  lands,  if  he  levy  a  fine  or  make  a  feoffment  by  which  he 
*'  determines  his  power  of  revocation  of  part  of  the  land,  yet  the 
<< power  remains  for  the  residue" — Lord  SItrewAwrj/s  case  and 
BuOock  V.  Thome  being  dted — "  but  of  a  release  of  a  power  of  Partial  reUate. 

« 

^*  revocation  in  part  dubitatur.** 

[3214.]  Sir  E.  Sugden  (<f),  after  stating  that  future  powers 
may  be  defeazanced  either  wholly  or  in  part— citing  AJbamfs  case 
(3137),  Leigh  and  Winter  (3215),  &c— adds,— *'  but  it  seems  to 
^  have  been  doubted  whether  a  -power  can  be  released  in  part," — 
referring  to  the  above  passage  in  Moore,  and  subjoining, — **  but 
'^  see  Countesg  of  Boscommon  v.  Fowke  (772).  It  seems  difficult 
to  understand  the  ground  of  the  doubt  stated  in  Moorej  sup- 
posing it  to  apply,  as  apparently  it  does,  to  the  release  of  a 
portion  of  land  from  the  operation  of  a  common  power  of  revo- 
cation ;  it  is  not  very  obvious  why  a  common  power  of  revocation 
may  not  be  exdngiiished  by  the  release  of  the  particular  portion 
of  the  land  from  the  power,  as  well  as  by  the  levying  of  a  fine 
or  the  making  of  a  feoffment  of  that  portion ;  and  it  may  be 
thought  that  there  is  no  ground  for  the  doubt  The  case  of  the 
Countess  of  Hoscommon  v.  Fowke  appears  not  to  throw  much  light 
upon  the  point ;  the  power  of  revocation  and  new  appointment 
seems  there  to  have  been  executed  as  to  part  of  the  lands,  it  being 
left  in  force,  and  that  by  an  express  provision,  as  to  the  rest 
of  them ;  the  introduction  of  a  particular  power  of  leasing  and 
other  provisions  may,  perhaps,  have  caused  the  ground  of  doubt, 
which  seems  not  to  have  been  much  relied  on. 

[3215.]  In  Leigh  v.  Winter  (e),  a  father  settled  an  estate  on 


{d)  66.  I  Hamnumd  (3153). 

(e)  W.  Jo.  411 ;  see  HtUchesan  v.  I 

[3215] 
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CHAP.  XXIV.  himself  for  life,  with  remainder  to  his  son  in  tail, — ^reserving  a 
^^'  "•  power  of  revocation  if  the  son  should  marry  without  his  consent; 
the  feither  afterwards,  by  an  indenture  made  between  him  and 
the  son's  maternal  grandmother,  covenanted  not  to  revoke  the 
limitations  without  the  consent  of  a  third  party,  and  declared 
that  all  other  revocations  should  be  void ;  and  it  was  held  that 
this  executory  power  was  thereby  restrained.  The  report  is 
short  and  imperfect;  and  it  does  not  appear  dearly  how  the 
case,  which  was  depending  in  Chancery  between  the  settlor  and 
the  grandmother,  arose.  Two  common  law  judges,  however, 
assisted ;  and  it  would  seem  that  the  subsequent  deed  was  con* 
sidered  to  have  operated  as  a  legal  defeazance  of  the  power. 


(b.)  Whether  the  Suspension  of  a  power  operates  so  cu  to 
Prevent  its  being  Executed  at  all  until  the  act  of 
Suspension  ceases,  or  simply  to  Postpone  its  effect, 

[8216.]  In  YeJlcmd  v.  Ficlis  (/■),  according  to  Moor^s  very 
short  note  (^),  there  was  a  covenant  to  stand  seised  to  the  use  of 
the  settlor  for  life,  with  divers  remainders  for  life  and  in  tail, 
with  the  reversion  in  fee  to  himself^ — >^^  with  general  power  of 
<(  revocation  of  all  uses  in  remainder^ — After  this  the  settlor 
made  a  lease  for  year8.-^He  then,  during  the  existence  of  the 
lease,  exercised  the  power  of  revocation. — A  question  was  raised 
whether  the  power  was  not  suspended, — that  is,  totally,  so  as  to 
prevent  its  exercise  in  any  degree  so  long  as  the  lease  should 
last;  and  the  Court  was  divided  in  opinion, — Coke^  C.  J«,  how- 
ever, holding  that  the  settlor  might  revoke  for  all  but  the 
term;  or,  in  other  words,  that  the  operation  of  the  power  was 
suspended  with  reference  to  the  term,  but  not  the  positive  exer- 
cise of  the  power. 

[3217.]  It  would  seem  that  on  the  making  of  the  lease,  there 
was  no  attempt  to  exercise  the  power  of  revocation  (63).    The 


(/)  See  Powell,  310.  {g)  788. 

[3217] 
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power  was  confined  to  the  uses  in  remainder  only  (A) ;  but  the 
lease  no  doubt  extended  beyond  the  life  of  the  settlor  (z),  so  as 
to  bind  his  reversion  in  fee  at  all  events  ;  and  after  a  revocation 
perltt^w — at  least  under  some  circumstances — either  at  law  or  in 
equity,  the  whole  estate.  As  observed  by  Sir  E.  Sugden(j)^ 
with  reference,  however,  more  particularly  to  leases  for  life,  the 
doubt  may  have  arisen  from  the  assimilation  of  powers  to  condi-  Conditions 
tions(3209);  indeed  RoUe  in  his  Ahridgmentj  classes  the- case 
under  the  title  "  C!ondition  '*  (A).  His  note,  which  is  an  original 
one,  varies  in  some  degree  from  Moore.  BoUe  expressly  states 
it  to  have  been  agreed  by  the  Court,  that  the  power  could  not 
be  exercised  during  the  lease  ;  and  further,  that  it  was  doubted 
whether  the  power  could  be  exercised  after  the  expiration  of  the 
lease,  or,  in  other  words,  whether  the  power  was  not  extinguished. 
According  to  Moore,  a  difference  seems  to  have  been  taken 
where  there  was  an  express  power  to  make  leases;  that  is,  sup- 
posmg  the  original  assurance  to  be  of  a  nature  to  admit  of  such 
a  power.  In  such  a  case — of  course  assuming  the  power  to  be 
pursued — ^it  seems  to  have  been  agreed  that  the  power  of  revo- 
cation could  at  once  be  exercised,  without  prejudice,  however,  to 
the  lease  (1436). 


[3218.]  In  another  case  in  Moore  (I),  it  was  said  that  a  lease 
for  years  would  not  prevent  a  power  of  revocation  being  exe- 
cuted subject  to  the  lease ;  and  that  though  there  was  a  fine  (8195) 
for  the  further  assurance  of  the  lease.  The  latter  point  may 
depend  on  the  nature  of  the  fine,  and  on  other  circumstances.  A  Fine. 
difference  was  taken  between  powers  and  conditions.  The  report 
IB  somewhat  imperfect  upon  the  question  of  the  lease. 

[3219.]  In  an  jhtonymaus  case  also  in  Moore  (a),  there  was 
a  settlement  to  the  use  of  the  settlor  in  tail,  with  the  reversion 
to  his  right  heirs, — subject  to  a  power  of  revocation  and  new 


(A)  See  Sag.  51, 53,  73. 

(t)  See  Anon>  Moo.  608. 

(i)64. 

(k)  See  Vin.  "  Condon."  307,  pi. 


^,3. 
(0  Bullock  V.  Tlicme,  Moo.  615. 
(a)  608;  (3176). 
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appointment ;  and  it  was  argued  that  a  lease  for  years,  made  not 
under  the  power,  would  only  suspend  the  operation  or  effect  of 
the  power,  much  the  same  as  if  the  lease  had  been  made  under 
the  power,  so  as  to  be  a  limitation  pro  tanto  ;  but  it  was  consi- 
dered that  the  power  would  be  extinguished  by  livery  (3227): 
no  judgment  upon  the  point  appears. 


Lease  and 
grant. 


[3220.]  In  Snape  y.  Turton  (ft),  a  settior  was  tenant  for  life, 
with  what  appears  to  have  been  held  a  general  power  of  revocft- 
tion  and  new  appointment;  he  on  one  day  made  a  lease  for  a 
month  (or  some  other  term),  and  on  the  next  day  made  a  grant 
in  fee,  on  which  the  tenant  under  tiie  lease  for  a  month  attorned; 
and  on  a  discussion  as  to  the  effect  of  the  lease,  it  was  held  that 
<<  this  lease  for  a  month  and  gprant  of  the  reversion  being  a  oom- 
*^mon  assurance,  shall  be  taken  as  one  act;"  an  opinion  being 
expressed  that  if  otherwise, — the  operation  or  effect  only  of  the 
power  would  have  been  suspended,  and  not  tiie  total  execution:-* 
*^  But  the  Court  said  that  if  he  who  has  such  a  power  to  revoke 
*'and  limit  new  uses,  makes  a  lease  for  life^  this  suspends  his 
^^  power  as  to  tiie  fee ;  and  so  a  diversity  between  lease  for  yean^ 
'^  and  for  life  or  estate  of  frank-tenement." 


Lease  and  Re- 
lease. 


[3221.]  The  general  point  has  been  adverted  to  in  one  or  two 
cases,  with  reference  to  a  common  lease  for  a  year  accompanying 
a  release ;  as  in  Lord  Leicester's  case  (c),  on  a  simple  power  of 
revocation,  and  in  Tomlinson  v.  Dightan  (799),  on  a  power  to 
appoint  a  reversion  in  fevour  of  children,  &c. 


Powers  of  sale 
and  exchange. 


[3222.]  Sur  £.  Sugden  (<f),  referring  to  Goodright  v.  Catat 
(2447),  which  in  &ct  arose,  not  on  *^  a  general  power  of  revoca- 
"  tion "  in  the  ordinary  sense,  but  on  a  power  of  sale  vested 
under  a  settlement  in  a  tenant  for  life,  and  who  had  granted  a 
lease  out  of  his  life  interest, — says,  ^^  it  was  determined  that  the 


(5)  Cro.  Car.  472,— W.  Jo.  392,— 
Viii.  "  Powers,"  488,  pi.  3,--490,  pi. 
2,—"  Prerogative,"  220,  pi.  3,— 
"Trial,"  412, pi.  Ir-from  Ro.  Ab.,— 
1  Ch.  Rep.  112 ;  see  S.  C.  cit  1  Mod. 


114,  and  3  Keb.  305,  in  Lord  Muf 
daunt  V.  Earl  of  Peterbro^ ;  and  in 
Tomlimon  v.  Dightan  (799). 
(e)  3  Keb.  538. 

li)  52. 

[3222] 
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*^  power  was  well  executed,  subject  to  the  lease.''  There  must,  chap.  xxiv. 
however,  be  some  mistake  here.  The  only  poiat  in  question  '^^^'  "• 
was,  whether  the  lease  was  overreached ;  and  as  elsewhere  (3173) 
appears,  it  was  held  that  it  was  not  It  became  unnecessary  to 
determine  whether  the  power  was  well  executed  or  not ;  though 
in  the  various  proceedings  on  the  case,  no  question  seems  to  have 
been  started  on  that  point  As  the  fiill  price  was  paid,  without 
regard  to  the  incumbrance  on  the  life  estate,  it  might  be  difficult 
to  question  the  validity  of  the  sale. 

[3223.]  In  the  Attorney  General  v.  Gradyll  (e),  a  tenant  for  Leasiog  pow- 
life  with  a  power  to  make  beneficial  leases,  demised  the  estate  to 
trustees  for  ninety-nine  years,  if  he  should  so  long  live,  for  the 
benefit  of  his  creditors,  appointing  the  trustees  his  attomies  to 
make  leases ;  and  on  a  question  after  the  attainder  of  the  tenant 
for  life,  whether  the  trustees  were  bound  to  execute  leases  to  the 
nominees  of  the  Crown, — it  was  held  that  the  power  to  lease 
was  suspended  by  the  creation  of  the  term ;  and  that  the  letter 
of  attorney,  if  good,  was  at  an  end :  but  in  what  sense  the  power 
was  held  to  be  suspended,  may  not  be  clear. 

[3224.]  Many  powers  of  leasing  (2206)  may  stand  on  a  pecu- 
liar ground,  as  for  instance,  a  power  to  lease  ^^in  possession;" 
for  admitting  that  a  lease  under  such  a  power  cannot  in  general 
be  made  subject  to  a  prior  interest  (2168),  it  may  follow  that, 
though  as  to  ordinary  powers  alienations  by  the  donee  in  general 
suspend  the  powers  only  as  to  their  operation,  and  not  as  to  their 
immediate  execution,  the  effect  of  an  alienation  as  to  such  a 
power  might  be  an  absolute  suspension  in  every  sense  {f). 

• 

[3225.]  In  common  cases  of  powers  of  revocation  and  powers  Conclusion. 
of  appointment,  and  other  cases  not  depending  upon  special 
grounds,  it  is  apprehended  with  Sir  E.  Sugden  {g)y  that  the  ope- 
ration  or  effect  of  the  power  is  only  suspended,  and  not  its 


(e)  Bunb.  93 ;  see  in  Ren  v.  Bwlke- 
ley  {3159). 

(/)  See  1  Sand.  Uses,  435,  4th  ed. ; 


Sug.  54. 

ig)  52 ;  see  BuU.  note  1  to  Co.  Litt 
342^ 

[3225] 
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CHAP.  xxiv.    execution ;  and  that  no  donbt  can  be  entertained  upon  the  point: 
^^^'  "•        it  may  not,  however,  be  necessary  to  adopt  all  Sir  E.  Suffden's 
reasoningp     The  aulliorities  before  (3157)  considered  (h)  seem 
to  proceed  upon  the  above  view. 


Lease  for  life.  [3226.]  We  have  seen  (3220)  that  in  Snape  v.  Turton^  a  dif- 
ference was  taken  between  a  lease  for  years  and  a  lease  for  life, 
as  to  the  suspension  of  a  power. 

[3227.]  In  Clerk  v.  Pywell  (i)  it  was  admitted,  that  a  lease  for 
years  suspends  only  a  power  of  revocation;  in  what  sense,  how- 
ever, is  not  stated.  Twisden  further  held,  that  •*  w^re  there  leases 
*^  for  life,  it  is  only  a  suspension  for  the  lives,  and  for  the  rest  if  s 
'^  good ;"  but  Keeling^  C.  J.,  and  Moreton^  denied  this,  ^  and  said 
^  the  lease  for  life  was  an  extinguishmeni  of  the  power  as  weD 
«  as  a  feofiment"  (3188)  (3219).  In  Ventris  {j)  the  expressioiB 
are  much  the  same,  it  being,  however,  only  stated  that  Keding 
and  Twisden  were  of  different  opinions  upon  the  point. 

[3228.]  Sir  E.  Sugden  {k)  has  discussed  the  subject  It  is 
difficult,  however,  to  acquiesce  in  his  view,  that  the  didum  in 
Snape  v.  T\irton  "meant  only  that  he  (the  donee)  could  not 
<^  defeat  the  lease  for  life ;"  the  cases  of  a  lease  for  years  and  a 
lease  for  life  are  contrasted.  Mr.  Sander^  (Z)  explanation,  that 
a  lease  made  by  feoffment  for  the  life  of  another,  and  dierefore 
wrongfully,  was  meant,  may  perhaps  be  more  satisfactory.  At  all 
eventis,  it  seems  sufficiently  clear  that  whatever  may  be  the  conse- 
quence of  a  wrongful  alienation,  though  for  life  only, — a  partial 
alienation  of  a  freehold  interest  will  not  in  general  affect  the 
power  in  a  manner  different  from  a  partial  alienation  for  years. 

[3229.]  The  cases  noticed  by  Sir  JB.  Sugden  upon  the  subject 


(A)  See  in  Long  v.  Rankin  (3162). 
(i)  Or  Pkil^fs,  2  Keb.  555. 
(j)  1  vol.  42. 


(A)  63. 

(0  1  Uses,  174,  4tb  ed. 
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appear  to  be  of  very  different  characters,  and  several  of  them  may  chap.  xxiv. 
be  thought  to  bear  little,  if  at  all,  on  the  point : — In  the  case  before  ^^^-  "- 
Mr.  Booth  (3186),  the  power  was  not  appendant,  at  least  in  the 
usual  sense;  so  &r  as  appears,  it  was  a  power  collateral  or  in  gross: 
2&XoLMtwicK8dictum  (3192)  in  HerringY.  Broum — ^which,  whatever 
may  have  been  the  case  with  his  ^^  opinion '*  or  general  view,  seems 
not  to  have  been  ^^  overruled '' — if  it  bear,  it  must  be  with  reference 
to  a  vmmgfvl  alienation  or  a  determination  in  some  other  way  of  the 
life  estate :  the  first  cited  dictum  imputed  to  Lord  Hale  was  with 
reference  to  a  conveyance  in  fee  by  a  person  having  a  power  of 
Tevocation,  and  may  be  <^en  to  remark :  and  Savile  v.  Blachet 
appears  to  have  arisen  on  a  collateral  power.  However,  the  general 
point  seems,  as  above  mentioned,  sufficiently  clear.  It  may  be 
observed,  that  in  Snape  v.  TSaion  it  is  said  that  the  power  would 
be  "suspended**:  in  Clerk  v.  Pyv>eU  an  "  extinguishment"  is 
spoken  of  (m). 


6. — The  Merger  of  Powers. 

[3230.]  Little  has  been  found  with  reference  to  the  merger  or 
extinguishment  of  a  power,  by  reason  of  the  union  in  the  same 
person,  of  an  interest  in  property  and  a  power  over  it.  We  have 
before  (43)  seen  that  there  is  nothing  incompatible  in  the  co- 
existence in  the  same  individual  of  an  interest  and  a  power ;  the 
cases  have  generally,  if  not  always,  arisen  where  the  interest  and 
the  power  have  been  vested  in  the  party  by  one  and  liie  same 
instrument 

[3231.]  In  Cross  v.  Hudson  (9t),apower  to  create  a  rent  charge  Power  to  grant 
was  considered  to  have  become  extinguished,  by  an  accession  of 
the  fee  under  a  contingent  limitation  in  the  settlement  creating 
the  power.     The  estate — the  woman's — was  tlius  settled  on  an 
intended  marriage,  viz:^\xi  the  use  of  the  husband  for  life,  with 


(m)  See  Doe  r.  Thorley^  10  East, 
437. 
(»)  3  B.  C.  C.  30;  sec  Co.  Litt 


52  ;  Godb.  319,  in  Lard  Sheffield  v. 
Radcliffe;  Langley  y.  Sneyd  (1594); 
(1722). 

[3231J 
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remainder  to  the  use  of  the  wife  for  life,  with  remainder  to  trustees 
to  preserve,  [it  is  presumed  during  the  lives  of  the  husband  and 
wife  and  the  survivor,]  with  remainder  to  the  use  of  the  children 
in  tail,  subject  to  a  power  of  appointment  among  them,  with  re- 
mainder or  reversion  to  the  use  of  the  survivor  of  the  husband  and 
wife  in  fee.  There  was  a  proviso  that  it  should  be  lawful  for  the 
husband  by  deed,  writing,  &c.,  or  by  his  will,  &a,  to  appoint  unto 
any  persons  for  life  or  a  greater  estate,  any  rent  not  exceeding 
the  annual  sum  of  100/.  to  be  chargeable,  &c., — so  as  (according 
to  the  report)  the  same  should  not  commence  during  his  life. — 
In  his  wife's  life  time  he  exercised  the  power  by  will ;  and  she 
afterwards  dying  without  issue,  he  became,  under  the  ultimate 
limitation,  intided  in  fee. — Sir  E.  Sugden  (p)  has  questioned  the 
propriety  of  this  decision ;  and  perhaps  it  would  not  be  followed. 
It  appears  perfectly  dear  that  there  is  no  rule  of  law  to  prevent 
the  co-existence  with  the  fee  of  such  a  partial  power,  any  more 
than  a  power  over  the  whole  inheritance ;  and  admitting  this,  the 
intention  will,  it  seems,  be  in  general  better  answered  by  the 
power  being  left  in  existence,  since  the  doctrine  of  merger  very 
frequently  defeats  the  intention.  Lord  Thurhw  does  not  appear 
to  have  ^ven  much  attention  to  tiie  point,  he  considering  it  dear 
that  tiie  will  would  be  made  good  out  of  the  interest;  though  as 
noticed  by  Sir  E,  Sugden  {p)y  according  to  a  recent  decision  (q\ 
the  contingent  interest  was  not  devisable.  In  this  latter  case 
Cross  V.  Hudson  appears  not  to  have  been  dted. 


Powers  of  sale 
and  exchange. 


[3232.]  Admitting  the  doctrine  in  Cross  v.  Hudson  to  be  correct, 
it  may  not  follow  as  of  course,  that  it  would  hold  where  the  power, 
as  in  the  case  of  the  usual  powers  of  sale  and  exchange,  is  vested 
in  trustees^  to  be  exercised  with  the  consent  of  a  party  who 
acquires  the  whole  inheritance. 


[3233.]  The  point  was  noticed  in  Mortlock  v.  BuUer  (r),  which 
arose  on  a  strict  setdement  executed  on  a  marriage,  the  wife 


(o)  89,  &c. 

(p)  91. 

(q)  Doe  d.  Calkin  v.  Tomkinton,  2 


M.  8c  S.  165. 
(r)  10  Ves.  292. 


[32331 
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dying  without  issue  in  the  life  time  of  her  husband.  Sir  E.  Sug^  chap,  xxiv, 
den  (s)  considers  Lord  Eldon  as  having  intimated  that  the  power  ^^^-  "* 
was  extinguished,  the  point,  however,  not  being  decided:  it 
seems  scarcely  clear  that  the  words  apparently  attributed  to  Lord 
Eldon^  are  not  the  words  of  the  supplemental  bill.  Sir  E.  Sugden 
adds : — ^^  The  substantial  ground  upon  which  such  a  power  in  Constraction. 
'^  trustees  should  be  held  not  to  be  subsisting,  is  that  the  intention 
'*  of  the  settlement  was  to  confine  it  (431 )  (527)  to  the  time  during 
'^  which  the  uses  of  the  settlement  existed''  (t).  With  regard  to 
this,  it  is  not  easy  to  discover  that  any  evil  can  result  &om  the 
existence  of  the  power,  at  least  in  such  a  case  as  Mortlock  v.  Bvller; 
if  therefore  the  power  be  not  merged  or  extinguished  on  the 
union  of  the  fee  by  the  operation  of  a  rule  of  law,  without  regard 
to  intention,  it  may  be  thought  that  there  is  no  sufficient  reason 
why,  in  the  construction  of  the  power,  we  should  depart  from  the 
words  which  clearly  do  not  confine  it  in  the  way  proposed.  With 
respect  to  the  point  of  merger  or  extinguishment  as  noticed  by 
Sir  E.  SugdeUj  there  was  an  intervening  estate  to  preserve  con- 
tingent remainders  (u). 

[3234]  In  the  case  of  Trawer  y.  Knightlt/  (2540),  which  Sir 
E.  Sugden  (v)  cites  in  connexion  with  Mortlock  v.  Buttery  the 
power  was  under  the  express  words  to  operate  ^'  during  the  con- 
**  tinuance  of  the  trusts,"  and  during  those  only. 

[3235.]  In  Wheate  v.  Hatty  which  is  elsewhere  (2422)  con- 
sidered, besides  portions  due  under  a  prior  settlement,  there 
were  subsisting  imder  the  particular  settlement,  a  jointure  rent 
charge  and  a  term  for  securing  it. 

[3236.]  Sir  E.  Sugden^  in  another  place  (tr),  after  a  passage  some- 
what similar  to  that  above  quoted,  and  with  reference  to  powers  of 
jointuring  and  charging  portions,  as  well  as  leasing  powers  and 


(s)  92 ;  and  see  in  Wheate  y.  Hall 
(2422;. 

(I)  See  Cooke  v.  Bromehill,  Noy. 
66 ;  (286)  (312). 

VOL.  II.  s  s  [3236] 


(tt)  See  Cross  ?.  Hudson  (3231). 
(r)  93. 
(tr)  91. 
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CHAP.  XXIV.  powers  of  sale  and  exdiange,  adds ; — ^  To  this  **  (coiistniction), 
"^'  "•  "  there  could  be  no  objection ;  it  would  not  afiect  any  prior  exe^ 
<<  cise  of  the  power,  although  by  will ;  of  course  where  the  power 
<<  has  been  executed  by  deed,  the  accession  of  the  fee  will  not  inT»- 
^'  lidate  the  execution."  As  to  the  latter  p(unt,  there  can  be  no 
doubt;  but  with  respect  to  the  former,  it  might  be,  in  general  at 
least,  difficult  to  support  any  execution  by  will  where  the  power  bas 
not  continued  down  to  the  death  of  the  testator  (1743) :  whether 
the  power  ends  by  mei^er  according  to  the  view  taken  in  Oofi 
V.  HtuboTif  or  by  construction  according  to  Sir  E.  Svgden^s  mwy 
perhaps  cannot  make  any  difference  with  ref^ence  to  the  Tali£ty 
of  an  appointment  tyr  will 

D^ent  of  fee,       [3237.]  Possibly  there  may  be  more  ground  for  thinking  thit 

a  subsequent  *^  descent,"  or  a  ^^  subsequent  conTeyance''  (x)^ 
the  inheritance,  would  destroy  a  power,  than  such  an  union  tf 
that  which  happened  in  Cross  y.  Hudson  ;  but  one  difficulty  may 

Principle.         be  in  discovering  the  precise  principle  upon  which  the  doctrine 

rests.  It  cannot  be  contended,  it  is  presumed*  that  becanse  a 
power  may  be  released  by  the  donee  to  a  third  party  having  an 
interest,  therefore  if  the  interest  should  bec(Hne  vested  in  ike 
donee,  the  power  will  be  merged  or  exting^hed  as  a  matter  of 
course ;  if  so  great  inconvenience  might  arise,  especially  aa  to 
limited  and  partial  powers.  In  the  absence  of  further  dedswDS 
the  whole  doctrine  will  doubtless  be  acted  on  with  great  cautioD. 
Mr.  Sanders  (^),  after  noticing  that  a  power  limited  to  a  stnnger 
to  revoke  uses,  cannot  be  released  or  extinguished  by  him  (dUO), 
adds, — ^^but  if  the  donee  of  the  power  in  this  case  should  acqwR 
<^  the  fee  simple  of  the  estate,  the  power  would  bec<»ne  UDne* 
**  cessary  and  would  be  consequently  extinguished;*'  he  how- 
ever dtes  no  authority.  Such  a  cas^  may  not  be  very  likely  to 
happen. 


(x)  Sug.  91.  (y)  1  Uses.  174,  4th.  ed. 


[3237] 
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CHAP.  XX lY. 
SEC.  III. 


SECTION  UL 

AS   TO    POWERS   BEING   BARRED. 


A  few  remarks  may  be  made  on  the  bar  of  powers, — 

h—Btf  Recovery  (3238). 

'2.-31^  Fines,  Pogsetnan,  ^e.  (3243). 


1. — Bar  by  Recovery. 

[3238.]  In  an  old  Atumynwus  cose  (z),  inhere  one  devised  lands  Powers  after  an 
to  three  persons  successively  in  tail,  *^  and  if  they  all  die  without 
"  issue  that  then  the  land  shall  be  sold  by  his  executoxsy"— >it  was 
heU  that  a  recovery  by  the  second  tenant  in  tail,  when  in  possesf- 
sion,  barred  the  executors  from  making  a  sale. 

[3239.]  In  Langhy  v.  Brown  (a),  an  estate  was  limited  to  a 
woman  in  tail,  with  remainder  as  she  should  appoint,  and  in 
de&ult  of  an  appointment  to  her  in  fee ;  and  her  recovery  was 
held  to  destroy  the  power.  Here  indeed  the  tenant  in  tail  was 
also  the  douee  of  the  power,  and  had  the  ultimate  remainder 
mfee. 

[3240.]  Upon  the  gpround  on  which  a  power,  subsequent  to  an  Powers  to  ap- 
estate  tail,  and  analogous  to  a  remainder,  can  be  defeated  by  a  dren,  &c. 
recovery,  it  has  been  urged  as  to  a  settlement  on  a  party  for  life, 
with  remainder  to  his  children  as  he  shall  appoint,  and  in  de&ult 
of  an  appointment  to  his  children  in  tail, — that  without  reference 
to  the  question,  whether  the  donee  of  the  power  can,  as  such, 
extinguish  it  (3118),  a  recovery  by  the  tenant  for  life,  and  the 


W  Moo.  73,  pL  201;  Dal.  72,  pi.  49.  {a)  2  Atk.  195. 

s  s  2  [8249] 
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CHAP.  XXIV.  remainder  men  in  tail  will&arit;  thal(  the  power  is,  it  seems, 
^^^'  "'•  in  some  sort  of  sense  a  limitation  after  or  behind  the  estates 
tail.  The  same  argument  has  been  urged  even  as  to  the  usual 
powers  of  sale  and  exchange,  though  they  may  be  only  exerciseable 
during  the  life  and  with  the  consent  of  the  prior  tenant  for  life, 
and  though  they  operate  upon  the  possession,  and  might  be  uiged 
in  a  variety  of  other  cases,  somewhat  analogous.  Mr.  Budtr  (h) 
expresses  an  opinion  in  £Ekyour  of  the  bar,  in  certain  cases,  re- 
ferring to  various  distinctions.  Sir  E.  Sugden,  in  the  seyenl 
editions  of  his  work  (c),  states  that  he  formerly  inclined  to  tie 
same  opinion ;  but  subsequent  consideration  had  induced  him  to 
think  the  point  very  doiibtfuL  Mr.  Preston  {d)  treats  the  general 
point  as  somewhat  doubtful. 

[3241.]  The  question  was  a  good  deal  agitated  in  the  case  of 
Roper  v.  Halifax  {e)  on  powers  of  sale  and  exchange,  Mr.  &n- 
ders  \f)  fully  discusses  the  point  with  reference  to  that  case,  and 
in  the  Appendix  to  his  work  (y),  there  is  a  very  elaborate  opinion 
of  that  gentleman,  and  of  Mr.  Duval^  against  the  bar,  an  opinion 
which,  in  its  result,  was  confirmed  by  the  decision  of  the  Cbflumn 
Pleas.  A  sketch  of  an  argument  on  the  other  side  appears  in 
Sir  E.  SugderCs  Appendix. 

[3242.]  Upon  a  subject  involved  in  some  obscurity,  and  upon 
which  such  a  conflict  of  opinion  appears — ^for  besides  the  opinions 
above  referred  to,  Mr.  Serjeant  Hill  (h)  seems  to  have  differed 
with  Lord  HdU^  Lord  HoU^  and  Lord  Hardwicke^  upon  points  in 
some  degree  connected — and  where,  from  our  ignorance  of  the 
real  principles  on  which  recoveries  are  founded  (t),  there  fa  so 
little  to  guide  us, — it  maybe  sufficient  to  refer  to  these  various  <Hsr 
cussions.  It  is  evident  that  the  cases  in  question  are  not  obnoxions 
to  the  rule  of  law  as  to  perpetuities;  and  that  a  decision  in  favour 


(J)  N.  1  lo  Co.  Litt.  342'*. 

(c)  1st  ed.  76,  2nd  ed.  77,  3rd  ed. 
79,  4th  cd.  79. 

((/)  1  Ab.  398,  400. 

{e)  8  Taunt.  845,  Sug.  appx.  641 ; 
see  Davis  v.  Uphill^  1  Swans.  129. 


(/)  1  Uses,  175,  4th  ed. 
(y)  lb.  426. 
(h)  I  Sand.  Uses,  436. 
(t)  Marlind.TreyonweUT.  6'ft«A«"» 
Willes,  444. 
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of  the  bar,  would  very  frequently  defeat  the  intentioQ :  indeed  it    chap.  xxiv. 
might,  in  many  cases,  be  much  better  that  estates  limited  in       ^^^'  "'• 
default  of  an  appointment,  or  subject  to  a  power,  should  be  held 
to  be  contingent,  and  not  vested  (2737),  rather  than  that  ante- 
cedent powers  should  be  subject  to   be   thus  barred.     There, 
appears  to  be  little,  if  any,  probability  of  the  point  being  again 
agitated,  as  to  powers  of  sale  and  exchange,  under  the  circum- 
stances existing  in  Roper  v.  Halifax^  whatever  may  be  thought 
of  other  cases. 


2. — Bar  hy  Fines,  Possession,  §*c; 

[3243.]  In  Willis  v.  Sharral  (j),  by  a  marriage  settlement  of  Collateral 
lands,  a  power  was  limited  to  a  party  to  dispose  of  a  sum  of 
money ;  and  in  default  of  the  payment  of  the  money  as  therein 
mentioned,  a  trustee  was  authorized  to  make  a  lease  of  the 
settled  lands,  to  raise  the  sum. — The  money  was  charged ;  but 
the  power  to  create  a  term  was  not  exercised. — A  fine  was  levied 
by  the  owner  of  the  land  after,  it  seems,  the  money  had  become 
payable ;  and  five  years  passed  without  claim. — It  was  held  that 
there  was  nothing  in  the  Statutes  of  Fines  to  reach  a  power ; 
and  that  generally  speaking  some  right  that  a  person  has  in  an 
estate  must  be  displaced,  in  order  that  a  fine  may  operate  as  a 
bar;  that  the  charge  was  not  barred;  and  further  it  seems  that 
if,  as  an  equitable  charge,  it  was  barred,  stiU  that  there  was 
nothing  to  prevent  a  term  being  created.  The  latter  point  may 
perhaps  deserve  consideration. 

[3244.]  As  observed  by  Mr.  Preston  (A),  with  reference  to  a 
power,  **  there  cannot  be  any  adverse  possession  until  the  au- 
^*  thority  is  executed ;  nor  imtil  a  right  of  entry  exists  under  an 
**  estate  given  by  the  authority;  in  the  mean  time,  the  possession 
"  of  the  person,  by  whom  the  fine  is  levied,  is  perfectly  con- 


(j)  1  Atk.  474 ;  see  Butl.  note  1  to 
Ck>.  Litt.  342^ 
(A)  1  Con.  233*;   and  see  2  Ab. 


258;   see  Edwards  y.  Slater,  Hard. 
410. 

[3244] 
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CHAP.  xxiY.    c<  sistent  with  the  right  to  exercise  the  BuAontj"    This  piiii- 
SEC.  III.       ^jpj^  would  seem  to  apply  to  various  kinds  of  powers,  if  not 


Powers  in  gene-  ^^  powers  in  general ;  though  Sir  E.  Sugden  (I)  dtes  the  case  of 

Willis  V.  Sharralf  as  if  the  doctrine  applied  solely  to  powers  in 
the  strictest  sense  collateral. 


Old  cases. 


[3245.]  There  is  nothing  new  in  the  doctrine.  We  find  from 
various  old  authorities  (m),  that  a  power  in  executors  cannot  be 
affected  by  feoffinents,  fines,  &c.,  of  the  heir  or  others ;  or  by- 
possession  in  a  sense  adverse. 


.[3246.]  As  to  a  discontinuance  of  an  estate  tail  with  reference 
to  a  power  following  the  estate,  we  may  refer  to  Fartescue  r. 
Jobson  (n). 


(0  49. 

(m)  Anon.  Keilw.  40*»;  see  Jeni. 
184,  pi.  76;  Br.  "Devise,"  pi.  36-, 
see  also  in  Faringdon  y.  Dairel  (143) ; 


Br.  "  Dense,"  pi.  32 ;   £dvwdt  t. 
Slater,  nqt, ;  (3109). 
(n)  HeU.  90. 


[3246] 
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INDEX. 


*«*  It  is  thought  needlesiy  under  a  principal  head,  to  repeat  the  divisions; 
a  reference  to  them^  as  appearing  in  the  body  of  the  work,  seems 
here  sufficient. 

The  paragraphs,  and  not  the  pages,  are  referred  to  throughout  the 
Index, 


NOt. 

ACCELERATION, 

of  the  exercise  of  powers  by  means  of  a  surrender        •         (423) 
of  limitations  following  void  limitations  .        .        .(1578) 

ACCEPTANCE, 

express  or  implied  as  to  an  estate  or  power  .  (^41)  ' 

ACCIDENT, 

disabilities  arising  from (3001) 

ACCUMULATIVE, 

or  double  powers (91)  &c. 

ACQUIESCENCE, 

in  expenditure,'^lea8eB,  &c. (2413) 

ADMINISTRATOR, 

cannot  exercise  a  power  of  sale  vested  in  an  executor  (621) 

ADVANCEMENT, 

appointment  of  provisions  for  •        •        •        «        (1302) 

provisions  for,  in  default  of  an  appointment        •     (1302)  (2816) 
provision  for,  wbetber  in  the  nature  of  a  trust  .  (244) 

by  a  parent  bow  faf  a  purchase,  or  in  satisfaction,  &c. 

(1185)  (3083) 

ADVERSE, 

possession,  &c (159)  (3244) 
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AGES, 

fixing  of^  under  limited  powers         ....        (1296) 

power  to  portion  .         .  .         (2032) 

power  to  portioQ;— excess (1551) 

portions,  &c (2814) 

AGREEMENT, 

feme  covert — power  over  real  estate  .         .         .         (551) 

by  means  of  letters        ..,...,  (2957) 

view  of  in  a  court  of  equity (2820) 

See  Defective  Execution. 
ALIEN, 

as  to  exercise  of  powers  by  .....      (600) 

ALIENATION, 

fine  (1391) 

ALLOTMENl\ 

power  to  allot  in  severalty (1289) 

ANNUITY, 

power  to  substitute  a  new  security  ....    (467) 

APPENDANT, 

powers  (23)  (25)  (35)  (36) 

APPOINTMENT, 

I.  to  whom  it'may  be  made  [See  DivisioTis  (989)]  .  .  (987) 
executors  selling  to  themselves  .....  (2537) 
execution  of  power  of  sale  in  favour  of  purchasers  of 

equitable  interest     .  .  .  .  .         (188) 

in  the  alternative  by  a  donee  in  doubt  .         .         .       (1534) 

II.  implied,  &c.  (1613) 

whether  an  instrument,  an  appointment,  or  conveyance)      /i ;:qi\ 

[See  Dtvmon*  (1592)]  J      ^ 

or  a  will       [See  Divisions  (1631)]     .         .         (1630) 
'*  all  other  assurances,"  enuring,  &c.  •         (1615) 

construction  of  ^    (363) 

See  Revocation,  Power  of. 
APPORTIONMENT, 

of  rents  under  powers  of  sale  and  exchange     .         .         . .  (2481) 

See  Rent. 
ASSETS, 

under  powers  given  to  executors  .       .  .               .  (1797) 

property  appointed  by  common  donee  .                .         .  (1817) 

where  donee  appoints  to  old  uses        .  .              .  (1502) 

mortgage  by  an  appointee        •  .                 .         .  (1832) 
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A  SSETS, — continued, 

equitable  under  powers  in  executors  •  .  (1800) 

equitable  under  common  donee's  appointment         .  .  ( 1 836) 

"  assigns;* 

creation  of  powers      .  .  .  (85)  &c.  (724) 

in  powers  of  sale  and  exchange  .  .  .  (2477) 

bishop's  lease — to  whom  a  power  of  leasing  extends  ,       .  (2053) 

ASSURANCE,  ONE, 

instruments  of  appointment    .  .  .  .     (805) 

two  leases  .  .  .  .         .  (2241) 

ATTESTATION, 

of  signature  .....     (926) 

of  sealing      .  .  .  .  .         .     (940) 

of  publication       .....     (941) 

when  to  be  made     .  .  .  .         .     (966) 

where  to  be  made  .  .  ..  .     (941) 

form  of     ....  ..(926)  (967) 

See  Witnesses. 

ATTORNEY, 

letter  of,  revocable  act       .  .  .  . .  (275) 

under  letter — distinction  between  and  a  donee  of  a  power  .  (1218) 

See  Delegation. 

AUTHORITY, 

as  to  distinction  between,  and  a  power  .  ^  .        (3) 

naked,  contrasted  with  powers  coupled  with  an  interest     (356)  &c. 

See  Common  Law  Powers. 

BANKRUPT, 

acts  [^See  Divisions^  •  •  .         •  (1852) 

interest  of  commissioners  not  passing  .  •  (1695) 

BAR, 

as  to  powers  being  barred  [See  Divisions']  .        •  (3238) 

BARGAIN  AND  SALE, 

as  to  powers  in  ....       (66) 

as  to  inrolment  .  .  .  (809)  (874)  (970) 

as  to  relation  .... 

BEGGAR, 

whether  a  lease  can  be  granted  to  .  .         .  (2091) 

BENEFIT, 

donee  of  limited  power  obtaining      ..  .  .(2684) 


(977) 
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BLUNDERING, 

execution  .  .  •  .         •  (1985) 

BONDS, 

powers  under   ....  (11)  (til) 

BRANCHES, 

whether  particular  ceremonies  applj  to  two  bfancbes  of 

a  sentence  ....     (859) 

BUILDING, 

lease        .  .  .  .  .        .  (2393) 

CANCELLATION, 

of  appointment     •  .  •  •  .  (2728) 

CAPACITY, 

of  persons  to  execute  powers  [See  Divisions']  .         •     (475) 

CAPITE, 

tenures— disposition  of  two-thirds,  &c.  .  .       (56) 

CEREMONIES, 

as  to  the  ceremonies  flccompanytng  apppointments  [See 


Divisions'] 

.     (845) 

object  of  . 

.     (951) 

restrictive,  superfinous,  or  accumulative 

.     (907) 

CESSER, 

of  estates  by  appointment 

.  (1473) 

CHANCERY, 

bill  in,  whether  a  sufficient  appointment 

.     (851) 

CHARGE, 

direct,  overreaching  limitations 

.  (1420) 

of  donee's  debts  under  limited  power 

.  (1552) 

CHARGE,  POWER  TO, 

how  to  be  exercised,  and  effect  of     • 

.  (1223) 

as  to  charging  interest  and  general  meaning 

.  (2653) 

as  to  unlimited 

.     (366) 

when  a  charge  takes  effect 

.  (1226) 

overreaching  limitations 

.  (1419) 

several  powers,  whether  concurrent 

.  (1441) 

excess              .... 

.  (1523) 

defective  execution                            •                • 

.  (1224) 

CHARITY, 

as  to  dispensation  with  forms  • 

.  (2840) 

will — mortmain  act — ^appoiniment    . 

.  (2842) 
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CHARITY,— condffwed, 

power  to  appoint  new  trustees  •  •        •  (2591) 

vestry-men — consent  to  vicar*s  lease  •  •    (751) 

CHILDREN, 

of  a  person  having  no  prior  interest  •  •        .(1000) 

including  grandchildren    •  .  .  •     (990) 

appointment — ^fraud         .        .  .  •        •  (2684) 

extinguishment  of  powers  •  •  •  (3118) 

CLAIM, 

See  Entry. 
CLASSIFICATION, 

of  powers      •  •  •  •  •  (24)  &c. 

CLAUSE, 

100,000/.  .  .  •  .        .  (3179) 

CODICIL, 

powers  operating  as  to  new  limitations  by        •  •      (89) 

omission  of  the  word  in  a  power  •  .        .    (827) 

e£fect  of,  on  a  will  ....  (1790) 

COLLATERAL, 

powers     .  •  .  •  .        (25)  &c. 

as  to  reservation  of  powers  of  revocation  .  (1 357) 

COMMON  LAW, 

as  to  powers  under  the  statute  of  uses,  where  the  grantee 

takes  at  ....        (95) 

COMMON  LAW  POWERS  .  .        .  (6) 

to  what  extent  they  can  be  created  .  .         (53) 

by  statute  .  .  .        .         (18) 

uses  on  appointment       •  .  .  (817)  (1399) 

See  Authority. 
CONCURRENCE, 

as  to  the  concurrence  of  all' the  donees  in  the  exercise 

of  a  power     •  .  •  •        .       (603) 

CONCURRENT, 

powers  .  .  .  .  (604)  (1451) 

interests,  creation  of  .     '  .  .         •     (1287) 

leases  .....     (2243) 

CONDITION, 

I.  to  sell,  in  fenie  covert  .  .  •        .       (480) 

devise  upon  ....       (133) 

in  law,  or  implied  .  .  .         .       (148) 
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CONDITION,— con^timed, 

construction                     ....  (352) 

single  execution                       .                 .                 .         .  (444) 

extinguishment               •                 .                 .  (14) 
power  created  by                    •                .                 ••(d) 

difficulty  as  to  powers                 «     .                 .                 •  (13) 
II.  whether  power  subject  to                       .                .        (23)  (381) 

precedent     [See  Divisions]              .                 '                 .  (454) 
subsequent  or  precedent          .                 .                 .     (729)  (732) 

of  a  jointuring  power  to  be  observed              .                 .  (2003) 

powers  of  sale  and  exchange                   .                 .         .  (2458) 

.  III.  what  conditions  may  be  appointed                  .                .  (1303) 

appointment  to  pay  the  debts  of  an  object              •         .  (1305) 

appointment  for  personal  maintenance,  &c.     .                 .  (1306) 

appointment  to  object  on  condition  to  settle           •         .  (1310) 

effect  of  unauthorised  conditions     .                .                 .  (1546) 

See  Revocation,  Power  of. 

CONDITION  OF  RE-ENTRY, 

under  leasing  powers                       .                .                 .  (2365) 

as  to  remainder  man  having  benefit          •         •  (2079) 

CONDITIONAL  LIMITATION, 

added  to  a  clause  of  revocation        .                •                •  (279) 

substitution  of  other  estates                     •                 .         .  (461) 
on  payment  of  rent,  &c.,  under  powers  to  lease         (2066)  (2080) 

excess             .....  (1554) 

CONFINING, 

powers  apparently  general     [See  Divisions']          .         .  (365) 

CONSENT, 

to  the  execution  of  powers    [See  Divisions  (726)]           .  (725) 

required  only  if  a  party  alive                   .                 .         .  (726) 

clause  of,  effect  on  a  gift  to  dispose,  &c.          .                 .  (110) 

marriage                .                .                .                .         .  (740) 

to  make  a  jointure          ....  (729) 
as  to  a  direct  power  of  sale,  or  an  authority  to  consent 

to  a  sale          .                .                ,                .         ,  (492) 

of  a  tenant  for  life  under  powers  of  sale  and  exchange    .  (2430) 

to  the  appointment  of  new  trustees         .                .         .  (2562) 

to  the  exercise  by  will  of  a  power                    .                 ,  (738) 

•' first  obtained '•                     .                .                .         .  (741) 

approbation                      .                 .                ,                 .  (742) 
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CONSENT,— con«ntt«f. 

"  advice  and  direction  *           . 

.         .       (731) 

survivorship 

.      (672) 

iniiint  giving 

.      (593) 

prospective      .... 

.      (733) 

refusal,  retractation,  &c. 

.         .      (752) 

formal  clause  of              .                .                . 

.      (744) 

with  reference  to  13  Eliz, 

.    (1844) 

27  Eliz. 

.    (1880) 

CONSIDERATION, 

meritorious,  valuable,  &c. 

(557)  &c. 

See  Defective  Execution. 

inadequate  under  powers  of  sale,  &c. 

.    (2449) 

appointment  on  illegal 

.,'       .    (2674) 

CONSTRUCTION, 

of  powers 

.      (349) 

letter — spirit 

.      (369) 

letter — illusory  appointments 

.    (1110) 

special  cases 

.      (378) 

power  of  revocation  on  marriage  without  consent 

.      (406) 

jointuring  powers,  &c. 

.    (1985) 

power  to  lease     [See  Divisions] 

.    (2041) 

usage  of  country 

.    (2  J  63) 

special  case 

.    (2382) 

of  appointment 

(1399)0526) 

intention 

(796) (799) 

marshalling  or  transposing  words 

.    (1708) 

as  to  supplying  words     . 

.      (151) 

CONTINGENCY, 

powers  exerciseable  on 

.      (400) 

CONTINGENT, 

limitations  construed  as,  in  order  to  preserve  a  power     .        (74) 

See  Remainders.  Vested. 

CONTRACT, 

• 

to  purchase  an  estate,  effect  of 

.      (340) 

CONTROULING, 

by  court  of  execution 

.    (3054) 

CONVEYANCE, 

whether  an  instrument,  a  conveyance  or  appointment 

[See  Divisions'] 

.    (1591) 
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CONVEYANCE,— con«ntt€d. 

to  pay  debts^ — see  Mortgages. 
CONVEYANCERS, 

Lord  Northington,  &c.,  oq     . 
COPYHOLDS, 

I.  as  to  powers  in  assurances  of 
operation  of  wiUs 

surrender  by  feme  covert  to  the  use  of  her  will 
surrenders — prior  wiUs 
powers  of  appointment  • 

of  sale 

of  sale  and  exchange 
successive  general  powers       •  • 

tenant  for  life's  admittance 
powers — fines 
II.  as  to  instruments  of  appointment 

III.  powers  to  grant 
grants  in  reversion 
leases  of  .  •  • 

IV.  defective  assurances 
CORPORATION, 

lease  to  ... 

sale  to  •  •  •  . 

CORRUPT, 

appointments 
COUNTERPART, 

of  leases         .... 
See  Voluntary  Settlemknt. 
COURT, 

executing,  or  compelling,  or  controuling  execution  of 

powers     [See  Divisions]  •  •         .    (3026) 

where  a  rule  prescribed        .  (3037)  (3055) 

discretion  as  to  relations         .  .  (2617)  (2626) 

controuling  appointment  of  new  trustee,  &c.  .  •    (2564) 

depriving  donee  of  discretion  •  .         •    (3060) 

after  illusory  appointment    •    (1170) 
COVENANTS, 

I.  powers  created  by  .  .  .  (8)  (11) 

See  Covenants  to  stand  seised. 

II.  to  exercise  powers  .  •  .         .      (709) 


.  (554  n.) 

(72) 

(73) 

(516) 

(345) 

(77)  &c. 

(76) 

(75) 

(81) 
(81) 
(76)  (81) 
(819) 
(2137) 
(2176) 
(2136) 
(2821) 

(2090) 
(2482) 

(1131) 

(2096) 
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COVENANTS,— cojifintied. 

not  to  exercise  powers  •  •  •    (3143) 

for  title,  defeazanclng  a  power  •  •         .    (3147) 

against  a  party  claiming  by  appointment,  &c.      .    (1395) 

running  (Aoac^  y.  FTad^am)  .  .         .    (1392) 

III.  in /6a<e<  grants  under  powers     ISee  Divisions]  •    (2351) 

as  to,  with  reference  to  rent        .    (22S1) 
building  leases  .  .    (2396) 

as  to  remainder  man  having  benefit  of,  and  being  subject  to   (207 1 ) 
COVENANTS  TO  STAND  SEISED, 

powers  in  .  .  .  •        •        (58) 

of  revocation        ....        (60) 

of  appointment  .  •  .        (61)  (62) 

to  lease  ....        (63) 

in  favour  of  relations,  &c.  •  .         •        (p5) 

what  uses  are  the  old  estate  •  .  •      (286) 

appointment  by  .  •  .         •      (803) 

CRIMES, 

forfeiture  of  powers  ....  (1934) 

See  Treason. 
CROWN, 

debts        .  .  .  .  .         .  (1840) 

contempt  of  prerogative  ....  (1935) 

interest  of,  not  passing,  on  exercising  a  power        •         .  (1695) 
defective  execution  •  .  .  •  (2989) 

as  to  extinguishment  of  powers  .  .  (3176) 

overreaching  of  limitations       •         .  .  .  (1476) 

See  Treasok. 
CURTESY, 

when  husband  not  intitled  •  .  (549)  (583) 

CUSTOM, 

powers  by  .  .  .  .         .      (12) 

as  to  infants     .....    (585) 

CYPRES  .  .  .  .  .        .  (1560) 


DATE, 

day  of,  with  reference  to  leasing  powers,  &c.    •  .  (22 19) 

execution  of  lease  after  a  nominal  •  •  (2232) 
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DEBTS, 

preference  of  creditors       ....  (1835) 
conveyances  to  pay, — see  Mortgaobs. 

DECREE, 

.  sale  under         •  •  .  ...     (458) 

as  to  title  being  made  before — conditions  precedent  .     (468) 

DEED, 

o{  a.  feme  covert        .  .  .  .         .     (486) 

meaning  of "  deed"  .  .  .  (760)  (873)  (905) 

wbetl^er  it  can  mean  a  will         •         .    (760) 
object  of  "deed  or  deeds"  .  .  .     (440) 

whether  can  be  viewed  as  a  will  .  .         .    (825) 

confining  words  in  .  •  .  .  (1249) 

See  Instruments. 

DEER, 

lease  of    .  .  .  .  .         .  (2279) 

DEFAULT  OF  APPOINTMENT, 

"in  default"— meaning         .  .  .  .(2730) 

"  in  default  thereof '*  .  .  .         .(2813) 

"  default  of"  objects  ....  (2784) 

whether  estates  subject  to  a  power,  are  vested  or  contin- 
gent, {Doe  V.  Martin)  [See  Divisions']  .  .  (2737) 
limitation  in — construction — repeated  execution  .  .  (440) 
limitations  in,  where  partial  estates  only  can  be  ap- 
pointed .  .  .  .  .  (1248) 
cases  of  implied  gift  .  .  .  .  (197) 
tkB  to  appointments  wholly  or  partially  bad  .  .  (2798) 
direct  appointments  to  the  uses  limited  in                 .         .  (1499) 

See  Estates. 

DEFEASIBLE, 

appointment      .  •  •  .  .  (1368) 

DEFEAZANCE, 

of  a  power  .  .  .  .         .  (3141) 

DEFECTIVE  EXECUTION, 

I.  [See  Divisions]  .  .  .  .  (2817) 

principle  of  relief      .  .  .     (2820)  (2838)  (2989) 

as  to  powers  originally  in  their  nature  legal  .        .  (2985) 

statutory  provisions  .  .  •  .  .  (2989) 

private  and  public  acts  .  .         •  (2992) 
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DEFECTIVE  EXECUTION,— conhnwed 

distinction  between  defective  assurances  and  agreements  . 
remainder  man  having  the  benefit 

power  of  revocation  on  the  substitution  of  other  estates  (466) 
power  to  charge       •  .         • 

II.  leases  [See  Divisions']       .... 

who  a  purchaser       •  .  .        . 

remainder  man — parol  agreement,  part  performance,  &c. . 

III.  by  recital  .  .  .  .  . 
as  to  settlements  with  the  consent  of  objects 

in  jointure  estate  .  .  •  • 

as  to  portions  instead  of  land    . 

excess  •  •  •  .  . 

substantial  defects  .        • 

IV.  contract  for  sale  under  powers  of  sale  and  exchange 
agreements  to  execute  future  powers 

covenant  for  further  assurance 
DEFECTIVE  RAISING, 

of  powers  by  covenants  to  stand  seised,  and  bargains  and 
sales — as  to  relief  in  equity 

feme  covert — powers  over  real  estate  by  agreement 

as  to  meritorious  consideration 
DEFINITION, 

of  a  power        ..... 
DELEGATION, 

of  powers 

general  powers  to  charge 

of  appointment 

successive  powers 

consent  of  a  tenant  for  life,  &c. 

special  letter  of  attorney  . 

contracts  for  sale,  &c. 

valuation  of  timber 

covenants  to  exercise  powers  . 

power  connected  with  an  estate  or  interest  in  trustees 

as  to  the  word  "  assigns  *^ 
DELIVERY, 

of  deeds,  &c. 

T    T 


(2824) 
(2836) 
(2848) 
(1224) 
(2933) 
(2970) 
(2959) 
(836) 
(1009) 
(1983) 
(1281) 
(1562) 
(2930) 
(2911) 
(2908) 
(2915) 


(68) 
(561) 
(561) 

(1) 


.    (699) 

• 

.    (712) 

.    (713) 

• 

.    (714) 

•    (711) 

. 

.     (706) 

.    (706) 

a 

.    (708) 

.     (709) 

8t  in  trustees 

•     (717) 

• 

.     (720) 

(905) 
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DESCENT, 

as  to  breaking  by  tbe  execution  of  a  power     .  .     (149) 

"  DESERVE," 

power  in  favour  of  objects  who  shall  "  deserve  best,"  &c.   (1066) 

of  relations,  &c.           .                 .  (2617)  &c. 

"  DESIRE/* 

implied  trust  under  .                .                 .                .  •    (203) 

DETERMINATION, 

of  powers  by  implication,  &c.  .  .     (434)  (3233) 

e£Pect  of,  of  a  power  on  an  appointment  by  will  .  (1743) 

DEVISE, 

See  Will. 

DIRECTORY  CLAUSE, 

provision  as  to  period  of  sale,  &c.           .            •  .  (437)  &c. 
power  to  appoint  trustees               .                          (2581)  (2592) 

as  to  provisions  of  the  statute  merchant  .     (901) 

DISABILITY, 

to  execute  a  power  [See  Divisions^         •  •  (2998) 

DISCLAIMER, 

of  a  power        .                .                .                .  ,    (622) 

statute  of  disclaimer                 .                .                .  .     (626) 

renunciation  by  executor  as  to  personal  estate  only  .     (628) 

sale  to  non-acting  executor                                .  .     (637) 

partial  acting            .                 .                 .                 .  .     (638) 
powers  of  sale  and  exchange  limited  to  "  executors,"  &c. .     (632) 

trustees — as  to  statute      ...                .  •    (629) 

infant       .                 .                 .                 .                 •  .     (631) 

copyholds          .                 .                 .    '             .  .     (630) 

whether  power  divested  by  a   .                 .                 .  .     (640) 
whether  title  marketable  ....     (633) 

as  to  the  statute  extending  to  devises  of  an  interest  .     (155) 

evidence  of      .                 .                 .  .     (635) 

appointment  of  a  new  trustee  divesting  an  authority  .     (642) 

as  to  deeds                .                 .                 .                 .  .     (625) 

of  a  trust — power  to  appoint  trustees                .  .  (2551) 

by  an  heir                                  .                 .                 .  .  (3044) 

DISCONTINUANCE,  ....  (3246) 

"  DISCRETION," 

gift  "  to  the  discretion  "  of  a  party          .  (107)  &c. 
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''  DISCRETION /'^continued 

gift  at,  effect  of  a  limitation  of  life  interest  .(121) 

"  DISPOSE/'  "  disposal;!  Ac- 
gifts  to  "dispose,"  &c.  or  "at  the  disposal/'  &c.       (107)  (108) 

(118)  (135) 
effect  of  a  limitation  of  life  interest        .     (121) 
as  to  the  in^ord  "  dispose  *'  authorising  an  appointment  of 

t*>efee  .  .  .  .        .  (1233) 

sale        .  .  (2522) 

DISPOSITION, 

clause  of,  superadded  to  a  gift  .     (114) 

See  Uk PERFECTED. 

DONEE, 

of  power,  a  quasi  attorney,  &c.  .  .         .  (2681) 

an  instrument  .....     (533) 
DOUBT, 

donee  in  ..  .  .  .         .  (1533) 

DOWER, 

as  to  appointments  of  limitations  to  bar,  under  powers  of 

sale  and  exchange  .  .  .         .  (2470) 

as  to  limitations  to  bar,  in  a  conveyance  revoking  a 

prior  will  .....     (34O) 
where  grantee  in,  by  the  common  law  .  (97)  &c. 

whether  defeated  by  an  appointment  .  .  (1458) 

as  to  concurrence  of  trustee  to  bar  .  .        .  (1467) 

appointment  of  jointure  in  bar  of  .  .  (1990) 

DURESS, 

appointment  by         .  .  .  .         .  (2674) 

"  DURING  HIS  LIFE  AND  AFTER  HIS  DECEASE, " 

meaning  of  ......     (428) 

ECCLESIASTICAL  LEASES, 

defective  execution  ....  (2987) 

ELECTION, 

I.  satisfiaction,  &c.                .                .                .  .  (3075) 

limited  powers         .                .                .  .        .  (3076) 

with  reference  to  the  doctrine  of  ajpres            ,  .  (1577) 

IL  of  one  of  several  methods  of  executing  a  power  .        .     (972) 

how  an  instrument  shall  operate                       .  .  (1699) 

T    T    2 
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ELIZABETH,  STATUTE  OF  13, 

as  to  the  avoidance  of  settlements  and  appointments      .  (1842) 
settlement  to  avoid  treason       .  •  •         .(1933) 

ELIZABETH,  STATUTE  OF  27 

[See  Divisions]  .  .  .  (1879) 

whether  an  instrument  operates  under^  or 

under  a  power       .  •  •  (1519) 

as  to  leases  under  powers  in  covenants  to 

stand  seised   .  •         .       (63) 

ENABLING 

and  disabling  powers         ....  (2043) 

ENTRY, 

on  cesser  of  uses.     .  .  .  .         .  (1474) 

EQUITY, 

powers  in         .  .  .  .  .       (13) 

what  is  a  convejrance  in  .  .  (554)  (831) 

purchase  of  an  .  (2695) 

ESCHEAT, 

devise  preventing     .  .  .  .         .     (154) 

as  to  power  overreaching  .  .(1477) 

ESCROW,         .  .  .  •  .         .     (913) 

ESTATES,  &c., 

what  may   be   appointed  under  general  powers     [See 

Divisions']  .  .  .  (1204) 

to  appoint  any  '*  estates*'      .  .         .  (1208) 

to  any "  persons"  .  .  .  (1210) 

what  may  be  appointed  under  limited   powers      [See 

Divisions]         .  .  .  .         ,  (1232) 

property  given  itx  trust  .  .  (1237) 

"  estates"  in  devise  .  .         .  (1239) 

"  manner,"  &c.  .  .  .(1241) 

defeasible  estates  .  .         .  (1267) 

jointuring  powers  •  .  .  (1982) 

"  estate  or  estates,'*  object  of— -repeated  execution  .     (440) 

^  or  interest,  devested  by  a  power  .  .  (1)  (2) 

or  interest  of  appointee  whether  a  new  acquisition,  when 

he  has  an  original  interest     .  •  •  (1503) 

effect  of  settlement  when  appointment  set  aside  .  (1504) 

See  Legal  Estate.  Less.  Life  Estate.  Tail. 
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ESTATES,  {property) 

appointment  of  original  estates  comprised  in  a  trust  for 

sale               ....  .  (2715) 

ESTOPPEL, 

lease  by  .....  (1694) 

concurrent  lease       •                .                .                .  .  (2260) 

EVASIONS, 

of  law — ^treason  ....  (1927) 

EXCESS, 

in  execution  [See  Divi^on*  (1522)  ]       .                .  .  (1521) 

at  law      .                .                .                                 .  .  (1527) 

limitations  in  default  of  an  appointment  .  (2799) 

See  Defective  Execution. 
EXCHANGE. 

See  Sale  anv  Exchange. 
EXCLUSIVE  APPOINTMENTS 

[See  Divisions]  .  (1044) 

"  among/' &c.         ....  .(1045) 

"  such,"  &c.     .                 .                 .                .  .  (1055) 

"  shares,"  &c.          .                .                .                .  .  (1060) 

relations  ....       (1057)  (2597) 

under  a  power  to  portion         •                .                .  .  (2030) 
under  a  power,  without  any  gift  in  default  of  appointment  (1049) 

as  to  appointments  to  the  objects  actually  i?i  esse  .  (1079) 

to  surviving  objects   .  .  (1092) 

where  only  one  object  is  to  be  selected              .  .  (1081) 

as  to  regarding  property  badly  appointed                 .  .  (1078) 
different  funds                   ....  (1085) 

fraud       .                 .                 .                                  .  .  (2702) 

EXCOMMUNICATED  PERSONS, 

as  to  exercise  of  power  by                .                 .  .     (600) 
EXECUTION, 

court  compelling,  &c.              .                                .  .  (3030) 

See  Appointment. 
EXECUTORS, 

L  "  devises  to  be  sold,"  &c.     [See  Dwwions  (141)]  .     (140) 

as  to  implied  powers          •                .  .     (167) 

whether  they  take  the  fee  under  informal  power  .     (177) 

direction  to  convey  by  fine,  &c.                .                .  .     (171) 
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EXEC  UXORS,— continued 

land  not  testamentary  estate  .  .  .     (172) 

II.  as  to  the  concurrence  of  all      .  .  •         .     (606) 

as  to  renouncing  the  office,  and  exercising  a  power  .    (613) 

implied  power  •  •         .     (618) 

personal  estate       .  •  •     (619) 

powers  surviving     .  .  .  •         .     (648) 

powers  executed  by  secondary  executors  .     (681) 

implied  powers  .  .         .     (686) 

III.  interests  of,  not  passing  on  exercise  of  powers  of  sale       .  (1695) 

selling  to  themselves         ....  (2537) 

powers  of  sale — assets  .  •  •         •  (1797) 

See  Disclaimer.    Reprbsentativk». 

"  EXECUTORS  OR  ADMINISTRATORS," 

appointment  to  ...  .    (1749) 

EXECUTORY, 

powers  executory  in  their  nature  •     (1205)  (1247)  (2032) 

EXECUTORY  LIMITATIONS, 

as  to  acceleration  •  .         .    (1580) 

EXECUTORY  TRUSTS, 

creation  of  powers  by  ...      (258) 

power  to  charge  portions  *  .         .      (264) 

to  lease  ....      (265) 

for  braiding     .  .  .         .      (263) 

to  partition  .  .  .  (262)  (271) 

of  sale  -  .  .         .      (265) 

of  sale  and  exchange  .         (259)  (260)  (261)  (271) 

as  to  distinction  with  reference  to  a  particular  estate        .      (272) 

construction  of  powers  .  .  .      (375) 

default — vesting — {Doe  v.  Martin)         .  .         .     (2744) 

in  a  jointuring  power  .  .  .    (2012) 

effect  of  departing  from  the  terms  of  the   executory 

instrument      .  .  .  .         .      (273) 

as  to  clauses  authorising  the  correction  of  informalities  (273) 

EXECUTORY  USES, 

powers  how  far  like         .  •  ,  .        (17) 

EXTINGUISHMENT, 

what  powers  can  be  extinguished,    [See  Divisions']        .    (3103) 
of  the  means  of,  ISee  Divisions']  .  .         .    (3136) 


i 
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EXTINGUISHMENT,— fon<intt€rf 

as  to  importaoce  of  classification  (26) 

general  doctrine  in  Edwards  v.  Slater,  &c.  .          (29)  &c. 

powers  collateral    .         .                .  .                 .        (26) 

or  in  gross  .                .  (3170)  (3187) 

of  nomination      *                .  .                .    (3112) 

in  a  stranger  for  donee*s  benefit  .                 (38) 

to  appoint  by  will  .    (3151) 

of  sale  and  exchange                    .  .         .    (3169) 

of  consent  ....    (3180) 

principle  as  to  non-extinguishment  of  powors  of  sale^  &c.    (31 16) 

equitable  trust  powers            .                .  .         .    (3107) 

mortgages      .                •  .                .    (3166) 

recovery,  and  100,000/.  clause                 .  .    (3177) 

provisions  to  prevent      .                 •  .         (3156)  (3158) 

as  to  donee  deriving  a  benefit  (children)  .     ^  .    (3129) 

or  suspension  by  marriage  of  a  feme  covert  (509)  &c.  (530)  &c. 

of  powers  in  bankruptcy                  .  .                .    (1869) 


FAILURE, 

of  power  by  death,  &c.  .  .         .      (195) 

See  Default. 

FAMILY, 

arrangements  ....    (2697) 

as  to  the  word  "  femily  *       .  .  .        .    (2645) 

FEE 

and  power  subsisting  together  .  .  .       (43) 

whether  nothing  less  can  be  appointed  .         (1214)  (1253) 

FELONY,         .  .  .  .  .         .    (1934) 

FEME  COVERT, 

I.  as  to  capacity     [See  Divisions  (478)]  (^^76) 

distinction  between,  and  infant  .  .  (565) 


cannot  in  strictness  make  a  deed,  or  in  general  a  will 

alienation  of  use 

as  to  fine  of  a  trust  estate 

legal  interest  with  an  equitable  power 

may  perform  a  condition 

condition  to  sell 


(486) 
(589) 
(135) 
(138) 
(135) 
(480) 
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ft 


tt 


FEME  COVERT,— cowfmttcd 
requests-tender,  &c. 
II.  coDstruction  of  power  reserved  to   . 
implied  dispensation 
notwithstanding  coverture  '*         • 
sole  only  and  single  act/'  &c. 
limited  power 

III.  covenants,  &c.,  that  intended  wife  may  make  a  will,  &c 
husband's  assent  to  will 
restricted  to  an  exercise  by  will 
surrender  of  copyholds  to  the  use  of  her  will 
whether  a  will  an  appointment,  (Sir  £.  Clere) 
as  to  revocation  of  vnll 
will,  how  far  binding  on  next  of  kin 
probate  .... 

IV.  limitation  to  "  separate  use,"  &c. 

distinction  between  real  and  personal  estate 
in&nt     .... 

purchase  of  real  estate  out  of  separate  use  money 

appointment  under  limited  power  to  separate  use  of 

power  and  fee  vested  in 

gifi,  with  a  clause  of  disposition  superadded 
V.  unity  of  husband  and  wife 

husband's  influence 

appointment  by  wife  to  husband 

gifts  to  husband     .... 

equivocal  act   .         . 

sale  to  husband      .... 

power  to  appoint  to  any  one  ^'  except  her  husband  *' 

power,  if  she  survive  her  husband,  when  exerciseable 

concurrence  of  husband 

appointment  by  husband  to     . 
VI.  as  to  the  court's  sanction  to  an  appointment  . 

defective  execution  of  powers  and  contracts 

whether  a  lease  can  be  granted  to 

as  to  being  appointed  a  trustee  • 

FEOFFMENT, 

appointment  by  .  .  . 

effect  of  livery  on  appointment 

as  to  extinguishing  a  power 


(493) 
(362) 
(501) 
(526) 
(448) 
(135) 
(518) 

(1757) 
(784) 
(516) 

(1685) 

(1734) 
(523) 

(1772) 
(544)  &c. 
(549) 
(581) 
(552) 

(1311) 

(47) 

(114) 

(533) 

(412) 

(534) 

(537) 

(540) 

(535) 

(543) 

(512) 

(530) 

(534) 

(538) 

(2916) 

(2089) 

(2567) 

(798) 

(816) 

(3188) 
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If  Oft. 


FINE, 

appmntment  by      • 

.       (804) 

as  to  extingubhing  a  power 

.     (3189) 

barring  a  power     .                .                .                • 

.     (3243) 

whether  avoided  under  27  EHz. 

.     (1905) 

See  Recovery. 

FORFEITURE, 

acceleration  of  the  exercise  of  powers  by  means  of 

.       (425) 

See  Crimes.   Treason. 

FORMS, 

of  powers        .... 

•        (82) 

what  words  give  a  power  of  sale 

.    (2521) 

informal  powers  of  appointment 

(289)  &c. 

limitation  to  a  person,  or  as  he  shall  direct,  &c. 

.      (338) 

See  Surplusage. 

FRACTION, 

of  a  day                  .                 '                •                 . 

.    (2226) 

FRAUD, 

as  to  want  of  a  power  of  revocation 

.      (278) 

in  appointments     [See  Divisions^ 

.    (2672) 

in  the  execution  of  jointuring  powers 

.     (2021) 

execution  prevented  by           . 

.     (3015) 

See  Elizabeth  13  akd  27.    Law. 

FRAUDS,  STATUTE  OF, 

effect  of,  on  appointments 

.      (846) 

deeds,  whether  they  require  signature 

.      (869) 

difference  between  devising  and  revoking  wills 

.      (869) 

ceremonies  relating  to  wills     • 

.     (955) 

sealing  whether  signing 

.       (903) 

FUTURE  ACT, 

appointment  to  operate  on 

.     (806) 

GAVELKIND, 

infant      •  .  .  .  .         .     (586) 

«  GIVE," 

power  to,  meaning  of        .  .  •  •    ('^B5) 

GLEBE  ACTS, 

exchanges  with  rectors  .  .  •         .  (2435) 
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GRANDCHILDREN, 

whether  included  under  "  children'*  .  .  .     (990) 

«  GRANT," 

power  to  **  grant/'  &c.,  whether  conGned  to  an  execution 

by  deed  .  .  .  .         .     (767) 

GROSS, 

powers  in         •  .  .  .  .       (25) 

GUARDIANS, 

leasing  powers  in     .  .  .  .         .  (2082) 


HEIR, 

I.  descent  to,  till  exercise  of  power       .  •  (3047) 

estate  defeated  by  executor's  sale  •  .         .  (1454) 

bound  by  a  power  ....  (3038) 

junction  of,  by  way  of  confirmation  .  .         .     (188) 

as  to  a  power  being  vested  in  .  •  •     (188) 

II.  appointee,  whether  he  take  as  a  purchaser  or  by  descent .  (1780) 

See  Representatives. 
"  HEIRS  OF  THE  BODY," 

powers  to  appoint  to  .  .  .         .  (1019) 

HOTCHPOT, 

appointment  with  i^  condition  .  .  .  (1097) 

HUSBAND, 

whether  he  may  be  an  appointee  in  lieu  of  the  wife  .  (1026) 

See  Curtesy.    Feme  Covert. 


IDIOT, 

as  to  exercise  of  power  by  .  .  .     (595) 

ILLEGAL, 

estates  cannot  be  appointed       •  .  .         .  (1222) 

ILLUSORY  APPOINTMENTS, 

ISee  Divisions  (1108)  j    Table  of  Cases  (1156)] 
I.  as  to  the  legal  and  equitable  doctrine  .  .  (1110) 

authorities  as  to  the  legal  doctrine  .  .         •  (1II5) 

principle  of  the  equitable  interference       .  .         .(1120) 

extent  of  doctrine  as  to  the  objects   .  .  .(1114) 

as  to  the  words  "  provision" — "  a  reasonable  share" — 

•*  portion'* — when  found  in  a  power  .  .        .(1119) 
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ILLUSORY  APPOINTMENTS,— con/inuerf 

direct  tnists       .                •                •                .  .  (1125) 

IL  large  fund — ^two  objects            .                .  •        .  (1162) 

small  gifts  to  several  objects              •                •  .(1155) 

life  and  reversionary  interests  .                •  •         .  (1156) 

as  to  total  exclusion  wbere  a  nominal  sum  sufficient  .  (1 195) 
taking  into  account  shares  unappointed  in  consequence  of 

invalid  dispositions    .                .                .  .(1159) 

death  of  a  disappointed  object  •                •  .         •  (1167) 

appointments,  some  good  and  some  bad            .  .  (1165) 

III.  step-daughter  .  .  .  •  .  (1128) 
lunacy  of  an  object  «  .  •  .  (1 196) 
bankruptcy  of  an  object            .                .  .         .  (1198) 

IV.  gifts  to  children  and  their  issue  .  .  (1 161) 
direction  to  distribute  a  legacy  among  servants  •  .  (1201) 
direction  to  establish  a  charity          •                •  .  (1202) 

IMPERATIVE, 

powers                      .                                .  .        •    (105) 

See  Trust. 
IMPLICATION, 

I.  power  in  executors  by  [See  Divitions  (173)]   .  •    (172) 

direction  to  see  will  performed        .  (178)  (194) 

mixture  of  real  and  personal  estate  (180)  (192)  (194) 

where  the  estate  is  devised            .  •    (191) 

II.  of  life  interest,  under  trust  or  power  to  dispose,  &c.  .    (224) 

tenancy  in  common  under  implied  gifU    •  •         .  (2789) 

as  to  bad  appointment  under  implied  gifts         •  .  (2805) 

power  to  appoint  trustees        .                .  .        (2587  n.) 

IN, 

as  to  appointee  being  in  under  original  instrument  .  (1387) 
INCLOSURE  ACTS, 

powers  of  leasing  at  old  rents  •                .  •        .  (2141) 
exchanges  with  rectors     ....  (2435) 

limitations  to  bar  dower           .                .  .         .  (2479) 
INDEMNITY, 

appointment  by  way  of    .                •                .  .  (1517) 
INDENTURE, 

when  one  required   •                .                .  .         .     (974) 
INDORSEMENT, 

power  to  be  executed  by  indorsed  deed             .  .     (973; 


.  (563) 
.  (585) 
(503)  (565) 
.  (583) 
.  (569) 
.  (566) 
.  (2567) 
.  (2089) 
.  (2922) 
.  (2085) 
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NOt. 

INFANT, 

execution  of  powers  by  [See  Division*  {565)"]         .         •     (563) 
as  to  making  a  deed  or  will 
alienation  of  use 

distinction  between,  and /erne  covert 
separate  use — income 
statute  as  to  infant  executors 
as  to  an  infant  being  an  attorney  or  agent 
as  to  being  appointed  a  trustee 
whether  a  lease  can  be  granted  to 
defective  execution  of  powers  and  contracts 
fines  on  leases  during  minorities 
INHERITANCE, 

as  to  words  of,  in  a  power  .  .  .  (1205) 

how  far  necessary  in  appointments  (1320)  (1496) 

INROLMENT,  .  .  .  .         .     (968) 

See  Bargain  and  Sale. 
INSOLVENT  DEBTORS'  ACTS,  .  .  .  (1876) 

INSTRUMENTS, 

I.  by  what,  powers  may  be  executed  [See  Divisions  (759)]  .     (754) 

where  no  instrument  mentioned  .        .     (754) 

under  powers  exerciseable  by  *'  deed  or  will,*'  as  to 

resorting  to  both  methods         •  .        •  (447)  (758) 

under  power  to  appoint  by  "  writing,"  as  to  the  execution 

by  will,  &c.  .  .  .         .     (768) 

as  to  the  instrument  having  all  testamentary  qualities     (779) 

where  there  is  no  power  to  appoint  new  uses  .    (780) 

'<  instrument  or  instruments  '*  •  .  .         .    (440) 

in  two  branches  of  a  sentence,  whether  ceremonies  extend 

to  all  .  .  .  .         .    (859) 

II.  revocation  and  appointment  by  one  and  the  same  .     (844) 

''  same  or  any  other  deed*'        •  .  .        •    (844) 

appointment  to  a  party,  and  conveyance  by  the  appointee 

in  the  same  instrument  .  .  •  (1009) 

informal,  of  appointment  .  .  .        .     (795) 

whether  an  appointment  or  conveyance  {Roach  v.  Wadham)  (1697) 

III.  how  far  original  instrument  and  appointment  one     .         .  (1495) 

as  to  a  party  being  bound  by  whole  of  contents  .    (744) 

See  Appointment.     Conveyance.    Deeds.     Indenture. 

Indorsement. 
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Noe. 

INTENTION, 

in  construction  of  power  .  .         (2043)  (2115) 

whether  an  instrument  be  an  appointment  or  conveyance  (1614) 

(1647)  (1705) 
as  to  execution  not  fully  disclosed  .  .        .  (3005) 

INTERESSE  TERMINI, 

leasing  power    .....  (2058) 

INTEREST,  (estate) 

power  not  an  .  .  .  .        .        (2) 

power  coupled  with  .  .  .  (356)  (502)  (503) 

in&nt  .  •  .    (582) 

what  a  power  and  what  an  interest  [See  Divmons']  .    (106) 

gift  over  in  default  of  disposition  .  .        .     (119) 

See  Estates.    Naked  Power.    Property. 

INTEREST,  (of  money)  [See  Divisions  (2652)]         .  .  (2651) 

as  to  tenant  for  life  keeping  down  .  .        .  (2659) 

gift  of  .  .  .  .  .(1211) 

power  to  appoint  .  .  .  .(1211) 

INVESTMENTS, 

appointments  where  property  subject  to  change  of  invest- 
ments .  .  .  .        .  (2715) 

'*  ISSUE," 

whether  it  mean  children  .  .  .  .  (1013) 

to  what  issue  appointments  may  be  made  .        .  (1013) 

as  to  taking  pa"  coptto      .  .  .  .(1015) 

powers  in  favour  of— perpetuity  .  .        .    (323) 

power  to  arise  on  fiEulure  of  .  .  .    (407) 

''for  want  of  such  issue*'  .  .  .        .  (1264) 

JOINT, 

and  several  powers  ....    (605) 

power,  as  to  the  execution  by  different  instruments,  &c.  .    (812) 

JOINT  PURCHASE, 

limitations  to  bar  dower  .  .  .        .  (1452) 

JOINT  TENANTS, 

implied  gift        .  .  .  .  .  (2789) 

appointments  to  objects  as        .  .  .        .  (1292) 

JOINTURE,  POWER  TO, 

[See  Divisions  (1939)]  .  .  (1937) 

whether  exerciseable  after  marriage  .        .  (1996) 
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JOINTURE,  POWER  TO,^conHnued 

"  either  before  or  after  marriage'' 

whether  exerciseable  by  infants 

property  or  amoant  unlimited 

number  of  jointures  • 

limitation  in  severalty  or  in  common 

limitation  tans  waste 

appointment  subject  to  power  of  revocation 

overreaching  limitations 

extinguishment 

as  to  donee  obtaining  a  benefit 

fraud 
JUDGMENT, 

as  to  overreaching  by  appointment 

how  far  an  exercise  of  a  power 


NOS. 


.  (1996) 
.  (573) 
(369)  (2018) 
.  (2019) 
.  (2016) 
.  (2017) 
.  (2020) 
.  (1422) 
.  (3130) 
.  (1991) 
.  (2677) 

.  (1472) 
.  (1628) 


KEBL£*S 

Reports,  as  to 


•  (1219) 


LAND  TAX  ACTS, 

exchanges  with  rectors      •  .  .  .  (2435) 

LAPSE, 

See  Will, 
LAW, 

appointment  at,  with  void  trusts  .  .        .  (2801) 

bad  execution  at  law  or  in  equity  of  jointuring  power        .  (2008) 

of  powers  of  sale  and  exchange  (2421)  (2433)  (2449)  (2514) 

execution  at  law  and  in  equity — defective  execution  •  (2826) 

See  Feaud. 
LEASE, 

for  so  many  years  as  another  shall  name  .        .        (7) 

two  terms  whether  one      ....  (1537) 
devise  of  leaseholds  with  powers  .  .        .  (2050) 

LEASE,  POWER  TO, 

L  general  nature  of  leases  granted  under.  [See  Divmans']  (2054) 
"demise"  .....  (2191) 
special  cases  of  construction     .  •  .  (2050) 


INDEX. 
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NOS. 


O, — continued 

tuity 


*1G^  leases    . 
nted 


.       (318) 

(2097) 

.     (2098) 

(2082) 

.       (494) 

(692) 

.     (2085) 

ny  express  power    (2087) 

(2089) 

.     (2711) 

^n  of  counterpart  •  (2095) 

.      (755) 

.0  ...  (2391) 

without  reference  to  power  .  .     (1616) 

itUer  referring  or  not  referring  to  this  present  power*'     (1621) 

..  as  to  surrender  of  beneficial  lease  .     (2291) 

VII.  what  may  be  demised     [See  DwisioM  (2101)]    .  (2100) 

incorporeal  hereditaments  .  .  4         .  (2140) 

allotments  under  inclosure  act  .  .  .(2141) 

undivided  shares       .  .  .  .         .  (2139) 

description  of  parcels         ....  (2  J  42) 

VIII.  heriots      .  .  .  .  .         .  (2307) 

repairs^  expenditure^  &c.,  with  reference  to  rent  .  (2281) 

fire  .  .  .  .         .  (2397) 

"boons"  .....  (2364) 

IX.  fraud         .  .  .  .  .        .  (2709) 

lease  and  loan  •  .  .  ,  .(2711) 

lease  overreaching  limitations  .  .  •        .  (1410) 

'*  any  thing  hereinbefore  contained^"  &c.  *  (1410) 

effect  of  livery  on  leases  •  .  •        .(3199) 

confirmation  of  void  or  voidable  leases  .  .  (2411) 

See   Building  Leases.  Condition  of  Re-entry. 
Covenants.      Feoffment.      Mines.     Re- 
newal. Rent.  Reversion.  Term.  Waste. 
LEASE  AND  RE-LEASE, 

appointment  by  ....    (799) 

in  the  same  piece  of  parchment  .  .        .    (844) 

''  LEAVE/' 

power  to,  meaning  of        .  .  .  .     (787) 


i 


656  INDEX. 

KOS. 

LEGACIES, 

what  are  proper        .  .  .        (182)  (184)  (1809) 

demonstrative  .  ...  (1606) 

See  Will. 

LEGAL  ESTATE, 

whether  an  appointment  is  of,  or  of  a  trust  estate  .  (1402) 

as  to  the  whole  fee  remaining  in  trustee,  (  Venables  v.  Morris)       (93) 

LESS, 

as  to  a  donee  doing  less  than  a  power  authorizes  •  (1217) 

jointuring  power  .  •         •  (1983) 

power  to  lease  .  .       (2144)  (2148) 

as  to  charging  part  of  an  estate  .  •        •  (1220) 

LIEN, 

when  raised  by  general  agreements  to  settle  lands  •  (2901) 

for  money — powers  of  sale  and  exchange  •  .  (2457) 

on  power  on  non-observance  of  covenant  .        .  (2714) 

LIFE  ESTATE, 

power  to  appoint  ....  (1209) 

appointment  of,  under  limited  powers       .  •        .  (1269) 

'*  LIFE-TIME, " 

meaning  of        .....    (794) 

«  LIMIT  AND  APPOINT, "  &c., 

as  to  passing  an  interest  .  .  .        .  (1689) 

''  limit  and  appoint  by  way  of  lease"  .    (104) 

LIMITATION, 

See  Inhbrktancb,  Words  of. 

LIMITATIONS, 

''  under  the  limitations,'*  meaning  of  .  •      (424) 

to  what  class,  a  power  of  leasing  extends  .        .  (2051) 

whether  they  remain  separate,  or  unite  •        .        •  (1535) 

See  Dower. 
LOSS 

of  appointment  .                •  .                •  (2723) 

accruing  to  a  fiind     .  .                .                .        .  (1227) 

LUNATICS 

as  to  exercise  of  power  by  .                .                .  (595 

MAINTENANCE, 

under  powers  to  portion             .                .  (2661)  (2032) 

provision  for,  whether  in  the  nature  of  a  trust  .        .    (243) 

appointment  for  personal            .            •  .            .  (1306) 
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«  MAJOR  PART  '• 

of  donees  authorized  to  exercise  a  power  . 

.     (604) 

'•MANNER"              .... 

.  (2527) 

power  to  portion 

.  (2034) 

MARRIAGE, 

as  to  revocation  of  wills    . 

.  (1733) 

as  to  putting  people  in  statu  quo 

.  (2022) 

peculiar  relation  of             . 

.  (2023) 

consideration 

.  (1902) 

husband's  interest  acquired  by  act  of  law>  and  not  by 

alienation                                     .                 •  •     (530) 

condition  as  to          .                .                .  .  (123)  (190) 

appointment  of  condition                   .                 .  .(1309) 

improper^  of  an  object  of  a  power              .  .         .(2701) 

power  of  revocation  on  marriage  without  consent  .     (406) 

brocage — ^appointment              .                .  .         .  (2710) 

MERGER 

of  powers  .....  (3230) 

MINES, 

as  to  leases  of           .                 .                 .  (2135)  (2406) 

powers  of  sale  and  exchange  •  (2440) 

MISTAKE, 

recital,  proceeding  on,  .         .     (839) 

See  Recital. 

MONKS, 

as  to  exercise  of  power  by                  .                .  .     (600) 

MORTGAGE, 

power  of  sale — as  to  a  transferee  executing  .         .    (721) 

as  to  revocation  pro  tanto  of  wills  and  settlements  .  (1505) 

as  to  27  Eliz.    .                 •                 .                 .  .  (1889) 
trustees  of  powers  of  sale  and  exchange  taking  a  mortgage 

from  purchaser                   .                 .  .         .  (2420) 

as  to  making  of,  under  a  power  to  charge          .  .  (1224) 

of  sale.              .  .  (2533) 

as  to  mortgaging,  and  then  selling            .  .         .  (2542) 

of  estates,  effect  on  powers — extinguishment     .  .(3166) 

See  Wills. 

NAKED  POWER, 

feme  covert  .  .  .         (479)  (503)  (497) 

See  Interest.   Nomination. 
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NATURE 

and  origin  of  powers  [See  Dimsiotts] 
'•  NEPHEWS  AND  NIECES," 

meaning  of        . 
NOMINAL, 

as  to  a  nominal  notice  or  act    . 
NOMINATION, 

right  of  . 

as  to  a  power  being  a  right  of 

powers  of  . 

NON-EXECUTION 
NOTICE 

of  a  power 

of  an  appointment 

of  fraud 

covenant  to  pay  a  sum  on 


.  (4) 
.  (1002) 
.     (470) 

.        (^ 
(67)  (759) 

.  (1318) 

.  (3033) 

.  (2927) 
.  (2725) 
.  (2687) 
.     (474) 


OBJECT, 

deceased,  as  to  an  appointment  to  representatives  .  (1090) 

of  a  limited  powar,  settlement  with  the  consent  of    .         .  (1003) 

See  Settlement. 
OPERATION 

of  appointments  ....  (1386) 

of  informal  appointments  .  .  .         .    (813) 

OPERATIVE 

parts  of  appointment  and  conveyance  .  .  (1698) 

ORDINARY 

cannot  exercise  a  power  of  sale  vested  in  executor  .    (621) 

OUTLAWS, 

as  to  exercise  of  powers  by       .  .  .         .    (600) 

OVERREACHING, 

what  limitations  can  be  overreached  by    appointment 

[See  Divisions  (1409)  ]         .  .  (1405) 

under  powers  to  lease  .  .        .      (37) 

to  lease,  sell,  &c.  .  .  .    (286) 


PARISHIONERS, 

power  vested  in  four  of 


.    (612) 
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PAROL, 

appointments    .....     (846) 
evidence  as  to  an  instrument  being  an  appointment  .  (1673) 

See  Signature. 
PART, 

power  over ''  any  part"           .  .                 .         .     (372) 

object  of  the  words  "  part  or  parts "  .                 .     (440) 

PARTITION, 

effect  o'f,  as  to  revoking  a  will  .                .                .     (325) 

power  of  [See  Dimsions]        .  .                 .         .(2417) 

favourable  construction  .                .                 ,     (360) 

effect  of,  under  a  power           .  .                .         .  (1442) 

See  Sale  and  Exchanob,  Powers  op. 
PERJSONAL, 

as  to  powers  being  ....  (3027) 

acts— treason,  &c.  ...         ,  (1919) 

PERPETUITY, 

I.  law  oi,  with  reference  to  the  creation  of  powers.     [See 

Divisims]  ....     (302) 

as  to  division  of  powers,  so  as  to  render  them  partially 

good  .  .  .         (309)  (312)  (313) 

power  to  appoint  trustees  .  .  .  (2588) 

II.  powers  in  favour  of  issue         ,  .  ,         .     (323) 

what  issue  may  take        ....  (1014) 

power  of  charging  on  failure  of  issue,  &c.  .         .     (321) 

III.  appointments  under  powers  of  ownership  .  .  (1222) 

limited  powers  .  .         .  (1229) 

to  unborn  person  for  life  .  .  .  .  (1231) 

grandchildren  taking  .  .  .         .     (991) 

remote  conditions  ....  (1555) 

leases  granted  under  powers  .  .       (2177)  (2193) 

See  Excess. 
"  PERSONS,*' 

effect  of  the  words  "  persons,"  "  uses,"  "  trusts,"  &c.  in 
powers    .  ....         (377)  (1210) 

PLEADING 

of  informal  instruments    .  .  .  .     (814) 

"  POOR" 

relations,  &c.  .  .  .  .     (2602)  &c. 

u  u  2 
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NOS. 

PORTIONS, 

I.  po^er  to  charge  ....  (2028) 

UDlimited          .                 .  .         .     (366) 

whether  in  the  nature  of  a  trust  .       (246)  &c. 

II.  ages  siokiug,  &c.      .                 .                 .  *         .  (1299) 

DO  time  of  vesting  fixed — implication                .  •     (227) 

provisions  as  to  vesting  in  default  of  an  appointment         .  (2814) 

subject  to  a  power  of  revocation — vesting,  &c.  .         .  (2780) 

power  simply  to  divide  or  apportion                  .  .  (1327) 

ill.  as  to  maintenance     .                 .                 .  .         .  (2661) 

as  to  increase  of,  by  a  second  exercise  of  power  .    (449) 

raiseable  out  of  reversionary  terms            .  .         .(1426) 

power  to  charge — excess  .                 .                 •  .  (1531) 

overreaching  limitations  *         .  (1427) 

appointment  of,  under  power  to  appoint  land    .  .  (1277) 

as  to  donee  of  a  jointuring  power  receiving  a  portion 

(1992)  (1999) 
POSSESSION, 

{)ower8  to  be  exercised  by  parties  when  in          .  .    (417) 

e£Pect  of  a  surrender  in  accelerating  the  execution  .    (423) 

provisions  for  execution  before  the  donee  is  in  .         .    (430) 
POWERS, 

"  and  with  such  powers"  .                .                 .  .    (714) 

order  of  provisions                     .                .  .         .      (53) 
PREAMBLE 

of  a  condition  precedent — construction               .  .    (472) 
PRESUMPTION 

of  a  lease  being  executed  at  a  particular  time  .         .  (2227) 

of  the  execution  of  an  appointment    .                .  .  (2723) 
PRIORITY 

of  powers                  .                .                .  •         .  (1432) 

of  one  part  of  a  deed-over  another     .                .  .    (844) 
PRIVITY 

between  lessee  and  others          .                .  .         .  (2071) 
PROBATE 

ofwUl               •                .                .                .  .(1756) 

proof  in  chancery       .                 •                .  •         .(1766) 
PROPERTY, 

to  what  class  a  leasing  power  extends                .  .  (2052) 
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PROPERTY  OR  POWER, 

will  of  feme  covert,  with  husband's  assent 

.    (519) 

limitations  to  separate  use  of  feme  covert 

.    (544) 

See  Interest. 

PROVISION, 

what  is — illusory  appointment,  &c. 

.  (1192) 

what  is— defective  execution,  &c. 

.  (2873) 

PUBLICATION 

of  a  will  or  deed 

.     (942) 

PUBLIC  BODIES, 

acts  of  majority 

.     (609) 

PURCHASER, 

who  a                .                .                . 

.  (1917) 

See  Defective  Execution. 

■ 

PURCHASES 

under  powers  of  sale  and  exchange 

.  (2483) 

QUOUSQUE, 

limitation  to  raise  a  charge  .  •        ( ^  ^^24)  (2530) 


RAISING  MONEY, 

**  to  raise" — as  to  power  of  sale                .                 .  .  (2524) 

donee  adopting  several  methods  of  (2541) 

REASONABLE, 

as  to  reasonable  execution  of  a  power  .  (368)  (374) 

power  of  leasing — best  rent  "  reasonably  obtained*'  .  (2275) 

condition  of  re-entry                   •                 .                 .  .  (2376) 

RECEIPT  CLAUSE, 

powers  of  sale  and  exchange              .                .  .  (2453) 

RECEIVER, 

leases  by   .                .                .                .                .  .  (2088) 

as  to  a  trustee  being           .                 .                 .  .  (2084) 

RECITAL, 

creation  of  powers  by                .                 .                 .  .       (84) 

operating  as  an  appointment              .                 .  .     (835) 

of  a  power,  e£Pect  of                  .                 .                 .  .     (842) 
erroneous,  of  a  power         ....     (843) 
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RECOVERY, 

as  to  power  under  unperfected  .  .  .        .    (410) 

whether  avoided  under  27th  Elix.      .  .  .  (1905) 

barring  a  power         .  *     .  .  .         .  (3238) 

See  Extinguishment. 
RECTORS, 

exchanges  with  .  •  .     (2435) 

REFERENCE, 

agreement  to  settle  real  estate,  by  reference  to  the  trusts 

of  personalty     •  .  .  .         •     (271) 

REGISTRY  ACTS     .  .  .  .  .  (1396) 

RELATION 

of  an  appointment     .  .  .  .         .  (1456) 

See  Assurance,  one.    Bargain  and  Sale. 
RELATIONS, 

power  to  appoint  to  [See  Divisions]  •  .  (2596) 

implied  and  other  trusts  in  favour  of         .  .      (208)  &c 

donee's  or  stranger's         .  •  •  (2637)  &c. 

explanation  of  the  term  in  a  will  1  .  •  (2642) 

distribution  among — as  to  legacies  being  taken  into  ac- 
count        .....  (1182) 

scheme  laid  before  master         .  .  .         .  (3059) 

as  to  reservation  of  power  of  revocation  .  .  (1358) 

RE-LEASE 

of  a  power 

partial,  of  a  power 
REMAINDERS, 

I.  whether  powers  are 

limitations  subject  to  powers  not  remainders 
II.  limitations  created  under  powers 

appointment  of  cross 

appointment  of  contingent 

as  to  acceleration 
IIL  power  of  sale  over     . 

power  of  appointment  over,  when  exerciseable 

passing  by  appointment  without  deed 

as  to  power  to  create  a  limitation  to  preserve  contingent  .      (93) 
RENEWAL, 

covenant  to  renew  a  lease         .  .  (221 1)  (2962) 


.  (3137) 
.  (3213) 

(20)  (36) 
.  (2812) 
.  (1480) 
.  (1309) 
.  (1482) 
.  (1583) 
.  (385) 
.  (399) 
.    (795) 
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BENEWAL,— continued. 

perpetual — clause  in  a  will                .                .  •  (2099) 

perpetual^  under  leasing  powers                 .  •        <  (2164) 

of  lease,  bow  far  an  exercise  of  a  power             .  .  (1629) 

of  a  bishop's  lease,  as  to  nullifying  a  power  .         •  (2053) 

RENT,  UNDER  POWER  TO  LEASE 

[See  Divisions]                   .  .  (2273) 

pro  raid                     .                 .                 .  .         .  (2384) 
union  of  two  estates           ....  (2389) 

by-gone  occupation                   .                •  .        .  (2334) 

building  leases    .                .                .                .  .  (2274) 

onus  probandi            .                 .                 .  .         .  (2301) 

as  to  the  remainder  man  taking         .                .  .  (2062) 

remedies  for              .                 •                -  •        •  (2063) 

as  to  clause  abridging  remedies  for                    .  •  (2338) 

RENT  CHARGE, 

as  to  the  appointment  of  a  rent          •                •  .  (1221) 

under  limited  powers  .  (1277) 

"  by  way  of  annuity  rent  charge,*'  &c.               .  .  (1221) 

powers  of  sale  and  exchange     .                .  .        •  (2452) 

"clear"             ....  .(1977) 

See  Apportionment. 

''RENTS,'* 

power  to  raise  out  of                 .                .  .        .  (2528) 

REPEATED 

e;cecution  of  powers  ....     (440) 

REPRESENTATIVES, 

I.  as  to  representatives  executing  a  power    .  .         .     (678) 

heir                    ....  (688)  &c. 

different  classes  of  eicecutors,  heirs,  &c.     .  .        .     (697) 

powers  of  sale  limited  to    .               »               .  •    (306) 

powers  connected  with  estates  or  interests  in  trustees  .     (694) 

trusts  to  settle  on  relations,  &c.                  .  .         .     (311) 

11.  as  to  an  appointment  to,  or  exclusion  of            .  .  (1090) 

of  relations  .         .  (2644) 
See  Executors. 

RESENTMENT, 

appointments  from  ....  (2700) 

RESIDUE, 

See  Will. 


664  INDEX. 

NOS. 

REVERSION 

on  leases  under  powers             .                 .  •        .  (2070) 
as  to  the  vesting  of  the  old  reversion^  subject  to  a  power  .  (2757) 
REVOCATION, 

what  acts  are  subject  to     .                 .                 .  (275)  (1332) 

pro  ianto  of  wills  and  settlements             .  .         •  (1505) 

in  futuro           .                 •                 .                 .  .  (2720) 

and  new  settleiD«>nt,  as  to  operation  of  old  powers  •      (90) 


revocations  implied  {Scrope)     . 

(277)  (1603) 

incomplete  without  an  appointment 

.  (2721) 

by  void  appointment 

.         .  (2722) 

See  Wills- 

revocation,  POWER  OF, 

as  to  the  creation  of  [See  DivisioMt] 

.    (274) 

origin  of   . 

.    (278) 

how  far  like  conditions 

•    (279) 

over  resulting  uses 

.    (285) 

over  contingent  uses 

.    (285) 

does  not  render  uses  contingent 

.  (2778) 

as  to  partial  revocation 

(280)  &c.  (284) 

what  extends  to  every  part 

•    (281) 

special  cases 

.     (282) 

to  the  intent  to  sell,  &c. 

.    (283) 

for  payment  of  debts — ^'^  necessary"  purposes,  &c.            .    (473) 

on  substitution  of  other  estates 

.    (461) 

of  a  lease 

.  (2154) 

in  the  shape  of  a  power  of  appointment 

'.    (1363)  (1846)  (1895) 

(1896) 

effect  of  void,  in  an  appointment 

.  (1550) 

See  Elizabeth  27, 
REVOCATION,  POWERS  OF,  AND  OF  NEW  APPOINTMENT, 
I.  whether  power  of  revocation  in  an  original  conveyance 

includes  a  power  to  limit  new  uses  .  •    (288) 

vested  in  a  stranger  •  .  •         .    (292) 

vested  in  &feme  covert  .  .    (292) 

as  to  an  appointment  by  will     .  .         .    (292) 

where  the  uses  on  the  revocation  are  fixed  .    (297) 

covenants  to  stand  seised  .  \         .    (300) 

trusts  ....    (301) 

11.  power "  to  change,"  &c.  .  .  .     (282)  (289) 
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REVOCATION.  POWERS  OF,  AND  OF  NEW  APPOINT- 

MENT,— continued. 
informal   .        .  .  .  .  •    (290) 

implication  of»  under  power  to  appoint  new  trustees  .  (2579) 

under  powers  of  sale  and  exchange    .         •  (2464) 
III.  of  the  reservation  or  limitation  in  appointments  of  [See 

Divisions]  .  .  .  .  (1331) 

whether  necessary  to  reserve  power  of  appointment  in 

appointments  subject  to  a  power  of  revocation  .  (1353) 

(1368)  (1379) 
'*  with  or  without  power  of  revocation  and  new  appoint- 

"ment"  .  .  .     (1338)  (1343)  (1353) 

RICHARD,  STATUTE  OF 

e£fect  on  powers       ...  .      (42) 

attorney— delegation  .  .         .     (716) 


SALE, 

direction  for,  under  power  to  appoint  land 
decreed  in  equity 
SALE,  POWER  OF,  [See  Divisions'] 

whether  in  the  nature  of  a  trust  • 


.  (1285) 

.  (2526) 

.  (2520) 

(241)  (252) 


wheiher  property  can  be  sold  under  a  power  "  to  give''    .     (283) 


common  powers  in  a  will — perpetuity 
over  remainders  or  reversions  . 

as  to  the  various  cases 

trusts 
on  deficiency  of  personal  estate,  &c. 
as  to  postponement  of  sale 
whether  exerciseable  by  an  infiint     . 
execution  in  parcels 
whether  the  fee  can  be  appointed 
sale  on  condition 

as  to  mortgaging  and  then  selling    . 
overreaching  limitations 

See  Executors.     Implication. 
SALE  AND  EXCHANGE  POWERS  OF,  [See  Divisions'] 
perpetuity         .... 
feme  covert  .... 

infant  •  .  •  • 

vested  in  *'  heirs  ''•^— "  executors  or  administrators  "  . 


.  (306) 
.  (385) 
.  (386) 
.  (392) 
.  (456) 
.  (432) 
(567) (592) 
.  (445) 
.  (1205) 
.  (2543) 
.  (2542) 
.  (1414) 

.  (2417) 
.  (312) 
.  (489) 
.  (570) 
.     (696) 
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.  (2589) 
.  (286) 
.  (293) 
.  (2466) 
.  (2518) 
.  (2441) 
.  (2517) 
.  (2505) 
.  (2503) 
(2679)  (2705) 
.  (1442) 
.  (1455) 
•  (41) 
(41)  (3169)  (3187) 
.  (1885) 


SALE  AND  EXCHANGE,  POWERS  OFy 

wbeo  new  trustees  have  been  appainted 

express  revoeatioti  claase 

as  to  an  appointiiient  of  new  oses 

as  to  anthority  to  vest  fee  in  trustees 

condition  as  to  vesting  in  trustees 

[jartial  exercise  of     . 

sales  under  canal  acts,  &c. 

warranty  •  •  • 

equality  money 

fraud 

what  limitations  overreached 

double  sets 

whether  i^pendant 

extinguishment 

27  Eliz. 

See  Executory  Trusts.    Representatives.     Survivorship. 
SATISFACTION,  .  .  .  .         .  (3083) 

SCINTILLA  JURIS, 

under  covenant  to  stand  seised  •  .  .      (64) 

in  Roach  v.  Wadham  .  •  .         .  (1705) 

with  reference  to  the  appointment  of  new  trustees       .  (2576)  &c. 
SEALING, 

execution  .....    (905) 

what  a  8uflEu;ient        .  .  .  .         .    (909) 

adoption  of  a  seal  .  «  .  .    (911) 

one  seal  for  two  donees  .  .  .         .    (912) 

SEIGNIORY, 

exercise  of  power  of  sale  by  lord  of  .  (1695) 

SEISED, 

as  to  the  words ''shall  stand  seised*'        .  .         .    (103) 

SELF, 

as  to  donee  appointing  to  himself      .  .  .    (988) 

SERVANTS, 

direction  to  distribute  a  legacy  .  .         .  (1201) 

SEITLEMENT, 

with  the  consent  of  the  object  of  a  limited  power  .  (1003) 

compulsory  .  .         .  (lOOO) 

partial  revocation  of,  by  mortgages.  &c.  .  .  (1505) 

See  Elizabeth.  13,  27.    Reference.     Strict  Settlemeitt. 
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SEVERALTY, 

appointments  in  .  .  .  .  (1291) 

SHARES, 

what  may  be  appointed  .  .  «         .  (1288) 

See  Undivided. 

SHELLYS  RULE, 

as  to  one  limitation  under  original  instrument  and  one 

under  appointment     ....  (1486) 
under  an  appointment^excess,  &c.  .  .        .(1536) 

whether  aflfected  by  a  power  .  .  .  (2785) 

SIGNATURE, 

whether  required  under  a  power  to  appoint  "  by  writing  *'    (875) 
execution  .  •  .  .        .    (896) 

stamps,  marks,  &c.  ....    (903) 

sealing  whether  signing  .  .  .        .    (903) 

acknowledgment  of  .  .  •  (921)  (959) 

See  Attestation.     Parol. 

STAMP, 

as  to  memorandums  of  attestation  .  •         .     (954) 

STATUTES, 

powers  under     .  .  •  .  .       (18) 

construction  of — preamble        .  .  .        .     (937) 

See  Elizabeth.     Richard,  &c.y  &c.,  and  Table  of  Statutes. 

STRANGER, 

appointment  to,  under  limited  powers  .  .  (1539) 

concurrence  in  appointment       .  .  .        .  (2727) 

STRICT  SETTLEMENT, 

what  words  authorize        ....  (1260) 

SUB-ALIENATIONS, 

defeated  by  an  appointment      .  »  .         .  (1453) 

SUBSTITUTION, 

power  of  revocation  on  substitution  of  other  estates  .    (461) 

of  estates,  as  to  27  £ttz.  .  .         .        .(1891) 

SUCCESSIVE, 

powers  created  one  under  another  .  .        •    (714) 

powers  of  revocation  (l^ec/ceO  •                .                .(1365) 
SURPLUSAGE, 

in  appointments^  &c.                  .  .                .  (560)  (799) 

rejected    .  .                .        (1031)  (1041) 
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(817) 
(1546) 


S  URPLUS  AGE,— con  tinned. 

as  to  rejecting  an  unauthorized  limitation  to  trustees 
condition  rejected  as  . 

See  Forms. 
SURRENDER, 

See  Possession. 
SURVIVORSHIP, 
I.  of  powers 

given  to  trustees  by  name 
"  to  my  trustees/'  "  my  sons/'  &c. 
"to  executors" 
implied  powers 
powers  over  personal  estate 
powers  given  to  executors  by  name  . 
powers  of  sale  and  exchange,  &c. 
of  trusts 
II.  forms  and  meaning  of  powers  vested  in  several  or  the 
"  survivor  "  . 

when  exerdseable 
power  to  A  if  he  survive  B,  when  exerdseable 
"  survivor,"  whether  other 

clerical  error 
as  to  extinguishment  of  powers  limited  to  survivor 
III.  as  to  appointment  being  mdde  to  surviving  objects  . 
whether  surviving  objects  only  take  in  default  of  an 

appointment  .         (2741)  (2747)  (2767)  (2775)  (2781) 

appointment  of  clauses  of        .  .  .         .  (1309) 

clause  in  default  of  appointment        .  .  •  (2816) 

SUSPENSION, 

of  powers  [See  DivUons,  (3210)]  .  .         .  (3208) 

as  to  distinction  between  lease  for  life  and  lease  for  years  .  (3227) 


.  (645) 

.  (653) 

.  (655) 

.  (657) 

.  (660) 

.  (667) 

.  (670) 
(671)  &c 

.  (646) 

-  (2811) 
.  (412) 
.  (440) 
.  (2563) 
.  (677) 
.  (3148) 
.  (1092) 


TAIL,  ESTATES, 

express  power  to  appoint  . 
appointment  not  to  exceed 
appointment  of  under  limited  powers 
to  an  only  object 

See  Tenant  in  Tail. 


.  (1208) 

.  (1233) 

.  (I25I) 

.  (1261) 
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TAXES, 

with  reference  to  a  jointure,  &c.         .  .  .(1968) 

TENANTS  IN  COMMON, 

implied  gift       .....  (2789) 
appointment  to  objects  as  .  .         •  (1291) 

TENANT  FOR  LIFE, 

purchasing  from  or  exchanging  with  his  trustees,  &c.       .  (2424) 
whether  a  trustee  ....  (2430) 

TENANT  IN  TAIL, 

leases— defective  execution       •  •  .  .         •  (2995) 

to  what  extent  the  interest  of  an  unborn,  in  chattels  can 

be  defeated  ....     (313) 

power  after  a  quasi  estate  tail  in  chattels  .  •         •     (232) 

See  Tail  Estates. 
TENDER, 

avoidance  of  estate  on       .  .  .  .     (279) 

of  rings,  nominal  sums,  &c.      .  .  .         .    (981) 

as  to  distinction  between  nominal  and  substantial  sums     •     (982) 
feme  covert        .....     (493) 
TERM, 

power  to  create,  to  raise  portions,  jointure,  &c.         (1038)  (2028) 

to  raise  money  •  .         .  (2654) 

for  raising  money,  effect  on  powers  exerciseable,  in  pos- 
session, &c.       .  .  .         .     (421) 
TERM  UNDER  POWER  TO  LEASE, 

what  may  be  limited  [See  Divisions]  .  (2143) 

'' in  possession,  reversion,**  &c.  •  v         .(2167) 

distinction  between  leases  in  reversion  and  leases  infiituro    (2167) 

(2190)  (2193)  (2207) 
leases  of  the  reversion         .        (2 1 95)  (2254) 
surrender  of  tenancies,  &c.       .  .  .         •  (2214) 

union  of  two  terms  ....  (2217) 

term "  absolute "      .  .  .  .        .  (2156) 

what  term  authorized  under  ix)wer  to  lease  for  lives  .  (2144) 

as  to  lives  being  concurrent  .  .  •  (2111) 

law  of  perpetuity  as  to  terms  of  leases        .  .(21 77)  (2 1 93) 

excess  •  .  .  .        (1523)  (2937) 

as  to  option  to  determine  .  •  •  (2154) 

See  Renewal. 
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TIMBER, 

power  to  cut     .  .  .  .  .    (693) 

whether  in  the  nature  of  a  trust  •    (245) 

powers  of  sale  and  exchange  .  .  •  (2437) 

TIME, 

I.  when  powers  may  be  executed  [See  DtvUions,  (384)]       .    (382) 
*' at  any  time "  .  .  •  (443)  (1359) 

unperfected  recovery         ....    (410) 
power  under  the  will  of  a  living  testator  .  .         •    (411) 

as  to  powers  being  confined  .  •  •  (3233) 

power  to  appoint  new  trustees    .  •         .  (2592) 

power  of  sale  "  during  continuance  of  the  trusts/'  .  (2540) 

II.  repeated  execution  of  jointuring  powers   .  .         .  (1940) 

leasing  powers  .  .  (2097) 

powers  of  sale  and  exchange  .  (2519) 

''time  or  times"  .  •  •  .    (440) 

IIL  as  to  an  appointment  being  contemporaneous  with  a  revo« 

cation         .  .  .         (297)  (844)  (2469) 

of  completing  instruments  of  appointment        .  •    (975) 

See  Ages.     Date.     Fraction,  &c. 
TITHES, 

leases  of    .  .  .  .   (2120)  (2131)  (2140) 

TITLE, 

primdfade,  under  appointment         .  .  .  (2725) 

TREASON, 

forfeiture  of  power    .  .  .  .        .(1918) 

TRUST, 

I.  what  is  a  proper  power,  and  what  a  trust  or  imperative 

ISee  Divisions  (197)^  .  .  (195)  (312) 

what  powers  are  trusts,  and  for  whom  trusts  are  executed  (3040) 
consent — imperative  power       .  .  .        •    (745) 

donee  having  a  conflicting  interest    .  .  .    (212) 

selection  of  objects    .  .  .  .         .    (232) 

"  such,"  eflfect  of  ....     (206) 

powers  how  far  trusts — illusory  appointments  .        •  (1120) 

as  to  gifts  being  implied  at  law        .  .  (216)  (237) 

II.  whether  a  direction  accompanying  an  estate  or  interest  be 

in  the  nature  of  a  trust,  or  a  legal  or  equitable  power     (646) 
as  to  words  being  surplusage  and  not  creating  a  power     .    (338) 


INDEX. 
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'*  uses,"  "  persons/'  &c. 


TRUST,— continued, 

legal  and  equitable  . 
devise  upon 
to  settle  estates,  &c. 
as  to  the  words  '*  trusts,' 
III.  void  trusts  on  appointment  to  an  object 

under  a  good  legal  appointment 
resulting  on  an  appointment 
TRUSTEE, 

I.  as  to  being  compelled  to  consent 
as  to  his  responsibility  for  consenting 
imposed  upon— consent 
when  he  ought  to  execute  a  power 
dlfiiculty  in  exercising  discretion 
principle  of  exercising  leasing  powers 

powers  of  sale,  &c. 
restrained  from  performing  a  contract 
as  to  reserving  a  power  of  revocation 
II.  probate  evidence  of  acceptance  of  trust 
infirm 

as  to  defective  execution  in  bis  favour 
payment  on  primd  facie  title 
as  to  concurrence  of  trustee  to  bar  dower 
III.  whether  appointments  may,  under  limited  powers,  be 

made  to     .  .  .  .  .  (1028) 

as  to  appointments  of  a  jointure  to       .  .  .  (1947) 

whether  a  lease  can  be  granted  to  a  trustee  for  donee         .  (2092) 

See  Legal  Estate. 
TRUSTEES,  POWER  TO  APPOINT 

[See  Divisions  (2546)  ]  .  .  .  (2544) 

to  what  class  a  power  extends     .  .  .        .  (2563) 

whether  imperative  ....  (2545) 

whether  trustee  can  resign        .  .  .        •  (2550) 

removal  .....  (2556) 

increase  or  decrease  of  number  -  .        •  (2568) 

provision  as  to  settling  accounts        .  .  .  (2590) 

defective  execution    .  . .  .  .        .  (2929) 

UNDIVIDED  SHARES, 

leases  of  .  .  .  .  .  (2139) 


.  (2681) 
.  (133) 
(199)  &c. 
.  (377) 
.  (1556) 
.  (2801) 
.  (1517) 

.  (746) 
.  (749) 
(750) (2703) 
.  (312) 
.  (1885) 
.  (2083) 
.  (2418) 
.  (2423) 
.  (1538) 
.  (620) 
.  (608) 
.  (2858) 
.  (2725) 
.  (1467) 
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UNPERFECTED, 

dispositions  .  .  ...  (3005) 

USES, 

I.  as  to  revocation  of  resulting  .  .  •    (285) 

contingent  .  .        •    (285) 

as  to  resulting,  being  prevented  by  declaration  of  new  uses    (292) 
old,  not  affected  by  an  unexecuted  power  .  •    (332) 

IL  as  to  appointment  of  uses  under  powers  of  sale  and  excbange  (2464) 
effect  of  the  word  "  uses  ••  .  .  .        .(1213) 

as  to  the  words  "  uses,''  "  trusts,*'  "  persons/*  &c.  .    (377) 

as  to  future  declarations  of        .  .  •         .    (296) 

appointee  being  c^sfttt  9 ue  tt<e  .  •  .    (817) 

as  to  an  appointee  by  way  of  lease  being  a  cestui  que  use  •  (2056) 
'*  to  the  use  of,  or  in  trust  for,'*  meaning  of      .  .  (1042) 

See  Revocation,  Power  op.     Uses,  Statute  or. 

USES,  STATUTE  OF, 

points  relating  to     [See  Divisions']  •  .         •      (94) 

as  to  derivation  of  powers  from  .  .  •        (5) 

general  effect  of         •  .  .  .         •      (16) 

what  uses  executed  by       .  .  .  .      (95) 

use  on  use  •  .  .  •         .  (1397) 

limitations  in  wills  without  a  seisin  .  .    (102) 

uses  under  common  law  powers  .  .        .  (1399) 


€€ 


VALUE, 

estimating  value  of  jointure  or  other  lands         •  .  (1951) 

different  kinds — powers  of  sale  and  exchange,  &c.     .         .  (2502) 

yearly  value  "  ....  (1970) 

clear  yearly  value "  .  .  .        .(1972) 

i  VENTRE  SA  MERE, 

objects  whether  living        .  .  .  .  (1001) 

relations    .  .  .  .  .        .  (2640) 

VESTED, 

whether  estates  subject  to  a  power  are  vested  or  contingent, 

{Dae  V.  Martin)     [See  Divisions]  .  .  (2737) 

provisions  as  to  vesting  in  default  of  an  appointment        .  (2814) 
VESTRYMEN, 

consent — vicar's  lease  .  .  .  .      (751) 
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VILLEINS, 

as  to  exercise  of  power  by  •  •  •    (600) 

VIRTUTE  OFFICII, 

powers  vested  in  donees  •  *  •        .    (610) 

VOID, 

powers — effect  .  .  •  (2808) 

appointment — as  to  re-execution  .  .        .    (451) 

limitations  in  default  .  .  .  (2798) 

VOLUNTARY  SETTLEMENT, 

irrevocable  .  .  •  •        •     (276) 

as  to  want  of  counterpart  »  •  (287) 


WASTE, 

clause  in  leasing  power  .  .     (2135)  (2360y^(2d98) 

action  of  •  •  •  •  •  (2361) 

WAVER, 

of  tbe  execution  of  a  power        •  .  .  (406)  (435) 

WILL, 

I.  what  words  confine  tbe  execution  of  a  power  to  a  will  .  (784) 
feoffment  or  settlement  to  the  use  of  .      {55)  (830) 

power  exerciseable  by,  cannot  be  executed  by  deed  .    (825) 

whether  a  deed  .  .  *  •     (822) 

in  favour  of  purchaser  or  creditor  •  .        .    (832) 

two  persons  cannot  concur  in  .  .  (756)  (824) 

power  under  the  will  of  a  living  testator    .  •        .    (411) 

II.  appointment,  whether  a  proper  .  .  .(1717) 

"  writing  in  the  nature  of  a  will,'*  &c.  .        .  (883)  (1718) 

III.  of  a  feme  covert        .  .  .  .         •    (486) 

personal  estate  .  .  .    (518) 

as  to  assent  of  husband     .  .        .     (519) 

covenant  to  pay  legacies  bequeathed  by  an  existing  will  of 

intended  wife  ....    (520) 

IV.  effect  of  statute  of  frauds  on  testamentary  appointments  .  (876) 
"  duly  executed"—"  legally  executed  "  (886)  (890)  (895) 
of  money  raiseable  at  all  events  out  of  real  estate  .  (888) 
nuncupative  .  .  .  .  .  (891) 
acknowledgment  of  signature  .  .  .  (922) 
attestation,  "  sealed  and  delivered "  .  .  .  (962) 
as  to  attestation  in  the  testator's  presence                          .    (960) 

V.  a  revocable  act  .  .  .  .        .    (275) 

revocation  of,  by  creation  of  a  power     [See  Divisions^     •    (324) 
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WILL,  cantintied. 

conveyance  to  the  use  of  a  prior         .  •  .     (346) 

revocation  of  testamentary  appointments      [See  Divisions 

(1719)]  .  ...  .         .  (1716) 

revocation  of,  by  subsequent  conveyances  .         .     (330) 

by  mortgages,  &c.        .  .         (333)  (1505) 

invalid  assurances         •        .  .         .  (1725) 

VI.  lapse  of  gifts  by  way  of  testamentary  appointment  .  (1744) 

lapse  by  an  object's  death  under  a  wiU  creating  a  limited 

power         .  .  .  .  .  (1104) 

residue — carrying  lapses  .  •  »        .  (1753) 

residue — ^intestacy  on  non-execution  .  .  (2806) 

residue — provisions  fJEdling  into  on  non-execution  .  (2807) 

VII.  construction  .  .  .  .         •  (1785) 

whether'  a  will  operate  as  an  appointment,  or  as  a  will 

(SiTE.Clere)    [See  i>tt;»um«  (1631)]      .  .(1630) 

devise  of  land,  specific  .  .  .         .(1655) 

whether  will  and  codicil  distinct  institiments — illusory      .  (1166) 

VIII.  land  formerly  not  devisable        .  .  .         •     (172) 

powers  under  customs  to  devise         .  .  •        (5) 

devise  to  uses  .  •  •  •         •     (100) 

devise  to  a  person  and  his  assigns     .  •  .       (88) 

devise  to  sell,  &c.      .  •  .  •         •  (1205) 

deposit  of,  on  purchase      ....  (2724) 

See  Instruments.    Legacies.    Probate. 
WILLS,  STATUTES  OF, 
powers  under 
capite  tenures 
WITNESSES, 

deeds — number  usually  required 

number,  quality,  &c. 

execution  before,  at  different  times 

refusing  to  attend 

•'attest"  .... 

"  attested/'  or  "  duly  attested  "        . 

See  Attestation. 

YOUNGER  CHILDREN, 

powers  to  appoint  to  •  •  < 


.        (5) 
.  (1598) 

.  (863) 
.  (915) 
.  (924) 
.  (3002) 
(930)  (947) 
.    (919) 


.  (1022) 
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ADVERTISEMENT. 


Shortly  after  the  original  work  was  published,  it  was 
announced,  with  reference  to  the  Real  Property  Bills 
then  in  progress,  that,  on  these  becoming  laws,  an 
Appendix,  showing  in  what  respect  powers  should 
have  been  affected  by  them,  would  be  delivered  to  the 
purchasers  of  the  work.  It  was  found  however  that 
the  law  as  to  powers  was  so  very  little  altered  by  the 
Acts  usually  termed  the  Real  Property  Acts,  that  it 
seemed  useless  to  adhere  literally  to  this  pledge.  Sub- 
sequently indeed,  but  at  a  much  later  period,  other 
Acts  passed  (particularly  the  new  Will  Act)  containing 
more  material  alterations  as  to  powers.  But  in  the 
interval,  in  addition  to  legislative  enactments,  there 
had  of  course  occurred  a  variety  of  judicial  decisions. 
Under  these  circumstances  an  extended  Supplement 
became  necessary ;  and  upon  this  the  Author  has  been 
engaged  for  some  time  as  his  opportunities  occurred. 
This  Supplement  is  now  submitted  to  the  candour  of 
the  Profession.  The  enactments  and  cases  are  brought 
down  to  the  present  time;  and  in  several  instances 
a  reference  has  been  made  to  older  authorities.  It 
may  be  noticed  that  the  paragraphs  in  the  Supplement 
(which  are  all  marked  a,  b,  &c.)  must  be  read  in  con-^ 
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nexion  with  the  paragraphs  in  the  original  work. 
Thus,  (23  a)  in  the  Supplement  is  connected  with  (23) 
in  the  original  work.  Where  in  the  Supplement  the 
same  number  is  repeated,  with  several  letters,  as 
(945  a),  (946  b),  (945  c),  &c.  &c.  these  paragraphs  are 
not  only  connected  with  (945)  in  the  original  work, 
but  are  connected  with  each  other.  From  the  facility 
of  reference  occasioned  by  the  use  of  the  numbers,  the 
Supplement  may  be  considered  as  virtually  incor- 
porated with  the  old  work ;  the  new  matter  being  at 
the  same  time  seen  at  one  glance.  Tables  of  the 
Cases  and  Statutes  cited  are  prefixed. 


SS,  LiNcoLM*s  Inn  Fields, 
February,  1841. 
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TREATISE  ON  POWERS 


ADDENDUM  TO  CHAPTER  I. 

■ 

NATURE    AND    ORIGIN    OF    POWERS   &c. 


[1  a.]  It  may  be  convenient  to  prefix  a  list  of  the  main  Acts 
recently  passed  in  relation  to  property  at  large : — 

2  &  3  W.  4,  c.  71.     Prescription  Act. 

.     .     .     .     c.  100.     For   shortening    the   time   in    claims    of 

Modus  &c. ;  amended  by  4  &  6  W.  4, 
c.  83. 

3  &  4  W.  4,  c.  27-     New   Statute  of  Limitations   as  to  Real 

Property  &c. ;  amended  by  7  W.  4,  and 
1  Vict.  c.  28. 

.     .     .     .      c.  42.     As  to  Limitation  of  actions  on  Specialties, 

and  as  to  Interest^  &c.  &c. 

.  .  .  .  c.  74.  For  the  abolition  of  Fines  and  Reco- 
veries.— ^The  Act  for  Ireland  is  4  &  6 
W.  4,  c.  92, 

.     .     .    .    c.  104.    To  render  Freehold  and  CJopyhold  Estates 

Assets  for  the  payment  of  simple  con- 
tract debts. 
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3  &  4  W.  4,  c.  105.     Dower  Act. 

.     .     .     •    c.  106.     Inheritance  Act. 

4  &  5  W.  4,  c.  22.     As  to  the  Apportionment  of  rents,  annui- 

ties, &c. 

.     .     .     .      c.  29.     For  facilitating  the  loan  of  money  upon 

landed  securities  in  Ireland. 

.     .     .     .      c.  30.     As  to  the  exchange  of  lands  in  Common 

Fields. 

6  &  7  W,  4,  c.  71.     For  the  Commutation  of  Tithes;  amended 

by  7  W.  4,  and  1  Vict.  c.  69;  1  &  2 
Vict.  c.  64 ;  and  2  &  3  Vict.  c.  62.— The 
Acts  for  Ireland  are  1  &  2  Vict.  c.  109 ; 

2  &  3  Vict.  c.  3 ;  and  3  &  4  Vict.  c.  13, 
and  c.  101. 

1  Vict.  c.  26.    .    .     New  WiU  Act, 

1  &  2  Vict.  c.  110.     As  to  Judgments;   and   as   to  Insolvent 

Debtors:  see  further  amendments  2  & 

3  Vict.  c.  11  (which  Act  also  concerns 
Crown  debts  &c.) :  and  c.  39 ;  and  3  & 

4  Vict.  c.  82. 

3  &  4  Vict.  c.  105.    As  to  Judgments;  Limitation  of  actions 

on  Specialties ;  Interest,  &c.  &c.  in  Ire- 
land. 

.     .     .     .    c.  107.     As  to  Insolvent  Debtors  in  Ireland. 

As  to  the  Bankrupt  Acts,  see  (1863  a). 

In  regard  to  those  provisions  whidi  bear  particularly  on 
powers,  they  are  in  general  noticed  under  their  proper  heads; 
but  it  has  not  been  considered  necessary  to  incumber  the  Sup- 
plement with  useless  explanations.  Thus,  for  example,  where 
fines  and  recoveries  are  mentioned  in  the  original  work,  it 
would  be  tedious  to  add  in  each  place  that  fines  and  reco- 
veries are  abolished.     So  as  to  other  matters. 
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[23  a.]  In  a  recent  case,  (a)  a  power  appears  to  have  been 
treated  very  much  in  the  nature  of  a  contingent  remainder. — 
By  a  marriage  settlement  the  husband  settled  his  estate  to  the 
use  of  himself  for  life,  and  then  (after  Umitations  to  trustees  to 
preserve  &c.,  and  of  a  jointure  rent  charge  to  his  wife,  and  of 
a  term  to  trustees  for  securing  it)  to  the  use  of  such  of  the 
children  of  the  marriage,  and  for  such  estates  &c.  as  the  hus- 
band and  wife  should  jointly  appoint ;  and  in  default  of  appoint- 
ment, as  the  survivor  should  appoint ;  and  in  default  of  appoint- 
ment, to  the  use  of  the  children,  issue,  &c.  living  at  the  decease 
of  the  survivor  (for  what  estates  does  not  appear)  with  reversion 
to  the  husband.  The  wife,  having  survived,  appointed  to  some 
of  the  children  in  fee  &c. ;  but  the  appointment  was  held  bad, 
on  the  ground  that  the  estates  appointed  could  not  by  law  take 
effect  as  springing  or  shifting  uses,  and  were  void  as  remainders, 
on  account  of  the  prior  estate  of  freehold  having  previously 
determined.  The  common,  and  well  established  rule,  that  where 
a  limitation  can  take  effect  as  a  remainder,  it  shall  not  be  con- 
strued as  a  springing  or  shifting  use  was  relied  on ;  but  it  is 
difficult  to  apply  the  rule  to  such  a  case,  where  the  limitations 
under  the  appointment  of  the  wife  could  by  no  possibility  take 
effect  as  remainders.  The  effect  of  the  decision  was  to  strike 
out  the  power  given  to  the  wife.  Had  all  the  direct  uses  of  the 
settlement  been  first  limited,  these  being  followed  by  powers  in 
distinct  clauses,  as,  for  example,  powers  in  the  shape  of  powers 
of  revocation  and  new  appointment,  there  would  have  been 
nothing  to  prevent  the  reversion  in  fee  of  the  husband  being 
devested  by  the  appointment  of  the  wife ;  and  the  general  rule 
is,  that  it  is  immaterial  in  what  part  of  a  deed  a  power  occurs, 
or  what  is  its  shape.  It  is  therefore  not  readily  to  be  under- 
stood why,  in  the  principal  case,  the  appointment  was  bad. 
This  case  may  be  put : — An  estate  is  Umited  to  the  use  of  A, 
for  life,  and  after  his  decease,  to  such  uses  as  B.  shall  appoint ; 
and  in  default  of  appointment,  to  the  use  of  C.  in  fee.  If  A. 
were  to  surrender  his  life  estate,  or  to  die  before  the  exercise  of 
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the  power,  surely  it  could  not  be  considered  that  B.'s  power  was 
at  an  end ;  though  even  that  might  be  admitted,  and  still,  in 
the  principal  case,  the  appointment  be  supported. 

Since  these  observations  were  written  the  decision  of  the 
M.  R.  has  been  reversed,  the  Lord  Chancellor  holding  the 
power  to  have  been  well  exercised.  (6) 

[30  a.]  Add  to  the  reference  in  (30), — See  in  Bosworth  v. 
Farrandy  or  Forardy  or  the  Earl  of  BatVs  case.  Carter,  96, 
Bannister's  Bridgman,  163. 

[37  a.]  A  somewhat  similar  passage  occurs  in  Bridgmans 
judgments  (3166  a). 

[38  a.]  It  may  be  noticed,  as  confirmatory  of  the  author's 
views  in  this  paragraph  (38),  that  in  West  v.  Bemey{c)  Sir 
John  Leach  speaks  of  the  kind  of  power  here  referred  to,  as  a 
power  "  simply  collateral." 


ADDENDUM  TO  CHAPTER  II. 

ASSURANCES  BY  WHICH  POWERS  MAY  BE  CREATED. 


[81  a.]  It  has  since  been  held(rf),  that  on  a  surrender  by  A., 
to  such  uses  as  B.  shall  appoint,  and  in  default  of  appointment, 
to  the  use  of  B.  in  fee,  B,,  without  admittance,  may  appoint  to 
the  use  of  C. ;  and  that  the  Lord  is  compellable,  at  once,  to 
admit  C,  as,  in  effect,  the  surrenderee  of  A. 


(A)  S.  C.  4  My.  &  Craig,  187.  !       id)  Rexy.  Lord  of  Manor  of  Oun^ 

(r)  1  Kuss.  &  My.  434.  I   1  Ad.  &  EIL  283. 
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ADDENDUM  TO  CHAPTER  III. 


FORMS  OF  POWERS. 


[92  a.]  The  decision  in  Wigsell  v.  Smith  was  confirmed  on 
appeal  {e), 

[107  a.]  In  Cook  v.  Duckenjieldif),  the  material  point  was, 
whether  the  power  of  disposition,  limited  to  trustees,  was  given 
for  their  own  benefit,  or  for  charitable  uses ;  or,  admitting  the 
testator's  object  to  be  uncertain,  whether  there  was  not  a 
resulting  trust  for  the  heir.  It  was  held,  that  the  object  was 
charity.  Some  such  questions  have  been  discussed  in  several 
modern  cases (^).  The  distinctions  are  very  refined;  and  it  is 
scarcely  possible  to  reconcile  all  the  cases. 


[115  a.]  See,  on  (115),  the  subjoined  cases  (//). 


[118  a.]  Cases  of  this  kind  must,  of  course,  very  much  de- 
pend upon  the  context  (i).  In  Doe  d.  Herbert  v.  Thomas  (J), 
a  man  devised  to  his  wife  "  her  heirs  and  assigns  for  ever,"  his 
house,  furniture,  and  all  his  other  property,  "  with  the  intention 

that  she  may  enjoy  the  same  during  her  life,  and  by  her  will 

dispose  of  the  same  as  she  thinks  proper."  It  was  held  that 
the  wife  took  in  fee ;  and  that,  consequently,  a  conveyance  of 
the  inheritance  made  by  her  was  valid. 

[1 18  b.]  Although  a  fund  is  directed  to  be  transferred  to  a 


u 


€€ 


(e)  5  Russ.  299. 

(J')  2  Atk.  562,  567. 

(g)  Gibbs  V.  Rumsey,  2  V.  &  B. 
294;  Fowler  v.  Garlike,  1  Russ.  & 
My.  232;  Whitaker  v.  Tatham,  7 
Bing.  628 ;  Eilis  v.  Sclby,  7  Sim.  352 ; 
1  My.  &  Craig,  286 ;  see  Doe  d.  Toone 


V.  Copestake,  6  East,  328. 

(A)  Comber  v.  Grahanij .  1  Russ.  & 
M.  450;  Hoy  v.  Master,  6  Sim.  568; 
Tawney  v.  Ward,  1  Beav.  563. 

(i)  Wynne  v.  Wynne,  2  Keen,  778. 

(J)  3  Ad.  &  EU.  123. 
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party,  still  if  the  object  of  the  transfer  is  to  give  but  a  limited 
disposition,  the  party  will  not  take  the  absolute  interest.  Thus 
in  Archibald  v.  Wright  (A),  a  testator  willed  that  a  sum  of  stock 
should  be  transferred  to  a  female,  "  for  her  sole,  and  entire  use, 
"  during  her  life ;  that  she  shall  not  alienate  it,  but  enjoy  the 
"  interest  of  it  during  her  said  life,  and  at  her  decease  she  may 
"  dispose  of  it  as  she  thinks  fit :"  and  it  was  held  that  the 
legatee  took  for  life,  with  a  power  of  disposition  over  the  capital, 
and  this  by  a  testamentary  instrument  only  (Q, 

[119  a.]  This  passage  (119)  may  require  consideration  (w). 
It  may  be  observed  however,  that  in  Phipson  v.  Turner  («),  the 
Vice  Chancellor  expressed  a  clear  opinion,  that  property  might 
be  given  to  Q,feme  covert,  with  a  direction  that  such  part  of  the 
fund  as  she  should  not  dispose  of  by  will,  or  otherwise,  should 
go  to  others ;  and  that  the  direction  would  be  valid. 

[120  a.]  Here  it  may  be  noticed,  that  in  Ponton  v.  Dunn{o), 
a  question  arose  whether  a  strict  and  proper  power  was  created 
by  a  clause  in  articles  of  partnership  providing  that,  on  the 
death  of  one  of  the  partners,  the  concern  should  be  carried  on 
by  the  other  partner  for  the  benefit  of  himself  and  such  persons 
as  the  deceased  partner  should  by  will  appoint,  and  in  default 
of  appointment  for  his  wife,  children,  &c.;  and  with  a  final 
limitation  to  the  deceased's  executors  or  administrators :  and  it 
was  held  that  the  clause  did  not ;  and  that  a  will  containing  a 
general  disposition  of  the  testator's  property  passed  his  share. 


[125  a.]  The  above  cases  (122  &c.)  were  observed  upon 
Doe  d.  Herbert  v.  Thomas  (118  a).  (116  a). 


in 


[128  a.]  Cases  have  arisen,  in  which  a  power  given  to  a 


(k)  9  Sim.  161. 

(/)  See  Baker  v.  Newton,  2  Beav. 
112. 

(m)  See  Rou  v.  RosSj  1  J.  &  Wal. 
154  ;  Cuihhert  v.  Furrier,  Jacob,  415  ; 


Matthews  v.  Mamie,  1  Russ.  &  M. 
397 ;  Bourn  v.  Gibbs,  ib.  614. 

(n)  9  Sim.  244. 

(o)  1  Russ.  &  M.  402. 
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woman,  with  a  limitation  over,  in  default  of  an  appointment,  to 
her  next  of  kin,  has,  under  the  circumstances,  been  so  far  con- 
sidered as  in  the  nature  of  an  interest,  as  that  the  woman's 
death,  in  the  testator's  life  time,  has  occasioned  a  lapse  of  the 
whole  gift. 

Thus,  in  Baker  v.  Hanbury  (p),  a  testator  bequeathed  a  sum, 
in  trust  for  a  feme  covert,  during  the  joint  lives  of  herself  and 
her  husband,  for  her  separate  use ;  and,  if  she  survived  him, 
then  for  her  absolutely ;  but  if  she  died  first,  then,  as  she  should 
by  will  appoint ;  and  in  default  of  appointment,  to  the  persons 
who  would  have  been  entitled,  as  next  of  kin,  if  she  had  died 
possessed  of  it  &c.  She  died  before  her  husband,  in  the  tes- 
tator's Ufe  time,  leaving  one  child ;  and  it  was  held  that  the 
whole  gift  lapsed,  and  that  the  child,  as  the  next  of  kin,  was 
not  entitled.  The  legacy  was  considered  as  a  gift  to  a  married 
woman,  modified  only  with  reference  to  her  coverture.  In  the 
above  case,  it  will  have  been  observed  that  there  were  alternative 
provisions,  according  as  the  wife  survived  her  husband,  or  not. 
— But  in  Hardwick  v.  Thurston  {q),  where  the  gift  was,  simply, 
in  trust  for  such  persons  as  a  daughter  should  appoint ;  and  in 
default  of  appointment,  in  trust  for  her  for  life,  for  her  separate 
use,  and  after  her  decease,  in  trust  for  such  persons  as  would 
have  been  entitled,  as  her  next  of  kin,  if  she  had  died  sole,  and 
intestate  &c., — a  child,  as  next  of  kin,  was  held  to  be  entitled, 
notwithstanding  the  death  of  the  daughter  in  the  testatrix's  life 
time.    The  distinction  between  the  cases  is  somewhat  thin  (r). 

[136  a.]  It  may  be  noticed  that  Daniel  v.  Ubley  was  cited, 
and  commented  on  by  Sir  O.  Bridgman,  in  Grange  v.  Tiving  (s). 


[143  a.]  Notwithstanding  the  decisive  state  of  the  autho- 
rities, it  was,  in  a  recent  case  (^),  argued  that,  under  a  devise  or 


(p)  3  Ru88.  340. 
(q)  4  Rubs.  380. 

(r)  See  Chatteris  v.  Youngy  Mad.  & 
Geld.  30;  2  Russ.  183. 


(«)  Bannister's  Bridgman,  110. 
(t)  Doe  d.    Hampton  v.   ShntUr,  8 
Ad.  &  El.  90.>. 
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declaration,  that  (after  the  decease  of  a  prior  devisee  for  life) 
lands  "  shall  be  then  sold  by  my  executors  in  trust,"  the  exe- 
cutors took  an  estate,  and  not  a  mere  power;  but  the  Court 
held  clearly  otherwise.  The  case  appears  to  have  admitted  of 
no  doubt. 


[166  a.]  In  the  reports  of  a  prior  case,  involving  a  very  dif- 
ferent question  (m),  there  is  a  fuller  account  of  the  codicil,  and 
of  the  will  to  which  it  related.  By  the  will,  the  testator  de- 
vised his  manors  &c.  generally,  except  certain  portions  of  them, 
to  various  uses,  comprising  a  long  series  of  limitations  in  strict 
settlement.  By  the  codicil,  after  reciting  that,  by  the  will,  he 
had  devised  all  his  real  estate  [which  was  not  strictly  the  fact] 
to  certain  uses,  but  had  not  charged  the  same  with  his  debts, 
&c.,  or  disposed  of  his  personal  estate,  or  appointed  an  exe- 
cutor, he  revoked  his  will,  "  so  far  only  as  the  same  is  incom- 
"  patible  herewith ;  and  therefore  I  subject  all  my  real  and 
"  personal  estate "  to  the  payment  of  debts  &c. ;  "  and  for 
*'  effecting  the  payment  thereof,  I  give,  devise,  and  bequeath  all 
"  my  said  real  and  personal  estate  to  be  sold."  The  testator 
then  (the  precise  words  not  appearing)  directed  and  empowered 
four  persons,  whom  he  afterwards  appointed  executors,  to  sell 
the  same,  or  such  part  as  they  should  think  proper  and  neces- 
sary for  the  payment  of  his  debts  &c.,  directing  particular 
estates  to  be  sold  last ;  "  and  subject  to  the  devises  and  be- 
quests" in  the  codicil  he  confirmed  "  the  gifts  and  devises"  con- 
tained in  his  will.  If  these  reports  are  correct,  it  is  submitted 
to  be  sufficiently  clear  that  a  power  only  was  created,  not  only 
as  to  the  estates  devised  by  the  will,  but  also  as  to  any  other 
estates. 

[166  b.]  In  a  recent  case  (»),  where  a  testator,  seised  of  the 
equitable  inheritance  of  a  freehold  estate,  gave  all  his  freehold, 
copyhold,  and  leasehold  property,  and  all  his  other  property,  to 


(tt)  Lord  Wuipole  v.  Lord  Orford 
or  Lord  Cholmondelej/y  3  Ves.  402 ;  7 
T.  R.  i:3R. 


(i?)  Fourdrin  v.  Gowdey,  3  My.  &  K. 
383. 
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be  sold  by  his  executors,  requesting  his  heir  at  law  to  concur, 
with  his  executors,  in  the  sale  of  his  freehold  and  copyhold 
estates  &c.  &c., — the  then  M.  R.  expressed  an  opinion  that  a 
power  only  was  created ;  but  the  point  appears  not  to  have 
been  very  material  (1477  a). 

[171a.]  In  Knocker  v.  Bunhury  («?),  a  testator,  after  appoint- 
ing two  executors,  and  directing  them,  out  of  his  monies,  to 
purchase  certain  annuities,  expressed  himself  thus  : — "  With 
**  regard  to  all  the  rest  of  my  property  of  what  kind  soever,  I 
*'  do  hereby  desire  my  executors,  after  payment  of  my  just  and 
**  lawful  debts  and  funeral  expenses,  to  pay  and  make  over  the 
whole,  to  my  beloved  daughter  M.  the  wife  of  H.,  and  to  the 
children  of  my  said  daughter,  after  her  decease;"  and  the 
Court  of  Common  Pleas  certified  to  the  Court  of  Chancery, 
that  the  executors  took  no  interest  in  the  testator's  freehold 
property ;  but  that  they  had  a  power  to  settle  the  same  upon 
the  daughter  for  life,  with  remainder  to  her  children  and  their 
heirs. 

[186  a.]  See  on  (186)  the  subjoined  references  (jt).    The  notes 
of  the  case  vary. 


[216  a.]  In  iZay  V.  Adams  (y),  a  testator,  after  providing  a 
weekly  sum  for  his  only  son,  and  an  appropriation  of  stock  to 
meet  it,  directed  that  on  the  decease  of  his  son,  the  appropri- 
ated ftind  should  be  sold,  and  the  produce  paid  to  his  (the  tes- 
tator's) wife,  "  not  doubting  but  that  she  will  dispose  of  the 
"  same  for  the  benefit  of  such  of  my  relations  as  may  stand 
"  in  need."  The  wife  died  before  the  son;  and  it  was  held 
that,  in  the  events  which  happened,  the  trust  or  power  alto- 
gether failed,  the  period  not  having  arrived  at  which  it  could 


(tr)  6  New  Cases,  306.  "Charitable  Uses;"  Hire  v.   Wordali, 


(x)  Hire  v.  Wardall,  Tothill,  24,  ed. 


i*.  121,  '^Land." 


1820,  "  Bill;"  Hire  v.  Cordali,  ib  31,  ,       (,/)  3  My.  &  K.  237. 


10  WHAT  A  POWER  AND  WHAT  A  TRUST.  [CH.  III. 

have  been  executed ;  and  that  no  trust  for  the  relations  arose, 
but  that  the  testator  was  to  be  considered  as  haying  died  intes- 
tate as  to  this  fund.  It  does  not  appear  to  have  been  con- 
sidered that  the  objects  were  uncertain.  It  is  therefore  not 
easy  to  understand  the  decision.  The  general  rule  is  that 
equity  never  wants  a  trustee  (z). 

[224  a.]  In  Blaheney  v.  £lakeney(a),  a  testator  gave  all  his 
property  to  his  mother,  requesting  her  to  leave  certain  legades 
to  children  of  his  sister  Alicia  Blaheney,  and  another  sister 
&c.;  "  and  the  remainder  of  my  property  to  my  sister  Alicia 
''  Blakeney,  to  dispose  of  amongst  her  children  as  she  may 
"  think  proper."  After  the  mother's  death,  there  being  several 
children  of  Mrs.  Blakeney,  and  all  or  many  of  them  of  age,  a 
question  arose  whether  Mrs.  Blakeney  took  a  life  interest ;  and 
the  V.  C.  held  she  did  not. 

[229  a.]  Another  report  of  the  case  (229)  has  since  been  dis- 
covered (ft).  It  appears  that  Lord  Hardwiche  in  some  degree 
reUed  on  a  recital,  in  the  settlement,  of  the  agreement.  The 
reports  are  far  from  clear  as  to  the  precise  words  of  the  settle- 
ment. 

[231a.]  At  letter  (r)  in  (231)  add  Leesw.  Mosley,  1  Yo.  & 
Coll.  689. 


[241  a.]  It  is  scarcely  necessary  .to  observe  that  the  general 
expressions  at  the  commencement  of  the  preceding  paragraph 
(241)  must  be  confined  by  the  context,  which  sufficiently 
shows  the  kind  of  powers  alluded  to  (252). 

[244  a.]  In  Buxton  v.  Btu^ton  (c),  a  testatrix  settled  personal 


(»)  Brown  v.  Higgs,  (255);  see 
(3036). 

(a)  6  Sim.  52;  see  Grieveson  ▼. 
Kinopp,  2  Keen,  653. 


(b)  Billingsley  v.  Atiomey-Gencral, 
2  Eq.  Ca.  Ab.  570,  « Legacies,"  G. 
pi.  2. 

(r)  1  Keen,  753. 
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property,  in  thirds,  upon  three  daughters  and  their  children, 
with  cross  limitations  among  them  on  failure  of  the  issue  of 
any  daughter,  and  with  a  proviso  that  in  case  any  one  or  more 
of  the  daughters  should  die  unmarried,  "  it  should  be  lawful " 
for  the  trustees  to  raise,  out  of  the  third  of  the  daughter  dying 
unmarried,  any  sums  not  exceeding  £2,000,  and  to  pay  the 
same  as  the  daughter  should  by  will  appoint.  Though,  as  to 
the  daughter,  this  was  clearly  only  a  power,  still,  had  she  exer- 
cised it,  it  was  assumed  that  the  trustees  would  have  been 
bound  to  raise  the  sum  appointed.  It  is  impossible  to  sup- 
pose that  the  testatrix  meant  to  render  the  consent  of  the 
trustees  necessary  to  the  exercise  of  the  power  (2418  a), 
(2446  a). 


[252  a.]  In  some  cases,  even  where  the  provision  assumes 
more  the  form  of  a  trttst,  the  context  and  general  expressions 
may  show  that  a  power  of  sale  only  is  intended  to  be  given, 
and  that  there  is  to  be  no  absolute  conversion,  but  a  conversion 
merely  for  the  purposes  of  the  will,  or  at  the  option  of  the 
trustee  {d). 

[262  b.]  In  a  late  case(c),  where  a  testator  devised  real 
estate  in  trust  for  various  persons,  with  a  proviso  that  "  it  shall 
be  lawful"  for  the  trustee  to  sell  the  estate  &c.,  and  a  direction 
that  the  money  should  be  applied  upon  the  trusts  before  de- 
clared of  the  property,— it  was  held  that  there  was  a  mere 
power  of  sale,  and  no  positive  direction;  and  that,  conse- 
quently, though  the  estate  was  sold,  the  legacy  duty  imposed 
on  monies  arising  from  the  sale  of  real  estate  "  directed"  to  be 
sold  did  not  attach.  The  Crown  relied  very  much  on  a  decision 
in  the  Exchequer  in  Scotland  {f),  which  arose  on  a  Scotch  in- 
strument (2418  a),  (2446  a). 

[262  c]  In  a  subsequent  case  (g),  there  was  in  the  first  inh 
stance  a  trust  for  sale ;  and  after  that,  a  power  to  allot  the 


(J)  Polio/  V.  Seymour,  2  Yo.  & 
Coll.  708. 

(e)  Re  Eva7iif  2  Cro.  Mee.  &  Ros. 
206. 


(_/*)  Advocate-General  v.  Ramtm/'s 
Trustees,  ib.  224. 

(g)  Aitomty- General  v.  Mangles, 
5  Mee.  &  Wels.  120. 
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estate  among  the  objects  interested ;  and  it  was  held  that  the 
duty  attached  on  so  much  of  the  real  estate  as  was  sold,  but 
not  on  the  part  allotted. 


[256  a.]  In  Brown  v.  Pocock  (A),  a  testatrix  directed  her  exe- 
cutors to  pay  a  weekly  sum  to  a  man  for  his  life,  and  to  set 
apart  a  sum  of  stock  for  this  purpose ;  but  with  a  proviso  that 
if  the  legatee  should  incumber  his  weekly  payment,  the  same 
should  cease ;  and  thereupon,  or  upon  his  death,  she  gave  the 
stock  to  a  charity.  By  a  codicil,  she  revoked  the  gift  to  the 
charity;  and  she  gave  the  legatee  (according  to  the  report) 
"  the  power  of  leaving"  the  stock,  "  to  and  for  the  benefit  of  his 
"  wife  and  children,  in  such  manner  as  he  should  by  will  duly 
"  executed  give  and  bequeath  the  same."  The  power  not 
having  been  duly  exercised,  but  in  what  respect  is  not  stated, 
the  V.  C.  held  that  the  objects  nevertheless  took;  and  the 
wife  and  one  of  the  children  having  died  before  the  donee,  it 
was  further  held  that  the  surviving  children  were  entitled,  and 
that  as  joint  tenants  (2776  a),  (2794  a). 

[266  b.]  In  a  late  case(i),  a  testator  devised  freehold  estates 
to  trustees,  in  trust  to  pay  several  annuities  to  his  daughter  for 
particular  periods,  and  depending  on  various  contingencies ;  and 
on  her  marrying  at  a  certain  period  without  the  consent  of  his 
trustees,  in  trust  to  hold  the  estates  for  her  children  in  tail, 
subject  to  an  annuity  for  his  daughter ;  with  a  limitation  over, 
in  default  of  her  issue,  to  A.  &c. ;  and  with  a  further  proviso 
that  if  the  daughter  should  marry  with  the  consent  of  the 
trustees  &c.,  then  *^  it  shall  and  may  be  lawful  for  them  or  the 
"  survivor"  &c.  to  settle  the  estates  on  the  husband  and  wife 
and  children  &c.  The  daughter  married  with  consent ;  and  a 
settlement  was  made  by  the  trustees ;  and  on  a  failure  of  the 
daughter's  issue,  a  question  arose  whether  the  remainders  to  A. 
&c.  originally  limited  over,  subject  to  the  estates  which  the  chil- 
dren were  to  take  on  the  daughter's  marriage  without  consent. 


(A)  6  Sim.  257. 

(i)  Toldervjf  v.  Colt,  1  Mee.  &  W. 


250;  I  Y.  &  Coll.  240  and  621. 
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were  to  take  effect,  subject  to  the  interests  limited  by  the  settle- 
ment made  on  her  marriage  with  consent ;  which  question  was 
ultimately  decided  in  the  negative.  Upon  the  point  whether  it 
was  imperative  on  the  trustees,  on  a  marriage  with  consent,  to 
make  the  settlement,  or  to  leave  the  daughter  as  her  father's 
heiress  absolutely  entitled,  there  was  a  difference  of  opinion 
among  the  judges;  but  it  was  unnecessary  to  determine  the 
point. 

[267  a.]  In  Grieveson  v.  Kirsopp  (J),  a  testator,  by  a  codicil 
to  his  will,  declared  "  my  will  and  mind  is,  that  my  wife  Sarah 
"  Carr  [and  I  do  hereby  empower  her,  by  and  with  the  assist- 
"  ance  and  help  of  the  trustees  therein  named,  to]  sell  and  dis- 
"  pose  of  all  my  estates  whatsoever ;  and  the  money  arising 
"  from  such  sale  or  disposal,  together  with  my  personal  estate, 
"  she  my  said  wife  shall  and  may  divide  and  proportion  among 
"  my  said  children  as  she  shall  think  fit"  &c.  It  was  held — 
first  (upon  which  there  could  be  little  or  no  doubt)  tliat  the 
direction  for  sale  was  imperative ;  and  further  that  there  was 
an  implied  gift  to  the  children  in  default  of  the  wife's  appoint- 
ment. As  to  the  latter  point,  it  seems  questionable,  connecting 
the  will  and  codicil  together,  whether  this  was  the  testator's 
intention. 


[266  a.]  In  Hill  v.  Hill  (268  a),  the  V.  C.  said  :— «  There  is 
"  a  palpable  distinction  between  inserting  in  a  settlement, — 
"  powers  for  the  management  and  better  enjoyment  of  the 
"  settled  estates,  which  are  beneficial  to  all  parties, — and  powers 
"  which  confer  personal  privileges  on  particular  parties,  such  as 
"  powers  to  jointure,  to  raise  money  for  any  particular  purpose 
"  &c.  But  powers  of  leasing,  of  sale  and  exchange,  and, 
"  where  there  is  any  joint  property,  or  there  are  any  mines,  or 
"  any  land  fit  for  building  purposes,  powers  of  partition,  of 
"  leasing  mines,  and  of  granting  building  leases,  are  powers  for 

*  (j)  2  Keen,  653. 
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*'  the  general  management  and  better  enjoyment  of  the  estates ; 
'^  and  such  powers  are  beneficial  to  all  parties." 

[266  b.]  In  the  Duke  of  Bedford  v.  The  Marquis  of  Abet-- 
corn(Jk)j  which  arose  on  articles  executed  prior  to  the  marriage  of 
the  Marquis  ofAbercom  with  a  daughter  of  the  Duhe  of  Bed- 
fordy  and  by  which  the  Marquis's  estates  in  Ireland  were  agreed 
to  be  settled  in  strict  settlement — the  settlement  to  *^  contain  all 
**  the  covenants,  provisions  and  conditions  usually  contained  in 
^'  marriage  settlements  made  in  England*' — it  was  held,  that 
powers  of  sale  and  exchange  mi^t  be  inserted  in  the  setde- 
ment;  and  in  such  a  form  as  to  autiiorize  the  substitution,  for 
the  then  existing  Irish  estates,  of  JEnglish,  as  well  as  other 
Irish  estates.  In  respect  to  powers  of  leasing,  various  kinds 
were  proposed  to  be  inserted,  as  powers  to  grant  building  and 
mining  leases,  also  leases  renewable,  leases  for  lives,  &c.  &c. 
A  reference  to  the  Master  was  ordered  as  to  these ;  the  final 
result  does  not  appear. 

[267  a.]  A  question  on  a  power  to  appoint  new  trustees  arose 
in  a  late  case  at  the  Rolls  (Z).  A  testator  devised  estates  in 
England  and  the  West  Indies  to  trustees,  in  trust  to  settle  parts 
thereof,  taking  the  advice  of  counsel,  in  strict  settlement  on 
certain  parties ;  and  other  portions  thereof,  in  strict  settlement 
on  other  parties.  He  then  directed  that  in  the  settlements  there 
should  be  inserted  powers  for  the  tenants  for  life  &c.  to  make 
leases  for  twenty-one  years  &c. ;  and  powers  for  the  trustees 
with  consent  &c.  to  sell,  partition  and  exchange ;  and  he  then 
declared  that  there  should  be  also  inserted  '^  all  such  other 

proper  and  reasonable  powers  as  are  usually  inserted  in  settle* 

ments  of  the  like  nature ;"  and  it  was  held  that  a  pow^  to 
appoint  new  trustees  ought  to  be  inserted. 

[267  b.]  It  may  be  here  noticed  that  in  agreements  or  direc- 
tions for  a  settlement,  where  it  is  not  finally  fixed  who  are  to 
be  the  trustees,  it  should  not  be  left  to  implication,  who  are, 
in  the  first  instance,  to  appoint  the  trustees.     In  Brasier  v. 

(/c)  1  My.  &  Cr.  312.  ]      (/)  Lindow  v.  Fleetwood,  6  Sim.  152. 
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Hudson  {m)  where  under  marriage  articlee^  to  which  the  in- 
tended husband  and  wife  and  the  father  of  the  lady  were  par- 
tiesy  a  money  fund  belonging  to  the  lady  on  the  death  of  her 
surviving  parent  was  to  be  invested,  or  was  to  be  authorized  to 
be  invested,  by  the  father  or  his  executors  or  administrators 
'^  in  the  names  of  trustees  to  be  for  that  purpose  appointed/' — 
an  appointment  by  the  executors  of  the  father  and  by  the  wife 
and  her  second  husband  appears  to  have  been  held  invalid.  The 
y.  C,  relying  on  some  special  circumstances,  considered  that 
the  wife  and  first  husband  should  have  naoaed  the  trustees. 


[268  a.]  In  a  recent  case{»),  arising  on  informal  marriage 
articles  for  the  settlement  of  the  real  estate  of  an  ancient  family 
in  strict  settlement,  it  was  provided  that  the  settlement  should 
contain  powers  for  the  intended  husband  to  charge  the  estates 
with  a  large  sum  by  way  of  mortgage,  and  with  another  large 
sum  as  portions  for  the  younger  children,  and  to  creaJte  terms 
for  these  purposes ;  *'  and  likevrise  all  other  powers,  provisions^ 
^'  clauses,  covenants  and  agreements  usually  inserted  in  settle- 
^'  ments  of  the  like  nature,  and  which  shall  be  proper  for  efiect- 
**  ing  any  of  the  purposes  aforesaid ;"  and  it  was  held,  contrary 
to  the  opinion  of  the  Master  to  whom  the  cause  stood  referred, 
that  powers  of  sale  and  exchange,  and,  as  it  seems,  over  all  the 
estates,  were  authorized  to  be  inserted.  In  respect  to  Pearse 
V.  Baron  (263)  the  V,  C.  observed : — "  In  that  case  a  certain 
'^  power  of  leasing  was  specified.  If,  in  these  articles,  it  had 
''  been  said  that  there  should  be  inserted  a  power  to  sell  or  ex- 
change the  estates  in  the  county  of  Hereford^  and  all  other 
usual  powers,  I  should  have  held  that  the  power  could  not  be 
*'  extended  to  estates  in  any  other  county;  for  then  it  would 
**  have  been  expressed  to  what  estates  the  parties  intended  that 
"  the  power  should  apply  .^' 


cc 


iC 


[273  a.]  Indeed  in  a  recent  case  (o),  arising  on  a  contract  of 


(m)  9  Sim.  11. 

(n)  Hi7/ V.  Hi//,  6  Sim.  136. 

(o)  The  Duke  of  Bedford  v.   The 


Marquis  of  Ahercom,  1  My.  &  Craig. 
312. 
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marriage  in  the  Scotch  form,  and  articles  accompanying  it  for 
the  settlement  of  estates  in  Ireland^  and  by  which  the  estates 
were  to  be  settled  on  the  intended  husband,  and  the  sons  of  the 
marriage  and  of  any  future  marriage  in  succession  in  strict 
settlement,  subject  to  a  jointure  for  the  intended  wife,  and  por- 
tions for  their  younger  children, — it  was  held  that  a  clause  in 
the  articles — that  it  should  be  lawful  "  to  alter  and  vary  the 
^'  provisions  and  terms  contained  in  the  said  contract  of  mar- 
''  riage  and  in  these  presents,  in  such  maimer"  as  to  the  in- 
tended husband  and  wife  should  seem  fit,  *^  previous  to  the 
'^  execution  of  the  said  intended  settlement  contracted  by  these 
"  presents  to  be  made  and  charged  upon  the  estates"  &c. — did 
not  authorize  the  introduction,  at  the  request  of  the  husband 
and  wife,  of  powers  enabling  the  husband  to  limit  a  jointure  to 
a  future  wife,  or  portions  for  the  children  of  a  future  marriage. 
Some  reliance  was  placed  on  the  inaccuracy  of  the  clause;  and 
it  was  considered  that  if  such  powers  coidd  have  been  inserted, 
the  parties  would,  on  the  same  principle,  have  been  authorized 
wholly  to  remodel  or  destroy  the  limitations  of  the  settlement 
(289).  In  the  same  case  it  appears  to  have  been  considered 
that  the  insertion  of  the  powers  was  not  authorized,  under  the 
general  direction,  that  the  settlement  should  ''  contain  all  the 
*^  covenants,  provisions  and  conditions  usually  contained  in 
''  marriage  settlements  made  in  England*'  (264). 


ADDENDUM  TO  CHAPTER  IV. 

OTHER  MATTERS  RELATING  TO  THE  CREATION  OF  POWERS. 


[276  a.]  But  as  to  powers  of  attorney  executed  for  a  valuable 
consideration,  see  Gaussen  v.  Morton,  10  Bam.  &  Cress.  731 ; 
Ex  parte  Smither,  1  Deac.  413. 
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[310  a.]  We  shall  hereafter  see  that  in  Grange  t.  Tiving 
(684  a),  under  a  power  of  revocation  reserved  to  a  settlor  and 
the  heirs  of  his  body,  a  revocation  by  the  settlor's  daughter 
and  heir  was  supported.  No  point  of  perpetuity  is  mentioned 
in  the  argument. 

[314  a.]  Several  cases  have  recently  occurred  on  this  point. — 
Thus  in  BiddU  v.  Perkins  {q\  a  testator  devised  real  estate  to 
trustees  and  their  heirs,  to  uses,  viz.  to  A.  for  life,  remainder  to 
trustees  to  preserve,  remainder  to  B.  for  life,  remainder  to  trus- 
tees to  preserve,  remainder  to  B.'s  first  and  other  sons  succes- 
sively in  tail  male,  with  remainders  to  two  other  tenants  for 
life  and  their  sons  in  tail  male  in  succession  in  the  like  manner, 
remainder  to  A.'s  heirs.  There  followed  a  power  enabling  the 
trustees  and  the  survivors  &c.  and  the  heirs  of  the  survivor, 
*^  at  any  time  or  times  after  my  decease,  at  the  request  &c.  of  the 
^  person  or  persons  who  shall  for  the  time  being  be  entitled  in 
"  possession  to  my  aforesaid  manors  &c.  under  and  by  virtue  of 
^  the  limitations  hereinbefore  contained ;  and  in  case  such 
''  pereon  or  persons  shall  be  an  infant  or  infants,  then  at  the 
*'  request  &c.  of  his,  her,  or  their  guardian  or  guardians,'^  to 
sell  &c.  The  coheiresses  of  the  surviving  trustee,  at  the  request 
of  the  first  tenant  for  life  (the  second  tenant  for  life  also  con- 
curring) agreed  to  sell ;  and  on  a  bill  for  a  specific  performance 
in  an  amicable  suit,  the  object  being  to  obtain  the  opinion  of 
the  Court,  it  was  held  by  the  V.  C.  that  the  power  of  sale  could 
be  exercised. 

[314  b.]  So  in  Powis  v.  Capron  (r),  by  a  marriage  settlement, 
an  estate  was  conveyed  to  trustees  and  their  heirs,  to  uses,  viz. 
to  the  husband  for  life,  remainder  (after  a  limitation  to  the 
trustees  to  preserve  &c.)  to  the  wife  for  life,  remainder  to  the 
children  of  the  marriage^  as  the  husband  and  wife  or  the  sur- 
vivor should  appoint  (for  what  estates  is  not  stated) ;  and  in 
default  of  appointment  to  the  children  as  tenants  in  common  in 


{q)  4  Sim.  135.  |      (r)  4  Sim.  138,  note  to  Biddie  v. 
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tailj  with  cross  remainders  in  tail,  remainder  to  such  uses  as 
the  wife  should  appoint ;  and  with  the  ultimate  limitation  to 
the  use  of  her  heirs  and  assigns.  The  settlement  contained  a 
proviso  that  it  should  be  lawful  for  the  trustees  and  the  survivor 
of  them,  his  heirs  and  assigns,  "  from  time  to  time  and  at  all 
"  times,''  at  the  request  "  of  the  person  or  persons  who,  under 
"  the  limitations  hereinbefore  contained,  shall  ybr  the  time  beiiig 
*^  be  entitled  to  the  possession  or  receipt  of  the  rents  and  profits 
"  of  the  premises  hereinbefore  released ;  or,  if  such  person  be 
*'  under  age,  with  the  consent  of  his  or  her  guardian  during 
"  minority,"  to  sell  &c.  The  trustees  having  sold  at  the  request 
of  the  husband  and  wife,  it  was  held  by  the  M.  R.,  on  a  bill  for 
a  specific  performance,  that  a  good  title  could  be  made  under 
the  power  of  sale.  An  option  was  given  to  the  purchaser  to 
have  a  case  sent  for  the  opinion  of  a  court  of  law ;  but  this  he 
declined. 

[314c.]  Again  in  Waring^,  Coventry {s\  estates  were  con- 
veyed to  trustees  and  their  heirs,  to  uses,  viz.  to  trustees,  their 
executors  &c.  for  99  years,  if  A.  should  so  long  live,  remainder 
to  A.  for  life,  remainder  to  trustees  to  preserve  &c.,  remainder 
to  trustees  for  1000  years,  remainder  to  trustees  for  600  years, 
remainder  to  B.  for  life,  remainder  to  trustees  to  preserve  &c,, 
remainder  to  all  or  such  of  the  children  of  B.  as  he  should 
appoint  (for  what  estates  does  not  appear),  and  in  de£Eiult  of 
appointment  to  all  his  children  equally  (it  would  seem  in  tail) ; 
remainder  to  C.  for  life,  with  similar  limitations  in  favour  of  his 
children,  and  with  the  ultimate  limitation  to  A.  in  fee.  There 
was  a  power  for  the  trustees  and  the  survivors  &c.  and  the 
executors  &c.  of  the  survivor,  "  at  any  time  or  times  during  the 
'^  continuance  of  the  uses  and  limitations  aforesaid  or  any  of 
"  them,  at  the  request  and  by  the  direction  of  the  person  or 
'^  persons  who  for  the  time  being  shall  be  entitled  to  the  said 
'^  messuages  &c.  for  an  estate  of  fireehold,  either  in  possession, 
'^  or  remainder  immediately  expectant  on  the  determination  of 
"  the  said  terms  of  99  years,  1000  years,  and  600  years,  or  either 


(«)  1  My.  &  Kee.  249,  4  Sim.  140,  note  to  BiddU  ▼.  Ferkim. 
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of  them,  to  be  testified  &c. ;  and  of  the  proper  authority  of 
them  the  said  trustees  or  the  survivors  &c.,  during  the  mi- 
"  nority  of  any  child  or  children,  who  by  virtue  of  the  limi- 
'*  tations  hereinbefore  contained  shall  be  for  the  time  being 
"  entitled  to  any  estate  of  freehold  or  inheritance  of  and  in  the 
"  same  or  any  part  thereof,"  to  sell  &c.  The  estates  having 
been  sold  under  a  decree  and  the  common  objection  having 
been  taken  on  Ware  v.  Polhill  (312)  &c.  the  M.  R.  overruled 
the  objection,  adhering  to  his  opinion  in  Powis  v.  Capron 
(314  b)  and  observing : — "  The  power  is  coextensive  only  with 
''  the  estates  tail  and  may  like  them  be  destroyed"  (3241).  It 
does  not  appear  from  the  report  who  at  the  period  of  the  sale 
was  in  possession. 

[314  d.}  The  next  case  (t)  was  of  a  somewhat  different  de- 
scription, the  uses  not  including  any  direct  limitation  in  tail. 
By  a  marriage  settlement,  lands  were  conveyed  by  the  hus- 
band to  A.  and  B.  and  their  heirs,  to  uses,  viz.  to  the  husband 
for  life,  remainder  to  A.  and  B.  and  their  heirs  during  his  life 
in  trust  to  preserve  &c.,  and  after  his  decease,  to  the  use  that 
the  wife  should  receive  a  rent  charge  during  her  life,  and,  sub- 
ject thereto,  to  all  or  such  of  the  children  or  remoter  issue  of 
the  marriage  for  such  estates  &c.  as  the  husband  and  wife  or 
the  survivor  should  appoint;  and  in  default  of  such  appoint- 
ment, to  all  the  children  of  the  marriage  as  tenants  in  common 
in  fee,  with  cross  limitations  among  them  in  the  event  of  any 
dying  under  21  without  issue,  and  with  a  final  limitation  to  the 
husband  in  fee.  After  a  power  to  the  husband  diiring  his  life, 
and  after  his  decease  '^  to  the  trustees  or  trustee  for  the  time 
"  being"  during  the  minority  of  the  children,  to  lease — there 
was  a  fiirther  proviso,  that  it  should  be  lawful  '^  for  the  trustees 
"  or  trustee  for  the  time  being,  with  the  consent  in  writing  of 
*'  the  husband  and  vrife  or  the  survivor  of  them,  and,  after  the 
'*  decease  of  such  survivor,  at  the  discretion  of  the  trustees  or 
"  trustee  for  the  time  being, '^  to  sell,  and  reinvest  in  new  estates, 
to  be  settled  to  the  like  uses.    The  settlement  contained  fur- 

(0  Boyce  v.  HanniTig,  2  Cro.  &  Jer.  334. 
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ther  provisioiis  tlwt  after  the  husband's  deceaBe,  and  until  the 
children  should  attain  21 ,  the  trustees  or  trustee  should  Bjpply 
the  rents  for  their  maintenance  &c. ;  and  that  after  his  decease, 
or  during  his  Ufe  with  his  consent,  they  might  raise  money  for 
the  tdyancement  of  the  children  and  issue  during  minority. 
On  a  case  from  the  Rolls  to  the  Exchequer ^  a  certificate  was 
returned  that  A.  and  B.,  with  the  consent  of  the  husband  and 
wife,  could  make  a  good  title  under  the  power  of  sale. 

[322  a.]  It  a{^)ear8  in  EUiccmbe  v.  Gxjmperts  (tc),  that  Brk* 
imo  V.  Boothiy  was  affirmed  by  the  Lord  Ckancdiar  on  ap- 
peal. 


[324  a.]  With  reference  to  the  points  discussed  in  Section 
III,  it  should  be  noticed  that  the  New  WiU  Act,  1  Vict.  c.  26, 
has  made  important  alterations  (1715  a). 

[332  a.]  A  question  on  the  effect  of  a  partition  in  i^^^oking  a 
will  recently  ocuurred  in  a  different  way  (o)«  It  arose  as  to  a 
leasehold  estate  held  for  a  term  of  3rears ;  and  the  point  was, 
not  how  far  the  creation  of  a  power  on  the  occasion  of  the 
partition  revoked  a  will,— but  how  ftur  the  execution,  by  will, 
of  a  power  to  appoint  an  undivided  portion  of  die  estate  or  its 
produce  in  favour  of  children,  was  affected  by  a  subsequent 
partition,  in  which  the  testator  concurred  in  several  capacities. 
The  V.  C,  contrary  to  die  opinion  of  the  Matter,  held  that 
under  the  circumstances,  which  were  peculiar,  the  wUI  remakied 
in  force  (1442). 

[343  a.]  Even  where  the  contract  provided  that  tke  estate 
should  be  conveyed  to  the  purchaser  ^  his  heirs,  4iBppaintee8  or 
**  assigns,"  it  was  held,  both  at  the  Rolky  and  on  appeid  by  the 
Lord  Chancellor,  that  no  difference  arose ;  but  that  the  devise 
of  the  equitable  fee  was  equally  revoked  by  a  subsequent  con* 


(»)  3  My.  &  Cr.  143,  &€.  |      («)  Wooikmte  ▼.  OkUl,  8  Sim.  115. 
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Feyance  to  the  usual  uses  to  bar  dower;  or  at  all  events,  that 
a  purchaser  could  not  be  compelled  to  take  a  title  on  the  con- 
trary supposition  (w). 


ADDENDUM  TO  CHAPTER  V. 

CONSTRUCTION  OF  POWERS. 


[367  a.]  It  should  be  noticed  that,  in  a  recent  case  (a:),  the 
late  £ord  Chancellor  of  Ireland,  so  far  from  (as  formerly)  dis- 
puting Long  V.  Long,  expressly  approved  of  the  decision.  His 
opinion  was  however  extra  judicial,  the  principal  case  not 
having  involved  the  point. 


if 


[376  a.]  In  Bichley  v.  Quest  (y),  the  trust  of  a  term  was  de- 
clared to  be,  that  ^'  in  case  there  should  be  issue  of  [an  intended 
marriage]  y  a  son  and  one  or  more  younger  child  or  children 
[of  the  same  marriage]  who  should  live  to  marry  or  attain  his, 
her  or  their  full  age  or  ages  of  21  years,"  then  it  should  be  law- 
ful for  the  trustees  to  raise  '^  such  sum  and  sums  of  money,  not 
*'  exceeding  in  the  whole  the  sum  of  £200,  as'*  the  intended 
husband  and  wife  or  the  survivor  by  deed,  will  &c,  should 
appoint ;  but  the  purposes  for  which  the  sum  was  to  be  raised 
were  not  further  stated;  and  there  was  no  limitation  to  the 
children  in  default  of  an  appointment.     Still  it  would  seem  to 


(w)  Bvllin  v.  Fletcher,  Keen,  369, 
600 ;  2  My.  &  Cr.  432. 

(r)  Muskeny  v.  CAtwKfy)  lioyd 


&  Goold,  226. 
{y)  I  Rum.  &  M.  440. 
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have  been  considered  that  the  power  was  not  a  general  one.  It 
was  not  however  necessary  to  determine  the  point  (3198  a). 

[377  a.]  The  question  was  however  agitated  in  a  recent 
case  (z) — and  that  arising,  not  on  marriage  articles,  but  on  a 
will — where  the  words  "  person  or  persons"  &c.  occurred.  But 
it  was  clearly  held  that  the  power  was  a  general  one.  The 
only  pretence  for  the  argument  was,  that  the  will  contained  a 
proviso,  in  relation  to  this  and  other  bequests,  that  if  any  daugh- 
ter should  die  without  children  &c.,  her  share  should  go  to  the 
other  daughters  &c. ;  but  this  proviso,  as  well  as  the  limitations 
to  the  children,  was  considered  as  intended  to  operate  only  in 
default  of  an  appointment. 

[377  b.]  Where  in  a  Scotch  instrument  a  settlor,  after  vesting 
his  estate  in  his  wife  during  her  widowhood  and  four  other 
trustees,  declared  his  wish  that  his  estate  should  be  apphed  "  to 
"  such  charitable  purposes"  &c.  as  might  be  pointed  out  by  his 
wife,  with  the  approbation  of  a  majority  of  his  trustees ;  and  in 
the  event  of  her  decease  or  marriage,  then  he  empowered  the 
majority  of  the  trustees  to  make  the  application  "  in  the  way 
"  and  manner  they  would  conceive  to  be  most  agreeable  to  my 
"  wishes  if  in  life,"  it  was  clearly  held  that  the  latter  words  did 
not  confer  a  general  and  unlimited  power  (a). 


ADDENDUM  TO  CHAPTER  VI. 

TIME  WHEN  POWERS  MAY  BE  EXECUTED— AND  AS  TO 

CONDITIONS  PRECEDENT. 


[402  a.]  In  Ashford  v.  Cafe{b\  a  testator  directed  his  exe- 
cutors to  pay  the  income  of  his  residuary  personal  estate  to  his 


(z)  Mackinley  y.  Siton,  8  Sim.  561. 
(a)  Crichton  v.  Grienon^  3  BIL  N. 


S.  424. 
(6)  7  Sim.  641. 


it 
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sister  for  her  life,  and  after  her  decease  to  stand  possessed  of 
the  capital  upon  trust,  in  case  his  niece  should  be  '*  then  un- 
"  married/'  to  transfer  the  same  to  her,  her  executors,  adminis- 
trators or  assigns ;  ^^  but  in  case  she  should  be  then  married," 
upon  trust  to  transfer  the  same  to  such  persons  &c.  as  she, 
notwithstanding  her  then  or  any  future  coverture,  and  whe- 
ther she  should  be  sole  or  married,"  should  by  deed,  will  &c. 
appoint;  and  in  default  of  such  appointment  in  trust  to  pay  the 
income  thereof  to  her  for  her  separate  use  for  her  life,  free  from 
the  debts  &c.  of  "  her  then  or  any  future  husband ;"  with  a 
further  direction  that,  subject  to  the  trusts  aforesaid,  the  capital 
should  be  in  trust  for  the  niece  her  executors,  administrators 
and  assigns.  The  niece  married,  and  during  the  coverture  ap- 
pointed the  fund  by  will.  She  then  died  in  the  life  time  of  her 
husband  and  of  the  sister.  On  a  contest  between  the  husband's 
representatives  and  those  claiming  under  the  niece's  will,  it  was 
held  that  the  will  was  good. 


[420  a.]  There  was  a  similar  argument  in  Berry  v.  White  (c), 
where  the  power  was  given  to  several  tenants  for  life,  "  being 
'*  lawfully  seised  and  lawful  tenants  of  the  freehold  in  pos- 
**  session,"  and  there  was  an  outstanding  lease  for  years;  it 
was  clearly  held  however  (d),  that  the  tenant  for  life  had  not 
only  in  strictness  the  freehold  in  possession,  but  had  it  within 
the  meaning  of  the  power.  The  case  upon  this  point  appears 
to  have  been  free  from  doubt. 

[426  a.]  In  connexion  with  the  subject  discussed  in  (426)  it 
may  be  noticed  that  in  Aston  v.  Aston  (e),  where  an  estate  was 
settled  on  a  woman  for  life  sans  waste  (except  in  felling  timber 
&c.),  remainder  to  her  son  for  life  sans  waste  generally ,  with  re- 
mainders over ;  and  where  the  mother  permitted  the  son  to  cut 


(c)  Bannister's  Bridgman,  82.  (e)  1  Ves.  sen.  396. 

(d)  See  ib.  pa.  92. 
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timber^ — it  was  argued  by  counsel,  and  admitted  by  Lord  Hardr 
wicke,  that  the  mother  might  have  regularly  given  the  son  this 
liberty,  by  surrendering  the  estate  to  him;  and  that,  though 
she  had  first  made  a  lease  for  99  years,  if  she  should  so  long 
live,  in  trust  for  herself.    The  point  did  not  however  arise  (/). 


[438  a.]  Ray  v.  Adams  (216  a)  was  the  converse  case.  There 
the  question  was,  whether  a  power  in  favour  of  relations  could, 
under  the  particular  circumstances,  be  executed  during  the  life 
of  a  prior  tenant  for  life.    It  was  considered  it  could  not  (399). 

[464  a.]  In  Cfreenham  v.  Oibbesan,  elsewhere  cited  (737  a) 
(749  a),  the  conveyance,  by  way  of  substitution,  purported  to  be 
made  with  the  consent  of  the  different  classes  of  trustees,  but 
was  not — one  class  only  having,  as  it  was  held,  effectually  con- 
sented. Under  these  circumstances  the  conveyance  was  not 
held  to  be,  at  law,  either  wholly  good,  or  wholly  bad ;  but  it 
was  held  partially  good,  the  old  estate  being  deemed  as  exone- 
rated from  the  charge  secured  by  the  term  vested  in  the  con- 
senting class,  and  the  new  estate  subject  to  that  charge  only. 
It  appears  to  have  been  the  intention  that  the  whole  should 
take  place  as  one  arrangement ;  and  the  question  is  whether, 
under  the  circumstances,  as  this  could  not  be  effectuated,  the 
whole  should  not  have  been  held  bad.  The  author  has  been  in- 
formed that  this  was  the  view  taken  when  the  case  went  back 
into  the  Court  of  Chancery. 


(/)  See  Fleming  v.  Flenung,  cited 
Parker,  153,  in  Attorney -General  v. 
I>i9>teif ;  but  dlflferenily  1  Dick.  209, 


3  Atk.  756,  and  1  Yes.  sen.  526, 548, 
in  Garth  v.  Cotton, 
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ADDENDUM  TO  CHAPTER  VIL 


BY  WHOM  POWERS  MAY  BE  EXECUTED. 


[476  a.]  By  sect.  8  of  the  New  Will  Act,  1st  Vict.  c.  26,  it  is 
enacted  ^^  That  no  will  made  by  any  married  woman  shall  be 
'^  valid,  except  such  a  will  as  might  have  been  made  by  a  mar- 
*^  ried  woman  before  the  passing  of  this  Act." 

[497  a].  It  appears  from  another  case(^),  that  Bridgman 
considered  a  power  of  leasing  given  to  a  feme  before  her  mar- 
riage generally,  and  without  reference  to  any  marriage,  could 
not  be  exercised  during  her  coverture,  at  least  to  the  prejudice 
of  any  interest  vested  in  her  \  but  the  case  (584  a)  did  not  in- 
volve the  point. 

[601  a.]  Churchill  v.  Dibben  did  arise  on  a  marriage  settle- 
ment and  the  coverture  was  expressly  dispensed  with  (A). 


[511  a.]  Rich,  v.  Beaumont  is  cited  by  Lord  Hardwtche  in 
Churchill  V.  JDibben  (i),  as  a  decision  that  a  feme  covert  could 
execute  a  general  power,  coupled  with  an  interest.  He  adds : — 
But  here  [in  Churchill  v.  JDibben]  the  question  cannot  arise 
because  this  power  is  expresely  to  be  executed  whether  covert 
"  or  soUr 


u 


it 


[518  a.]  Here  it  may  be  noticed  that  in  a  late  case  (J)  it  was 
held,  that  the  gifl  of  a  fund,  in  trust  for  the  separate  use  of  a 
married  woman  independent  of  any  husband,  and  after  her 
decease  in  trust  for  her  executors  or  administrators  for  their  own 


(g)  Grange  v.  Ttving^  Bannister's 
Bridgman,  116^  and  tee  ib.  109  and 
111. 

(h)  2  Kenyon,  part  2,  pa.  68;  9  Sim. 


447,  n. 

(t)  2  KenyoD,  part  2,  pa^  83;  wd 
see  S.  C.  9  Sim.  450,  n. 

(j)  WaUU  ▼.  Tm^kr,  8  Sim.  241. 
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use  &c.,  gave  no  power  to  the  I^atee,  while  married,  to  dispose 
of  the  capital  of  the  fund,  either  by  means  of  the  nomination 
of  executors,  or  otherwise  (1686). 

[521  a.]  In  Izod  v.  Lamb(k)f  the  effect,  at  law,  of  a  settle- 
ment of  the  wife's  furniture,  by  means  of  the  husband's  cove- 
nant, without  an  assignment  to  trustees,  was  a  good  deal  dis- 
cussed, in  reference  to  an  execution  issued  by  a  creditor  of  the 
husband. 

[524  a.]  According  to  Mr.  Bannister^s  note  from  the  Reg. 
Book(Z),  the  words  "  being  sole"  were  not  in  the  power.  The 
words  run — "  that  it  shall  be  lawful  for  her  during  her  life  by 
"  any  deed"  &c.  She  reserved  the  power  while  she  was  sole, 
and  afterwards  married. 

[526  a.]  In  Doe  d.  Smith  v.  Bird{fn),  it  was  held  that  a  power 
reserved  to  be  executed  by  a  feme  covert  over  her  estate,  "  not- 
"  withstanding  her  coverture  and  as  if  she  was  sole  and  unmar- 
"  ried,"  could  be  executed  by  her  after  the  decease  of  her  hus- 
band, and  while  she  was  a  widow. 

[527  a.]  In  Doe  d.  Young  v.  Sotkeron{n),  it  was  argued, 
slightly  indeed,  that  such  a  power  had  become  mei^ed  on  the 
determination  of  the  coverture,  though  in  fact  the  power  was  to 
be  exercised  whether  the  feme  covert  were  "  sole  or  married." 
It  was  considered  clear  however  that  there  was  no  ground  for 
the  argument  (47). 

[529  a.]  In  Morwan  v.  Thompson  (o),  a  bond,  executed  by  a 
husband  on  the  occasion  of  a  marriage,  gave  the  wife  power  to 
dispose  by  will  of  a  sum  of  money,  if  she  died  before  her  hus- 
band ;  and  if  she  survived  him  (which  happened),  then  (accord- 
ing to  the  report,  but  whether  the  exact  words  are  given  is  not 


(ft)  1  Cro.  &  Jer.  35. 

(/)  Bannister's  Bridgman,  617. 

(m)  5  B.  &  Adol.  695. 


(n)  2  B.  &  AdoL  628. 
(o)  3  Hag.  239. 
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clear)  the  money  was  "  to  be  paid  to  her,  to  be  disposed  of  at 
**  her  will  and  pleasure."  A  will  made  during  the  coverture  and 
recc^nized  by  her  husband's  will,  but  not  republished  after  his 
death,  was  held  to  operate  as  an  effectual  disposition  of  the 
money. 

[631a.]  The  subject  discussed  in  (531)  and  the  preceding 
paragraphs  was  referred  to  by  Sir  O.  Bridgman  in  his  judg- 
ment in  Grange  v.  Tiving^p);  but  the  case  did  not  involve  the 
point,  and  no  very  clear  light  as  to  it  can  be  gathered  from  the 
judgment. 

[638  a.]  In  Lynn  v.  Ashton  (^),  a  sum  of  stock  was  by  a  mar- 
riage settlement  vested  in  trustees,  in  trust  for  the  separate  use 
of  the  wife  for  life,  and  after  her  decease,  in  respect  to  the 
capital,  as  she  should  by  deed  appoint;  and  in  default  of  ap- 
pointment, in  trust  for  her  children ;  and  on  failure  of  children, 
for  her  next  of  kin.  The  wife  assigned  her  life  interest,  and 
appointed  the  reversion  to  trustees,  in  trust  to  purchase  an 
annuity  for  the  benefit  of  herself  and  her  husband  &c.  One  of 
the  old  trustees  reftised  to  join  in  a  transfer  of  the  fund;  and 
on  his  behalf  it  was  ui^ed  that  on  the  decease  of  the  wife,  the 
validity  of  the  appointment  might  be  contested  by  the  persons 
claiming  in  default  of  appointment  [the  next  of  kin,  there  being 
no  issue,  as  it  would  seem] ;  but  it  was  held  that  the  old  trus- 
tees were  bound,  at  once,  to  transfer  the  fund. 

[643  a.]  See  on  (643)  Comber  v.  Graham^  1  Russ.  &  My.  460. 

[644  a.]  In  a  recent  case(r),  under  a  trust  declared  of  an 
annuity  for  the  separate  use  of  a  married  woman,  it  was  held 
that  her  power  over  it,  and  interest  in  it,  were  so  far  distinct, 
as  that  a  restriction  against  alienation  in  words  applicable  to 
what  was  considered  her  power  was  not  attached  to  what 


(p)  Bannister's  Bridgman,  107.  (r)  Banymare  v.  EUii,  8  Sim.  1 . 

Ig)  1  Russ.  &  My.  188. 
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was  considered  her  interest.  The  case  was  this. — ^A  lady, 
entitled  to  an  annuity  for  her  life^  married ;  and  by  the  marrii^ 
settlement^  the  annuity  was  assigned  to  trustees,  in  trust  during 
the  joint  lives  of  the  husband  and  vrife  to  pay  the  same  to  such 
persons  as  the  lady  should  by  writing  signed  by  her  appoint, 
"  but  not  so  as  to  deprive  herself  of  the  benefit  thereof  by  sale 
**  or  other  anticipation ;''  and  for  want  of  an  appointment  to 
pay  the  same  to  her  ^  for  her  own  sole  separate  and  peculiar 
'^  use  and  benefit :"  it  being  declared  that  the  annuity  should 
not  be  subject  to  the  husband's  debts  Sec,  and  that  the  receipts 
of  the  lady,  or  ^^  of  any  person  or  persons  so  to  be  by  h&t 
''  appointed'*  to  receive  &c.;  should  be  sufficient  discharges. 
The  husband  and  wife  sold  the  annuity;  and  the  sale  was  sup- 
ported, at  least  during  the  coverture,  on  the  ground  that  the 
restriction  was  apphcable  only  to  the  first  branch  of  the  trusty 
and  that  the  latter  branch  placed  the  fund  at  the  wife's  absolute 
disposal.  Trusts  for  the  separate  use  of  married  women,  con- 
taining restrictions  against  alienation,  have  very  commonly  run 
ia  this  form ;  and  a  vast  number  of  them  must  be  exposed  to 
the  objection.  It  ought  to  be  noticed  that  there  were  other  cir- 
cumstances in  the  case» 


[552  a.]  Churchill  v.  Dibhenis)  appears  to  have  involved 
(with  other  points)  a  question  very  similar  to  that  in  Peacock  v. 
Monk.  Lord  Hardmcke  held  clearly  that  as  to  real  estate 
purchased  out  of  the  separate  estate  of  ^feme  covert,  and  con- 
veyed generally,  she  was  not  competent  to  dispose  of  it.  One 
of  the  estates  was  only  contracted  to  be  purchased;  but  he 
decided  that  the  same  rule  applied.  In  reference  to  the  main 
subject  discussed  in  this  division,  he  appears  to  have  expressed 
an  opinion  that  a  power  could  not  arise  over  real  estate  under  a 
mere  agreement. 


(s)  2  KenyoD,  part  2,  p.  68 ;  9  Sim.  447,  n. 
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[563  a.]  By  sect.  7  of  1  Vict  c.  26  it  is  eawted  ''that  no  will 
^  made  by  any  person  under  the  age  of  21  years  shall  be  Talid." 

[576  kJ]  Another  account  of  Lady  Hooh$  v.  Orove  has  since 
ht&a  discovered  (t).  There  is  some  difficulty  in  understanding 
&e  case;  but  it  cannot,  it  is  appc^ended,  be  made  to  bear 
much  on  powers. 

[581  a.]  In  Simsan  r.  J&nes  (u),  a  testator  bequeathed  the  resi- 
due of  his  personal  estate,  including  leaseholds  for  years,  in 
tnist  for  his  grandson  and  granddaughter  equally;  her  share  to 
be  to  her  separate  use  fee.,  and  to  be  a  vested  interest  at  21,  or 
on  her  marriage.  On  the  occasion  of  her  marriage,  during  her 
Bunority,  a  settlement  was  made,  under  the  direction  of  the 
Court  of  Chancery,  of  her  share  of  the  leasehold  property^ 
iriiich  settlement  contained  a  trust  to  sell.  A  sale  having  been 
made  during  her  minority,  tiie  M.  R.  held  that  the  settlement 
was  not  binding  on  the  infimt,  and  that  the  trustees  could  not 
make  « title. 

{684  a.]  In  Grange  v*  Tivinff(v)y  a  man  covenanted  to  stand 
seised,  to  the  use  of  himself  for  Kfe,  remainder  to  the  use  of  his 
wife  in  fee ;  with  a  proviso  *^  that  it  shall  be  lawiul  for  him 
**  during  his  life,  or  to  any  4rf  the  heirs  of  his  body,  by  his  or  their 
**  last  will  in  writing,  or  by  any  other  writing  under  his  or  their 
'^  hand  and  seal,"  to  revoke  the  uses,  and  appoint  others.  Tlie 
settlor  died,  having  issue  only  a  daughter.  The  daughter  mar- 
ried ;  and  afterwards,  being  nineteen,  by  indenture  under  her 
hand  and  seal  revoked  the  uses^  and  limited  the  property  to  the 
use  ot  herself  in  fee.  It  was  held  that  the  use  to  the  wife  was 
well  revoked ;  and  that  the  inheritance  resulted  to  the  daughter 
as  the  settlor's  heir.  There  is  a  very  elaborate  judgment  of 
Bridgmany  C.  J«  The  execution  of  the  power  of  revocation-— 
notwithstanding  the  want  of  an  express  dispenaaticm  with  the 


(0  4  B.  P.  C.  593,  8ra  ed. 
(ft)  2  Rubs.  &  My.  365. 


(t?)  Bomkter's  Bridgmaa,  107. 
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disability  of  infancy,  and  notwithstanding  the  circumstance  of 
the  power  having  been  given  generally  to  the  heirs,  and  not  to 
an  infant  by  name — was  supported,  chiefly,  on  the  ground  of 
the  evident  benefit  arising  to  the  infant  by  the  act  of  revocation, 
namely,  the  restoration  of  the  estate  to  herself.  The  case  was 
assimilated  to  that  of  a  condition,  which  might  be  performed 
by  an  infant  for  his  own  benefit.  It  is  far  from  clear  that  the 
case  would  now  be  followed.  It  was  suj£cient  for  the  deter- 
mination of  the  case  to  hold,  that  the  power  of  revocation  was 
well  executed,  without  considering  as  to  the  power  of  appoint- 
ment.  This,  though  not  so  treated  in  the  case,  appears  to  have 
been  clearly  void  as  reserved  in  a  covenant  to  stand  seised  (61). 

[590  a.]  In  Grange  v.  living  (684  a)  Bridgman,  C.  J.  dis- 
tinctly laid  down,  as  a  point  admitting  of  no  doubt  (tr),  that 
powers  of  leasing  might,  by  express  words,  be  given  to  infants 
to  be  exercised  notwithstanding  their  infancy.  His  reasons 
extend  also  to  general  powers  of  ownership ;  and  whatever  may 
be  thought  of  the  actual  decision  in  the  principal  case,  it 
appears  to  the  author  that  the  view  taken  by  him,  as  to  the 
capacity  of  infants  to  execute  powers,  receives  considerable 
support  from  the  Chief  Justice's  argument,  of  which  he  was  not 
aware  when  he  pubUshed  the  original  work.  It  should  be 
noticed  however  that  JBridgman  (x)  expressed  an  opinion  that, 
under  a  devise  that  a  man  and  his  heirs  should  sell,  an  infant 
heir  might  sell  (570). 


[676  a.]  In  Howarth  v.  Smith  (y),  a  man  by  an  informal 
will  gave  all  his  real  estate,  subject  to  his  debts  &c.,  '^  unto  and 
*'  to  the  use  of  [two  trustees]  and  the  survivor  of  them  and  his 
"  heirs,"  upon  trust  that  they  "and  the  survivor*'  should  pay 
an  annuity  &c.  &c.  In  a  subsequent  clause,  the  testator  willed 
that  it  should  be  lawful  for  '^  his  said  trustees  and  executors 


(to)  See  Bannister's  Bridgman,  116. 
(x)  See  ib.  111. 


(y)  6  Sim.  161. 
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"  thereinafter  named  "  (the  executors  being  one  of  the  trustees 
and  the  testator's  daughter)  to  mortgage,  sell  &c.  for  the  pay- 
ment of  debts  &c.  The  trustee,  who  was  not  an  executor  died 
shortly  afterwards ;  and  then  the  testator  made  a  codicil,  but 
which  did  not  alter  the  main  dispositions  of  the  will.  It  was 
ultimately  admitted,  though  originally  the  title  had  been  ob- 
jected to  on  this  ground,  that  the  death  of  the  trustee  did  not 
prevent  a  sale  being  made. 

[694  a.]  Add  at  (w)  in  (694)  Dawn  v.  WarraU,  1  My.  & 
Keen,  561. 

[706  a.]  See  on  (706)  Neal  v.  Mackenzie,  1  Keen,  474 ; 
Thomas  v.  Dering,  ib.  729 ;   Tasker  v.  SmaU,  6  Sim.  626. 

[711  a.]  In  Bannatyne  v.  Leader  and  Ex  parte  Belcher  {z)j 
a  question  was  raised  whether — under  the  Bankrupt  Act  (a), 
which  requires,  for  the  commencement  of  suits  &c.,  the  consent 
of  a  majority  of  the  creditors  present  at  a  meeting  &c. — the 
creditors  could  consent  by  attorney ;  but  it  was  held  that,  con- 
sidering the  general  object  and  provisions  of  the  Act,  there  was 
nothing  to  prevent  the  creditors  acting  by  proxy. 


{z)  3  My.  &  Craig,  379, 3  Deac.  98.  |      (a)  6  Geo.  4,  c.  16,  sec  88. 
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ADDENDUM  TO  CHAPTER  VIIL 

CONSENT  OF  PEESONS  TO  THE  EXECUTION  OF  POWERS. 


[737  a.]  In  Greenham  v.  Gibbeson  (&),  which  arose  on  a  pro- 
viso  enabling  a  settlor  to  exonerate  the  settled  estate  from 
certain  charges,  on  substituting,  with  the  consent  of  trustees, 
another  estate, — the  Court  of  Common  Pleas,  without  deter- 
mining whether,  as  to  some  kinds  of  powers,  a  subsequent  con- 
sent might  not  be  sufficient,  held  that  in  the  particular  case, 
though  a  previous  consent  was  not  literally  required,  a  previous 
or  contemporaneous  consent  was  necessary. 

[737  b,]  In  a  recent  case  of  a  different  description  (c),  where, 
by  an  old  charter,  certain  governors  to  be  appointed  for  a  vill 
were,  ^  una  cum  assensu"  of  the  major  part  of  the  inhabitants, 
to  nominate  and  appoint  the  chaplain  of  a  chapel, — it  was  held 
that,  according  to  the  prevailing  usage,  the  governors  might 
first  nominate  the  chaplain ;  and  then  call  the  inhabitants  to- 
gether to  express  their  assent  or  dissent. 

[749  a.]  Where  there  are  several  sets  of  trustees,  it  must  of 
course  depend  upon  the  wording  of  the  instrument,  whether 
the  consent  of  all  of  them,  or  only  of  those  whose  estate  is  to 
be  affected,  is  required.  In  Greenham  v.  Gibbeson  (464  a) 
(737  a)  there  were  three  different  classes  of  trustees  of  three 
several  terms  for  raising  different  charges;  and  it  was  con- 
sidered that  the  consent  of  any  one  class  was  sufficient  in  order 
to  enable  the  settlor,  by  the  substitution  of  another  estate,  to 
exonerate  the  settled  estate  from  the  charge  secured  by  the 
term  vested  in  that  class. 


(b)  10  Bing.  363.  |      (c)  Rex  v.  Daire,  6  Ad.  &  Ellis,  374. 


CH.  IX.]   BY  WHAT  INSTRUMENTS  POWERS  MAY  BE  EXECUTED.    33 


ADDENDUM  TO  CHAPTER  IX. 

BY  WHAT  INSTRUMENTS  AND  WITH  WHAT  CEREMONIES 

POWERS  MAY  BE  EXECUTED. 


[755  a.]  Common  powers  ^^  to  mortgage"  must  be  considered 
as  referred  to  at  the  commencement  of  (755). . 


[777  a.]  The  V.  C.  has  accordingly  held  that,  in  such  a  case, 
a  testamentary  instrument,  executed  only  according  to  the  first 
branch,  is  not  within  the  meaning  of  the  power.  Thus  in 
JBainbridge  t.  Smith  [d)y  a  power  was  given  to  a  woman  to 
dispose  of  a  freehold  estate,  ^^  by  any  writing  under  her  hand 
and  seal,  attested  by  two  or  more  witnesses ;  or  by  her  last 
will  and  testament  in  writing,  to  be  by  her  signed,  sealed  and 
executed  in  the  presence  of  and  attested  by  three  or  more 
witnesses."  She  exercised  the  power  by  wilL  The  will  was 
signed  and  sealed ;  but  was  attested  by  two  witnesses  only : 
and  it  was  held  that  the  power  was  not  well  exercised. 
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[792  a.]  In  Walsh  v.  Wallinger  (e),  a  testator  directed  trus- 
tees for  sale  of  his  real  estate,  to  pay  the  clear  monies  arising 
from  the  sale,  '^  unto  my  said  wife  to  and  for  her  own  use  and 
''  benefit  and  disposal ;  trusting  that  she  will  thereout  provide 
''  for  and  maintain  my  family,  and  particularly  my  only  son ;  and 
at  her  decease  give  and  bequeath  the  same  to  her  children  by 
me,  in  such  manner  as  she  shall  appoint :"  and  it  was  held, 
as  it  would  appear,  that  the  power  could  be  exercised  by  will 
only  (785). 


l€ 
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{d)  8  Sim.  86. 


I      (e)  2  Rubs.  &  My.  78. 
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[792  b.]  And  in  Paul  v.  HeweUon  (/),  where  a  sum  of  stock 
was  bequeathed  to  trustees,  in  trust  to  pay  the  dividends^of  one 
fourth  of  it,  to  each  of  the  testator's  four  daughters  for  her 
separate  use  for  life^ ''  the  principal  to  go  to  their  heirs^  or  to 
"  any  other  they  may  choose  to  will  it  to," — it  was  also  held 
that  the  power  could  be  exercised  by  will  only. 

[792  c]  Another  case  {g)  may  also  be  noticed,  where  it  was 
considered,  though  it  was  unnecessary  to  decide  the  point,  that 
a  power  to  dispose  of  property  was  confined  to  a  testamentary 
execution  only,  by  the  expression  of  an  iatentiDii  that  the  donee 
should  not  alienate. 

[805  a.]  According  to  Freeman's  report  (A)  of  Lard  Leicester  ^ 
case,  since  discoyered,  it  seems  there  was  in  that  case  an  ex- 
press power  to  limit  new  uses. 

[814  a.]  See  Wright  v.  Williams,  1  Mee.  &  Wels.  77. 


[826  a.]  Here  may  be  noticed  Nail  v.  Punter  {ij.  By  a 
marriage  settlement,  stock  of  the  wife  was  settled  for  her  8q)a- 
rate  use  for  life,  and  then  as  she  should  appoint  by  toiU  [in 
4  Simons,  by  '^  deed  or  will"],  without  any  further  limitation. 
The  trustees,  at  the  request  of  the  husband  and  wife,  sold  the 
stock,  and  lent  the  proceeds  to  the  husband.  He  became  bank- 
rupt, but  did  not  obtain  his  certificate.  The  wife  filed  a  bill  to 
have  the  stock  replaced  by  the  trustees ;  and  part  was  replaced. 
She  then  died,  having  by  will  appointed  the  fund  to  the  hus- 
band, and  made  him  her  executor.  He  filed  a  supplemental 
bill  claiming  as  appointee,  or  executor,  the  fund  from  the  tnis* 
tees ;  but  his  bill  was  dismissed.  One  ground  of  the  dismissal 
of  the  bill  was  the  want  of  a  proper  probate  stamp  (1776  a). 

[828  a.]  See  Paul  v.  Hewetson,  2  My.  &  Kee.  434. 


(./•)  2  My.  &  Keen,  434. 

ig)  Archibatdv.  Wright,  {US  h). 


(h)  1  Freem.  407,  411. 
(t)  6  Sim.  555 ;  4  ibid.  474. 
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[833  a.]  In  Scott  y.  Davis  (j),  stock,  consisting  of  long  annui- 
ties, waiB  vested  in  trustees,  in  trust  for  the  separate  use  of  a 
feme  covert  during  her  life,  and  after  her  decease  for  such  persons 
as  she  should  appoint  by  will;  and  in  default  of  appointment, 
over.  Tlie  feme  covert  sold  the  stock  to  one  of  the  trustees, 
for  a  sum  less  than  the  market  price ;  and  by  the  instrument 
transferring  it,  which  for  this  purpose  assumed  a  testamentary 
shape,  appointed  the  stock  to  the  purchaser.  There  were  cove- 
nants from  the  husband  and  wife  for  quiet  enjoyment  &c.  On 
the  husband's  death  the  wife  filed  a  bill  to  set  aside  the  sale, 
offering  to  pay  the  purchase  money  with  interest.  This  was 
decreed  accordingly,  and  the  deed  ordered  to  be  cancelled. 


U 


[846  a.]  The  recent  Will  Act  (1  Vict.  c.  26)  has  made  van- 
Otis  important  alterations  as  to  wills,  including  testamentary 
appointments.  Thus,  in  reference  to  the  matters  discussed  in 
this  section,  it  is  by  sec.  9  of  the  Act  enacted : — 

'^  That  no  will  shall  be  valid,  unless  it  shall  be  in  writing, 
*^  and  executed  in  manner  hereinafter  mentioned,  that  is  to  say 
^  — it  shall  be  signed  at  the  foot  or  end  thereof  by  the  testator, 

or  by  some  other  person  in  his  presence  and  by  his  direction; 

and  such  signature  shall  be  made  or  acknowledged  by  the 

testator  in  the  presence  of  two  or  more  witnesses  present  at 
*'  the  same  time ;  and  such  witnesses  shall  attest,  and  shall 
^  subscribe  the  will  in  the  presence  of  the  testator;  but  no 
*^  form  of  attestation  shall  be  necessary." 

And  by  sect.  10,  "  That  no  appointment  made  by  will  in 
''  exercise  of  any  power,  shall  be  vaUd,  unless  the  same  be 
"  executed  in  manner  hereinbefore  required ;  and  every  will 
''  executed  in  manner  hereinbefore  required  shall,  so  far  as  re- 
''  spects  the  execution  and  attestation  thereof,  be  a  valid  exe- 
"  cution  of  a  power  of  appointment  by  will,  notwithstanding  it 
''  shall  have  been  expressly  required  that  a  will  made  in  exer- 


0)  4  My.  &  Craig,  87. 
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''  cise  of  such  power  should  be  executed  with  some  additional 
"  or  other  fonn  of  execution  or  solemnity." 

Andy  after  providing  by  sects.  11  and  12  as  to  soldiers  and 
seamen,  it  is  enacted  by  sect.  13 : — "  That  every  will  executed 
"  in  manner  hereinbefore  required  shall  be  valid  without  any 
**  other  publication  thereof." 

Sects.  14,  16,  16,  and  17,  provide  as  to  interested  and  incom- 
petent witnesses,  executors  &c. 


[903  a.]  In  Ward  v.  Swift  (A),  it  was  asked  by  one  of  the 
judges,  whether  a  signature  by  a  third  party,  by  the  testatrix's 
direction,  would  have  been  a  sufficient  compliance  with  a  power 
requiring  a  will  to  be  signed  by  her.  The  case  did  not  how- 
ever involve  the  point. 

[903  b.]  It  may  be  noticed  that  in  a  recent  case  (/),  arising 
on  the  Statute  of  Fratids,  it  was  contended  that  a  mark  was 
not  sufficient  if  the  party  could  write  his  name ;  but  the  Court 
refused  to  enter  into  this  question. 

[921  a.]  At  letter  (i?)  in  (921)  add  the  following  cases : — 
Ex  parte  Stocken^  3  Deac.  610;  Ex  parte  CracfUow,  Montagu, 
353 ;  Ex  parte  Wiffgin,  1  Deac.  &  Chit.  497 ;  Ex  parte  Rose^ 
ib.  664. 

[922  a.]  Some  observations  on  the  subject  of  the  acknowledg- 
ment of  a  signature  fell  from  the  judges  in  Ward  v.  Swift  (m) ; 
but  the  point  was  not  necessary  for  the  determination  of  the 
case. 

[924  a.]  See  Simeon  v.  Simeon  (946  f). 


(k)  1  Cro.  &  Mee.  171. 
(/;    Baker  v.    Dening,    S  Ad.  & 
Eltis,  94. 


(m)  1  Cro.  &  Mee.  171 ; 
T.  iSioi€im,  (945f.) 
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[931  a.]  At  (A)  in  (931)  add  Phillips  v.  Barlow,  1  New  Ca. 
433 ;  White  v.  Barrach,  I  Mee.  k  Wels.  424. 

[933a.]  The  recent  case  of  Waterman  v.  Smith{n)  was  similar 
to  Doe  y.  Peach,  as  to  the  main  point,  and  was  decided  in  the 
same  way.  According  to  the  report,  the  decision  proceeded  on 
Wright  V.  Barlow  (934),  rather  than  Doe  v.  Peach,  which  was 
not  dted. 


[945  a.]  The  points  discussed  in  (946)  and  the  preceding 
paragraphs  have  been  much  agitated  in  several  recent  cases. — 
Thus  in  Brdler  v.  Bwrt,  afterwards  (967  a)  noticed.  Sir  John 
£^€u:h  held  that,  under  the  circumstances  of  the  case,  the  simple 
word  "  Witness"  was  not  su£B[cient  to  attest  the  delivery  of  a 
deed. 

[946  b.]  Then  followed  the  important  case  of  Boed,  SpiUbury 
V.  Burdett  in  the  King*8  Bench  (967  a).  Here  the  judges,  con- 
necting the  attestation  with  the  body  of  the  instrument,  held 
that  the  word  '^  Witness"  in  fact  attested  the  signing,  sealing, 
and  publishing  of  a  will. 

[946  c]  About  the  same  time  there  was  decided  in  the  Pre- 
rogative Court,  Allen  v.  Bradshaw  (o),  where  the  signature  only 
was  expressly  attested  : — A  testatrix's  former  husband  had  de- 
clared that  a  sum  of  money  should  be  in  trust  for  such  person 
&c.  as  his  wife,  by  will  &c.  "  to  be  by  her  signed  and  published 
"  in  the  presence  of  and  to  be  attested  by  two  or  more  credible 
'*  witnesses,"  should  appoint.  The  wife  married  again,  and 
disposed  of  the  money  by  a  will,  which  was  signed,  the  attesta- 
tion running  thus : — "  Witnesses  to  the  signature  of  Grizell 
Allen  ^  A.  B.  C.  D.  The  body  of  the  will  did  not  notice  the 
fact  of  publication ;  and  the  Ecclesiastical  Court,  relying  upon 
Moodie  v.  Reid  (941)  and  the  other  cases,  considered  the  will 
so  clearly  invalid  as  not  to  be  entitled  to  probate. 


(n)  9  Sim.  629.  (o)  Curteis,   110.      See   litf   Choi- 

numdeUy,  1  Cro.  &  Mee.  149. 
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[945  d.]  Afterwards  occurred  Maddnley  ▼.  SUtm  (p),  wbere 
a  woman  bad  power  to  appoint  a  money  fund  by  will,  **  signed 
*^  and  published  in  tbe  presence  of  and  attested"  by  two  wit- 
nesses. The  will  commenced,  '*  I,  M,  A.  B.  &c.  do  declare  this  to 
**  be  my  last  will*'  &c.  It  was  signed,  and  sealed  by  the  testsr 
trix ;  and  the  attestation  was  simply  **  Witness"  followed  by 
the  names  of  three  witnesses.  The  V.  C.  held  the  will  suffici- 
ent. He  said : — **  Now  I  find  no  legal  definition  or  explanation 
'^  of  the  meaning  of  the  term  publication ;  and  therefore  if  it 
*^  appears  that  a  testatrix  has  produced  her  will  to  witnesses, 
*'  and  has  signed  and  sealed  it  in  their  presence,  and  they  have 
''  attested  that  she  has  done  so,  I  must  take  it  that  she  has  pub- 
''  lished  the  document  in  their  presence." 

[945  e.]  Since  the  last  case  was  determined,  the  decision  of 
the  King^s  Bench  in  Doe  ▼.  Burdett  has  been  reversed  in  the 
Exchequer  Chamber  (967  a),  but  with  a  great  difference  of 
opinion  among  the  judges ;  so  that,  having  regard  to  this,  and 
the  otherwise  discordant  state  of  the  authorities,  it  is  impossible 
to  speak  with  any  certainty  what  view  may  ultimately  be  taken 
(946  k). 

[945  f.]  In  the  four  preceding  cases  the  word  "  Witness"  oc- 
curred in  the  attestation,  and  in  all  of  them,  except  AUen  v. 
BradshaWf  this  word  simply.  In  the  cases  next  cited,  the 
point  has  been,  whether  the  attestation  of  the  **  delivery"  of  a 
testamentary  appointment  is  to  be  deemed  equivalent  to  an  at- 
testation of  its  *^  publication."  It  has  been  held  that  it  is.— 
Thus  in  Simeon  v.  Simeon(q),  a  power  was  given  to  a  woman, 
over  personalty,  to  be  exercised  by  will,  to  be ''  signed  and  puln 
*'  lished  by  her  in  the  presence  of,  and  to  be  attested  by,  two 
^'  or  more  credible  witnesses."  She  made  a  will,  and  signed  it 
when  alone.  She  then  produced  the  paper  to  a  person,  and 
acknowledged  (922)  it  to  be  her  will ;  and  requested  this  person 
to  attest  it,  which  was  done.  She,  on  another  occasion,  (924) 
went  through  the  same  process  vrith  another  person,  also  ob- 
serving that  she  (the  testatrix)  had  signed  the  vnll ;  and  this 

(p)  8  Sim.  561.  |     (9)  4  Sim.  555. 
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peraon,  in  the  like  manner,  attested  the  will.  The  attestation 
ran  thns: — '^  Signed  and  delivered  in  the  presence  oP  A.  B. 
C.  D*  The  V.  C.  held  the  attestation  a  sufficient  one  as  to  the 
act  of  publication ;  but  that  the  will  was  not  a  good  execution 
of  the  power.  The  defect  was  however  supplied,  so  far  as  the 
gifts  were  in  favour  of  children. 

[945  g.]  In  Lempriere  v.  Valpy  (r),  a  will  was  required  to  be 
^signed  wOid  published*'  in  the  presence  of  two  witnesses, 
nothing  being  said  as  to  attestation ;  and  it  was  held  sufficient, 
in  addition  to  signing,  that  the  testatrix  declared  or  said  the 
paper  was  her  will.  There  was  an  attestation  clause  thns 
'^  Signed  and  delivered  in  the  presence  of  &c. 

[945  h.]  In  Ward  v.  Swift  (jb),  a  real  estate  was  conveyed 
to  such  uses  &c.  as  a  married  woman,  by  deed  &c.  to  be  exe- 
cuted &c.,  or  by  will  &c.  ^  to  be  by  her  duly  executed,  and  pub' 

lishedj  under  her  hand  and  seal,  in  the  presence  of,  and  to  be 

attested  by  three  or  more  credible  witnesses"  should  appoint. 
On  an  issue  out  of  Chancery  as  to  the  execution  of  her  will,  it 
Vi9A  found  that  she  signed,  sealed,  and  delivered  it,  as  her  tdlly 
in  the  presence  of  three  witnesses,  who  thus  attested  it: — 
^'  Signed,  sealed  and  delivered  this  5  day  of  August  1801,  as 
^*  the  last  will  and  testament  of  the  said  testatrix  Mary  Swifts 
**  who  in  her  presence,  and  in  the  presence  of  each  other,  have 
*^  put  our  names  as  witnesses  thereof:"  and,  upon  a  case  stated 
for  the  opinion  of  the  Court  of  JSxchequer,  it  was  certified  that 
the  will  was  a  due  execution  of  the  power.  It  will  have 
been  observed  that  the  attestation  was  informal,  in  its  not 
stating  literally  that  the  testatrix  did  sign,  seal,  and  deliver  the 
will ;  and  further  that  she  did  so  in  the  presence  of  the  wit- 
nesses ;  and  this  appears  to  have  occasioned  the  main  doubts 
in  the  case.  It  would  be  difficult  however  to  assign  any  other 
meaning  to  the  attestation. 

[946  i.]  In  Curteis  v.  Kenrich{t),  a  woman,  on  her  mar- 
riage, conveyed  real  estate  (subject  to  prior  limitations)  to  such 


(r)  5  Sin.  108.  I       {t)  3  Med.  k  Weh*  4ai;  r 


(ft)  lCi«>.&M6e.  171.  b  443. 
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uses  &c.  as  she  by  will  &c.^  *^  by  her  signed  and  published  in 
"  the  presence  of,  and  attested  by  three  or  more  credible  wit- 
"  nesses/'  should  appoint.  She  disposed  of  the  property  by  will, 
the  attestation  running  thus : — *^  Signed,  sealed  and  delivered 
"  this  3rd  day  of  December  1832,  in  the  presence  of  A.  B. 
"  C.  D.  E.  F."  And  upon  a  case  sent  by  the  V.  C.  to  the  Ex- 
chequer y  a  certificate  was  returned  that  the  will  was  sufficient. 
The  Court  held  (for  the  reasons  are  given)  that  a  delivery  of  the 
instrument,  even  without  a  declaration  as  to  its  being  a  will, 
was  sufficient — ^that  the  act  to  be  published  was  the  execution 
of  the  instrument,  and  not  its  nature.  What  were  the  precise 
words  the  testatrix  made  use  of  does  not  appear,  though  it  is 
stated  in  the  case  that  she  published  the  will.  In  the  course  of 
the  argument  against  the  will,  on  its  being  said  that  it  was  im- 
possible to  define  what  the  mere  delivery  of  a  will  was, — Mr. 
Baron  Parhe  observed : — *^  Something  whereby  the  party  ac- 
^*  knowledges  that  the  instrument  is  a  complete  act  containing 
**  his  final  mind — that  it  is  no  longer  ambulatory." 

[945  k.]  Lempriere  v.  Valpy  and  TFarrfv.  Swift  show — ^what 
seems  sufficiently  plain  (944) — that  the  delivery  of  an  instru- 
ment as  a  willy  was  (for  we  must  bear  in  mind  the  recent  altera- 
tion of  the  law  845  a)  a  sufficient  publication  of  it — that  it  was 
not  necessary  to  use  the  word  **  publish."  Simeon  v.  Simeon 
and  Curteis  v.  Kenrich  however  go  farther.  According  to  these 
cases,  it  was  not  necessary  that  the  instrument  should  be  deli- 
vered, or  recognized  before  the  witnesses,  as  a  will.  But  stiU, 
in  the  present  state  of  the  authorities,  it  must  be  considered 
that  something  more  was  necessary  than  the  mere  act  of  signa- 
ture, coupled  with  a  request  to  the  witnesses  to  attest  the  act; 
though  this  seems  very  much  like  that  **  whereby  the  party  ac- 
''  knowledges  that  the  instrument  is  a  complete  act.'' 


[964  a.]  The  reasoning  in  the  paragraphs  (955) — (964)  ap- 
pears to  the  author  to  receive  support  from  the  following  ob- 
servations in  the  judgment  of  the  King's  Bench  in  Doe  d.  Spiisr 
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bury  V.  Stird€tt(u): — "  Something  was  said  in  argument  re- 
specting the  Statute  of  Frauds ;  which  requires  all  devises  of 
lands  to  be  in  writing,  and  signed  by  the  party  so  devising 
"  the  same,  or  by  some  other  person  in  his  presence  and  by  his 
*^  express  directions,  and  to  be  attested  and  subscribed  in  the 
"  presence  of  the  said  devisor  by  three  or  more  credible  wit- 
*^  nesses ;  and  there  is  no  doubt  whatever  but  that  an  attestation 
"  in  the  present  form  ["  Witness"]  would,  both  on  principle 
**  and  decided  cases,  be  sufficient  to  satisfy  the  words  of  the 
"  Statute  of  Frauds.    All  that  the  statute  requires  to  be  done 
by  the  testator  himself  is,  that  he  should  sign  the  will;  and 
one  may  call  that  the  statutory  power  or  direction ;  and  then, 
if  it  be  in  fact  signed,  and  witnesses  put  their  names  as  wit- 
nesses to  a  document  with  the  signature  before  their  eyes — 
and  that  is  all  that  the  statute  requires  them  to  attest— no 
doubt,  one  would  suppose,  could  ever  be  entertained  that  that 
was  an  attestation  of  the  signing.     But,  as  the  power  in  this 
case  requires  other  things  to  be  attested  besides  the  signing, 
we  think  it  requires  more  discussion  and  consideration  than 
would  arise  on  the  Statute  of  Frauds ;  and  therefore,  though, 
as  far  as  it  goes,  the  attestation  under  the  Statute  of  Frauds 
may  assist  the  decision,  something  more  is  requisite  to  enable 
us  to  come  to  the  conclusion  we  have  done"  (v). 
It  should  be  added,  however,  that  the  observations  made  by 
some  of  the  judges,  when  Doe  v.  Burdett  was  in  the  Exchequer 
Chamber  on  a  writ  of  error  (tr),  tend  a  diiFerent  way.    They 
considered  the  decisions  on  powers  at  variance  with  those  on 
the  Statute  of  Frauds.   But  in  this  view  it  may  be  thought  that 
there  was  an  opportunity  for  the  Court  to  overrule  the  decisions 
on  powers,  instead  of  affirming  them  by  the  reversal  of  the 
judgment  of  the  King's  Bench  in  the  particular  case. 

[967  a.]   The  observations  quoted  in  (964  a)  from  Doe  d. 
Spilsbury  v.  Burdett  may  be  referred  to  in  support  of  the  first 
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\u)  4  Ad.  &  £11. 19. 


(o)  See  in  Allen  v.  Bradshaw,  Cur-         (w)  9  Ad.  &  £11.  936;  (967  a). 
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part  of  this  paragraph  (967);  and  see  in  Moodie  ▼.  Reid 
(941). — In  regard  to  the  second  part,  it  had  been  previoasly  de- 
cided in  Moodie  v.  Meid  that  the  word  '^  Witness"  did  not  suffi- 
ciently attest  the  publiccUion  of  a  will.-— And  in  r^ard  to  the 
thirds  it  has  been  decided  (:r),  that  the  word  ^*  Witness"  does 
not  sufficiently  attest  the  ddivery  of  a  deed,  at  least  where  the 
body  of  the  deed  expresses  only  that  the  deed  is  signed  and 
seeded. — In  the  case  of  Doe  v.  Bwrdett^  above  referred  to,  it  has 
however  been  held  that  the  word  ^'  Witness"  is  sufficient  to 
attest  not  only  the  signing  and  seaUng,  but  also  the  publication 
of  a  willy  where  the  will  purports,  on  the  fiice  of  it,  to  be  s^ned, 
sealed  and  published.  But  the  judgment  has  not  been  ac- 
quiesced in,  and  is  now  before  a  (>ourt  of  error  (y).  The  deci- 
sion seems  to  assume  that  witnesses,  who  thus  attest  an  instru- 
ment, must  be  deemed  to  know  what  is  in  the  body  of  the  in- 
strument. It  is  clear  that,  in  practice,  witnesses  commonly 
know  nothing  of  the  kind.  Frequently  they  are  not  acquainted 
with  a  single  word  which  the  instrument  contains.  The  decision 
proceeded  a  good  deal  on  the  opinion  of  Sir  John  Leach  ex- 
pressed in  BuUer  v.  Burt  that — **  the  attestation  of  the  wit- 
''  nesses  being  considered  as  a  part  of  the  i^pointment,  it  must 
*^  follow  that  when  the  word  '^  Witnesses/'  without  more,  is 
''  used  in  the  attestation,  it  affirms  that  all  has  been  done  in  the 
**  presence  of  the  witnesses  which  is  stated  in  the  body  of  the 
^  deed:"  but  if  this  (pinion  were  expressed  it  is  difficult — un- 
less there  was  something  peculiar  in  the  position  of  the  words 
concluding  the  deed,  so  as  to  render  the  words  those  of  the 
witnesses — to  reconcile  the  opinion  with  that  expressed  by 
the  same  judge  in  Stanhope  v.  Kebr  (945),  where  he  said — 
**  the  argument  for  the  defendant  supposes  the  witnesses  to  be 
*^  acquainted  with  the  contents  of  the  will " 

The  question,  to  what  extent  attesting  witnesses,  or  persons 
signing  as  such,  are  to  be  deemed  conusant  of  the  contents  of 


(«)  Biiacrv.fiir<,dt.4Ad.&£Il.  I      (y)  See  8  Mee.  &  WeL  466,  in  Cir- 
15,  in  Doe  Y.  Burdett.  I  tw  y.  Kmrick. 
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aD  inBtrument^  has  arisen  sometimes  on  cases  of  notice  {z) ;  and 
at  other  times,  where  the  point  has  been  as  to  a  sufficiency  of  a 
contract  under  the  Statute  of  Frauds  (a). 

The  Court  in  Doe  v.  Burdett  seems  to  have  assimilated  the 
witness  clause,  as  there  found,  to  the  old  clause  of  hm  tesiir 
busib). 

Since  these  observations  were  written  the  judgment  in  Doe  y. 
Burdett  has  been  reversed  in  the  Exchequer  Chamber ^  though 
with  a  great  diiFerence  of  opinion  among  the  judges  (c).  Their 
opinions  delivered  seriatim  contain  comments  on  most  of  the 
authorities.    The  case  leaves  it  in  great  doubt  what  the  word 

witness"  as  an  attestation  is  to  be  considered  as  meaning (cl). 


<« 
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[987  a.]  In  some  instances,  words,  apparently  conferring  a 
general  and  unlimited  power  of  disposition,  have  been  held  to 
give  no  authority  whatever,  the  provision  being  from  its  con- 
nexion with  charitable  or  other  purposes,  or  from  other  circum- 
stances, deemed  to  create  an  indefinite  trust,  and  to  be  void  for 
uncertainty  (107  a). 

[996  a.]  The  pcHnt  in  Doe  v.  Lord  George  Ctweudish  was  dis- 
cussed in  a  recent  case,  arising  on  a  money  liind(e) ;  but  it  was 


(g)  Sug.  Vend.  6th  ed.  729. 
(a)  lb.  88 ;  Fell  on  Guar.  83. 
(6)  2  Inst  77;  Co.  latt  6 a--7 b ; 
2  Blac.  Com.  307. 
(c)  9  Ad.  &  Ellis,  936. 


(d)  See  Ex  parte  Stocken,  3  Deac 
610 ;  (921  a). 

(e)  HemUt  v.  Lord  Deere,  2  Keen, 
622. 
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particularly  expressed  in  the  power  that  the  limitations  over 
were  to  be  for  the  benefit  of  some  or  one  of  the  objects,  who 
were  children  in  existence,  and  named.  There  was  also  in  the 
power  an  express  provision  that  the  shares  of  the  daughters 
might  be  settled  to  their  separate  use ;  of  course  however  this 
could  not  authorize  a  settlement  on  their  issue. 

[1002  a.]  So  the  words  "  children"  and  ^  grand-children," 
used  in  the  main  part  of  an  instrument,  will  not  be  extended  to 
comprehend  more  remote  issue,  on  account  of  the  loose  use,  in 
another  part  of  the  instrument,  of  the  more  general  word 

'^issue'V). 

[1006  a.]  At  (i)  in  (1006)  add  West  v.  Bemey,  1  Russ,  & 
Mylne,431. 

[1007  a.]  And  as  an  appointment  may  be  made  to  others, 
with  the  consent,  then  given,  of  the  object,  so  if  the  object 
make  a  valid  settlement  of  the  share  to  which  he  may  thereafter 
become  entitled,  the  donee  of  the  power  may  afterwards,  with- 
out any  further  authority,  appoint  to  the  trustees  of  the  settle- 
ment ;  at  least  if  the  object  be  then  living.  This  is,  substan- 
tially, an  appointment  to  the  object ;  for  if  the  appointment 
were  made  directly  to  him,  he  would  be  bound  to  give  efiect  to 
the  settlement(^). 

[1012  a.]  This  paragraph  (1012)  seems  to  require  some  quali- 
fication (1007  a). 

[1016  a.]  In  Joiues  v.  7brrin(A),  stock  was  bequeathed  to 
trustees,  in  trust  for  the  testator's  daughter  for  life,  and  after 
her  decease,  the  testator  gave  the  stock  '^  to  the  children,  or 
^^  their  descendants"  of  A.  and  his  wife,  '^  in  such  proportions. 


(/)  Ear/  ofOrford  v.  CkurchiU,  3 
Vet.  &  BeameB,  59;  (1013). 


(g)  See  Umbard  y,  Grote,  1  My.  & 
K.  1. 

(A)  6  Sim.  255. 
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**  to  each/'  as  the  daughter  should  appoint ;  and  the  daughter 
having  died  without  making  an  appointment,  it  was  held  that 
the  fund  vested  in  the  children,  to  the  exclusion  of  the  descend- 
ants. 

[1016  b.]  In  Leev.  Okey{i),  executors  were  directed,  after 
the  decease  of  the  testator's  niece  (who  took  a  life  interest),  to 
pay  a  sum  '^  to  her  son,  or  to  any  of  my  relations,  and  in  such 
''  parts"  &c.  as  the  executors  or  the  survivor  &c.  should  think 
fit;  an  appointment  was  made  to  the  son  and  two  other  rela- 
tions of  the  testator ;  and  the  appointment  was  held  good.  In- 
deed its  validity  was  scarcely  questioned. 


[1024  a.]  In  a  recent  case  (J),  arising  under  a  trust,  in  a  strict 
settlement,  to  raise  portions  for  the  children  of  a  marriage, 
*^  other  than  an  eldest  or  only  son,"  it  was  held  that,  under  the 
circumstances,  the  fact  of  a  second  son  having  become  the 
eldest  before  the  father  exercised  his  power  of  appointment,  did 
not  prevent  the  father  appointing  in  his  favour.  The  son  had 
attained  21  and  the  appointment  having  expressed  that  the  por- 
tion should  vest  immediately,  though  the  payment  was  to  be 
postponed  till  the  father's  death,  it  was  further  held  that,  not- 
withstanding the  son  died  in  his  father's  lifetime,  the  portion 
did  not  go  over  under  a  proviso  in  the  settlement,  that  if  a  son 
should  die,  or  become  an  eldest  or  only  son,  before  21,  or  before 
such  other  time  as  might  be  appointed  for  the  payment  of  his 
portion,  then,  in  default  of  any  such  appointment  as  therein 
mentioned,  the  portion  should  accrue  to  the  other  younger 
children.  The  second  son  had  taken  the  settled  estates;  not 
however  under  the  settlement,  but  by  descent  from  his  elder 
brother,  who  had  acquired  the  fee  by  a  recovery,  and  had  in- 
cumbered them. 

[1026  a.]  In  Hewitt  v.  Lord  Dacre(k)  on  a  power  to  appoint 


(i)  1  Yo.  &  Coll.  550. 

(J)  Spencer  v.  Spencer,  8  Sim..  87. 


{k)  2  Keen,  622. 
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a  money  fund  among  children,  it  was  held  that  an  appointment 
by  will  to  a  daughter's  husband,  in  that  character — the  words 
being  ^  as  the  husband  of  my  daughter*' — ^was,  in  eflfect,  an 
appointment  to  the  daughter.  Both  the  husband  and  the 
daughter  survived  the  testatrix. 

[1042  a.]  The  question  whether,  under  a  power  to  appoint 
real  estate  to  children,  an  appointment  can  be  made  to  trustees, 
in  trust  for  them,  was  a  good  deal  discussed  in  a  recent  case  (Q. 
I'reehold  estates  in  Ireland  were  settled  (subject  to  prior  Ufe 
interests)  ''  to  the  use"  of  all,  or  such  of  the  children  of  a  mar- 
riage, for  such  ^  estates"  &c.,  '^  and  in  such  manner  and  form'* 
as  the  father  should  appoint.  By  his  will  he  appointed  two 
thirds  of  the  estate  ^  to  the  use  of  [trustees]  and  their  heirs," 
upon  certain  trusts  for  his  two  surviving  daughters,  including  a 
trust  for  the  separate  use  (1314  a)  of  one  who  was  married,  and 
who  afterwards  was  the  only  surviror :  and  the  Lard  Chancellor, 
reversing  a  decision  of  the  V.  C,  held  that  the  power  was  well 
exercised,  and  that,  as  it  would  appear,  at  law.  The  limitation 
to  the  trustees  seems  not  to  have  been  expressly  confined  to  the 
lives  of  the  daughters  ^93).  The  appointment  contained  ulterior 
limitations,  upon  which  there  was  no  final  decision ;  but  as  to 
some,  at  least,  of  which  it  was  admitted  there  was  an  excess. 
The  words  in  the  power  ''  to  the  use"  of  the  children  seem  to 
have  been  taken — not  in  their  strictly  technical  signification  as 
now  commonly  used  in  the  limitations  of  freehold  estates,  but 
according  to  their  original  meaning — ^*  for  the  benefit"  of  the 
children;  and  the  words — *'  in  such  manner  and  form" — ^were 
refied  on. 


[1046  a.]  So  it  has  been  held  that  each  object  must  have  a 
share,  though  from  the  general  framing  of  the  provision  (an 

(0  Thornton  v.  Bright,  2  My.  St  Cr.  210. 


CH.  X.] 


TO  WHOM  APPOINTMENTS  MAT  BE  MADE. 


47 


informal  one)  it  was  obvious  a  very  large  discretion  was  intended 
to  be  given  to  the  donee,  the  testator's  widow  (m). 

[1051  a.]  Another  account  of  Lister  v.  RoHnson  has  been 
since  discovered  (n),  and  the  words  appear  as  ''  to  and  among 
**  such  child  and  children"  &c. 


€€ 


4€ 


[1064  a.]  Howgravey.  Cartier{o)  is  a  very  leading  authority 
on  this  pointy  though  the  case  was  not,  as  to  its  main  ground, 
determined  upon  any  principle  peculiar  to  powers.  It  is  one  of 
a  very  numerous  class  of  authorities  in  which  the  question  has 
been,  whether  a  provision  for  a  child  is  made  dependent  on  the 
fact  of  its  surviving  its  parents. — In  a  settlement  of  a  sum  of 
stock  (after  successive  life  interests  to  the  husband  and  wife 
and  some  other  provisions)  there  followed  this  trust : — **  And 
**  from  and  after  the  decease  of  the  survivor  of  them  the  said 
[husband  and  wife],  in  case  there  shall  happen  to  be  any  child 
or  children  of  their  two  bodies  living,  who  shall  be  of  the  age 
"  of  21  years,  or  who  shall  after  arrive  at  such  age,  born  in  the 
"  lifetime  of  the  said  [husband]  or  after  his  decease,"  upon  trust 
that  the  trustees  should  transfer  the  stock  ''  unto  or  amongst 
such  child  or  children  of  the  said  [husband  and  wife]  at  their 
respective  ages  of  21  years  in  such  proportions  and  manner 
**  as"  the  wife  should  by  deed  or  writing  appoint;  and  for  want 
of  such  appointment,  then  to  transfer  the  same  **  unto  such  of 
*^  the  said  child  or  children  at  their  age  or  ages  of  21  years'^ 
&c.  as  the  husband  should  by  deed,  will  &c.  appoint;  and  for 
want  of  such  appointment,  to  transfer  the  same  ^  unto  such 
*^  child  or  children  of  the  said  [husband  and  wife]  at  their 
"  respective  age  or  ages  of  21  years'*  equally  &c. :  and  **  in 
*^  case  there  shall  be  no  such  child  or  children,  or  they  shall  die 
^*  before  any  of  them  shall  attain  the  age  of  21  years,"  tlien  in 
trust  for  the  survivor  of  the  husband  and  wife.    There  were 


€i 
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(m)  WaUk  V.   WaUinger,  (792  a); 
(1162). 


(n)  2  Eq.  Ca.  Ab.  667,  "  Power, 
pL  16y  in  Menzey  v.  Walker, 
(p)  3  VeB.  &  Bea.  79;  Coop.  66. 
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two  children,  both  of  whom  attained  21,  but  one  only  survived 
their  parents.     An  appointment  by  the  wife  to  the  other  child 
of  a  part  of  the  fund  was  sustained.    The  M.  R.  observed  (p) 
— "  If  the  settlement  clearly  and  unequivocally  makes  the  right 
''  of  the  child  to  a  provision  depend  upon  its  surviving  both  or 
**  either  of  the  parents,  a  Court  of  Equity  has  no  authority  to 
''  controul  that  disposition.     If  the  settlement  is  incorrectly  or 
'^  ambiguously  expressed — if  it  contains  conflicting  and  contra- 
*'  dictory  clauses — so  as  to  leave  in  a  degree  uncertain  the 
^'  period,  at  which,  or  the  contingency  upon  which,  the  shares 
''  are  to  vest,  the  Court  leans  strongly  towards  the  construction, 
*^  which  gives  a  vested  interest  to  the  child,  when  that  child 
**  stands  in  need  of  a  provision ;  usually  as  to  sons  at  the  age 
"  of  21,  and  as  to  daughters  at  that  age  or  marriage." — And 
again  (y)  vnth  reference  to  the  power — ^*  In  this  case,  according 
^*  to  the  plaintiff's  construction,  the  children  are  not  only  not 
''  entitled  to  any  provision,  unless  surviving  both  parents,  but  it 
**  was  not  to  be  in  the  power  of  the  parents  to  make  any  pro- 
''  vision  for  them  except  in  that  event ;  and,  further,  the  parents, 
*^  having  a  power  of  appointment,  were  confined  to  exercise  it 
''  among  a  class  of  children,  which  could  not  be  ascertained 
*^  until  afler  the  deaths  of  the  parents,  viz.  among  children  sur- 
"  viving  them.    They  could  never  make  an  appointment  they 
'^  could  be  sure  of  taking  effect.     If  there  had  been  ten  children, 
'*  and  all  attained  the  age  of  twenty-one  and  married,  and 
"  appointments  were  made  to  each,  yet,  if  nine  of  them  died  in 
'^  the  lives  of  their  parents,  all  the  appointments  must  have 
"  failed ;  and  the  surviving  child  would  take  contrary  to  the 
'^  intention  of  the  parents.     It  is  not  probable  that  parents 
''  should  take  this  precaution  against  themselves,  to  defeat  and 
''  render  invalid  their  own  appointments." — And  afler  making 
various  observations  on  the  several  provisions  he  concluded  (r) — 
**  Is  it  then  possible  to  say,  that  from  the  whole  of  this  instm- 
*'  ment  a  clear,  definite,  and  unambiguous  intention  is  to  be  eol- 


(p)  3  Ves.  &  Bea.  85. 
(9)  lb.  page  88. 


(r)  lb.  page  91. 
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'*  lected  to  exclude  all  children,  except  those,  not  only  attaining 
"  twenty-one,  but  surviving  both  parents  ?  So  far  from  that,  it 
is  left  extremely  doubtful,  whether  it  was  intended  so  to  frame 
the  settlement.  Certainly  they  have  not  so  framed  it :  but  I 
think  they  have  not  even  said  enough  to  raise  an  inference  of 
such  an  intention.  Then  the  Court  is  left  at  liberty  to  con- 
strue it  (for  construction  it  certainly  requires)  in  the  way,  that 
**  has  been  held  the  most  rational  in  the  case  of  ambiguous 
*'  family  settlements — that  all  children,  arriving  at  the  age  of 
'*  twenty-one,  are  entitled." 

One  of  the  latest  authorities  on  the  general  subject  is  What- 
ford  V.  Moore  (s). 

[1093  a.]  In  connexion  with  JBoyk  v.  the  Bishop  of  Peter^ 
borough^  it  may  be  noticed  that  in  a  recent  case  (^),  under  a 
power  given  to  a  husband  to  appoint  stock  by  will  "  unto,  be- 
'^  tween  and  amongst"  his  wife  and  children,  with  a  limitation 
in  default  of  appointment  to  the  children^ — it  was  held  that 
though  there  was  no  child,  the  power  might  be  exercised  in 
favour  of  the  wife.  Nearly  the  whole  of  the  fund  was  appointed 
to  her;  and  it  is  to  be  collected  from  the  case  that,  under  the 
circumstances,  all  of  it  might  have  been.  As  observed  in  the 
argument,  Boyle  v.  the  Bishop  of  Peterborough  was  a  stronger 
case,  since  the  eiFect  of  the  appointment,  in  the  principal  case, 
was  not  to  exclude  the  representatives  of  any  object  of  the 
power. 

(«)  7  Sim.  574;  3  My.  &  Cr.  270.    |      (0  EotutonY.  Houston,  4  Sim.  611. 
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[1210  a.]  Of  course  those  cases  must  be  excepted,  where  it 
is  obviousy  from  the  context,  that  a  limited  interest  only  is  to  be 
appointed,  as  in  Lewthwaite  t.  Clarkson  («). — There  real  estate 
of  a  wife  was  conveyed  by  the  husband  and  wife  to  A.  and  B. 
and  their  heirs  (according  to  the  report)  "  to  the  use  of  the 
**  said  [the  wife]  for  her  natural  life  to  and  for  her  own  sole 
*^  and  separate  use  and  benefit ;  or  to  the  use  of  such  person  or 
persons  as  the  said  [the  wife]  by  writing  under  her  hand  shall 
at  any  time  notwithstanding  her  present  or  any  future  co- 
**  verture  direct  or  appmnt ;  and  in  default  of  such  direction  or 
**  appointment,  upon  trust  to  pay  the  rents  and  profits  of  the 
**  said  premises  unto  the  proper  hands  of  the  said  [the  wife] 
^'  during  her  life  for  her  sole  use  and  benefit,  wholly  inde- 
''  pendent  of  the  said*'  [the  husband] ;  and  afler  the  wife's 
decease,  to  the  use  of  her  husband  for  life ;  and  after  the  de- 
cease of  the  survivor,  to  the  use  of  their  two  daughters  in  fee 
&c.  Under  these  inaccurate  limitations  relating  to  the  wife's 
separate  estate,  it  was  sufficiently  plain  it  was  not  meant  that 
she  should  appoint  more  than  an  estate  for  her  life ;  and  it 
was  so  held. 

[1225  a.]  In  a  case  decided  in  the  House  of  Lords ^  on  an 
appeal  from  Ir eland y  in  Lord  MansfieUCs  time  (v),  there  was  in 
a  marriage  agreement  or  settlement  (after  a  power  reserved  to 
the  settlor  to  make  leases  for  lives  &c.,  renewable  for  ever,  at 
the  best  rent  &c.)  a  further  power  for  the  settlor,  with  the  con- 
sent of  trustees,  '^  to  raise  any  sum  or  sums  of  money  for  such 


(tt)  2  Yo.  &  Coll.  370, 372.  |      (v)  Ward  v.  HaripoU,  3  BIL  470. 
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'*  uses  and  purposes  as  he  should  think  fit ;"  but  not  so  as  to 
prejudice  the  wife's  jointure. — The  estate  being  subject  to  vari- 
ous old  incumbrances^  the  trustees  subsequently  executed  a 
deed,  testifying  their  consent  that  the  settlor  might,  '^  by  mort* 
"  gaging''  all  or  any  part  of  the  lands, "  or  in  any  other  manner 
'^  he  should  think  fit,"  raise  money  to  the  extent  of  £6000,  to 
be  applied  in  discharge  of  the  debts  &c. : — and  it  was  consi- 
dered that  there  was  no  objection,  especially  having  regard 
to  the  usages  in  IreUmdy  to  the  money  being  raised  by  the 
grant  of  freehold  leases  for  lives,  renewable  for  ever,  the  con- 
sideration being  partly  by  way  of  reservation  of  rent,  and  partly 
in  the  shape  of  fines.  A  portion  of  the  money  appears  to  have 
been  raised  by  sales  (2526).  Under  the  particular  circum- 
stances  of  the  lease  in  question  having  been  granted  to  the 
donee's  agent  (2711),  and,  as  it  would  appear,  at  an  under- 
value, the  lease  was  set  aside  upon  terms. 

[1225  b.]  The  cases  of  Bhke  v.  Mamell  and  Ward  v.  Hart^ 
pole  were  both  commented  on  in  Mtiskerry  v.  Chinnery  (2165  a), 
where  a  point  adverted  to,  though  not  directly  involved,  was — 
whether  the  sums  received  by  way  of  fine  on  the  leases  were 
to  be  deemed  to  go  in  part  of  the  amount  authorized  to  be 
raised  by  mortgage  &c. 

[1248  a.]  In  a  late  case  in  the  Common  Pleas  at  Lancaster 
decided  by  Lord  Denman  and  Mr.  Baron  Parke  (tr),  Kenworthy 
Y.  Itate  was  treated  as  a  binding  authority;  and  it  was  con- 
sidered that  the  M.  R.  must  have  proceeded  simply  on  the 
general  efiect  of  the  words  "give,  appoint"  &c.  In  th^  prin- 
cipal case  however,  which  was  very  peculiar,  and  (firom  the 
singular  wording  of  the  provisions,  so  different  firom  the  ordi- 
nary forms)  not  Ukely  to  serve  as  a  precedent,  the  power  was 
held  to  be  a  general  (1205),  and  not  a  limited  one,  and  to  be 
equivalent  to  a  limitation  "to  such  uses"  as  the  donee  should 
appoint.  The  power  was  found  in  a  deed  of  partition  among 
five  coheiresses ;  and  the  allotment,  in  severalty,  of  one  of  the 


(to)  Doe  d.  Chadwick  v.  JachMon^  1  Mood.  &  Rob.  553. 
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coheiresses  was^  by  the  deed,  which  declared  the  uses  of  an 
accompanying  fine,  limited  to  the  use  of  her  husband  for  life, 
and  then  (subject  to  a  rent  charge  to  the  wife)  to  the  use  of 
their  children  "for  ever"  (there  being  no  words  of  inheritance) 
"  subject  nevertheless  to  such  divisions,  directions,  orders  and 
**  appointments"  as  the  husband  by  will  or  deed  should  appoint; 
and  the  last  clause  was  held  to  give  to  the  husband  a  power 
to  appoint  the  fee — and  that  not  merely  to  the  children,  but  to 
any  one  in  exclusion  of  the  children  (376).  The  appointment 
was  in  (act  made  to  a  surviving  child  in  fee. 

[1261  a.]  In  Say  v.  Hammersley  (x),  where  money  was 
settled  in  trust  for  "  all  and  every  the  child  and  children"  of  a 
marriage,  **  in  such  shares"  &c.  as  the  husband  and  wife,  or 
the  wife  surviving  should  appoint,  and  in  default  of  appoint- 
ment for  the  children  absolutely, — there  having  been  only  one 
child,  it  was  contended  that  the  power,  as  being  a  power  of 
distribution  only,  never  arose;  but  it  was  held  otherwise;  and 
that  an  appointment  might  be  made  so  as  to  render  the  child 
altogether  independent  of  her  husband  (1312  a). 

[1261b.]  So,  as  we  have  already  seen  in  another  case(y), 
where,  as  events  happened,  there  was  only  one  object  of  a 
power — the  power  being  to  appoint  to  the  wife  and  children  of 
a  party,  and  there  being  no  child — it  was  held  that  the  power 
might  be  exercised.  In  this  case,  the  wife  would  have  taken 
nothing,  if  the  power  had  not  been  exercised,  she  not  being 
included  in  the  gift  in  default  of  appointment. 

[1268  a.]  Doe  v.  Denny  and  Moe  v,  Dunt  were  observed 
upon  in  the  recent  case  of  Houston  v.  Houston{z). 

[1287  a.]  Edwards  v.  Slater  is  more  fully  stated  in  (1443) 
on  the  point  referred  to  in  (1287). 


(x)  3  Sim.  513. 

(y)  Houston  v.  Houston^  (1093  a). 


{x)  4  Sim.  611. 


CH.  XI.]  WHAT  INTERE8TB  MAY  BE  LIMITED  UNDER  POWBBS.       6S 

[1295  a.]  A  statement  of  Iseuzc  v.  Defriez  from  the  R.  B., 
containing  some  further^  though  not  full,  particulars  of  the 
actual  circumstances,  appears  elsewhere  (a).  Ambler's  report 
seems  in  some  respects  at  least  erroneous  (6). 

[1305  a.]  In  a  recent  case  elsewhere  (1549  b)  stated,  where 
some  of  the  circumstances  were  peculiar,  it  was  held  that  the 
appointment  was  good,  and  the  condition  or  direction  void. 


[1312  a.]  It  has  been  so  expressly  held. — ^Thus  in  Bray  v. 
Hammersley  (c),  under  a  power  in  a  marriage  settlement  to 
appoint  money  to  the  children  of  the  marriage,  subject  to  "  such 
**  conditions,  restrictions  and  limitations  over"  &c.  as  the  father 
and  mother,  or  the  mother  surviving,  should  appoint, — the 
mother  (having  survived,  and  there  being  an  only  child  a 
daughter)  appointed  the  iiind  upon  such  trusts  as  the  child, 
notwithstanding  coverture,  should  by  deed  or  will  appoint ;  and 
in  default  of  appointment  to  the  child  for  life  for  her  separate 
use,  and  after  her  decease  for  her  executors  or  administrators, 
as  part  of  her  personal  estate  :  and  the  V.  C.  decided  that  the 
appointment  was  valid,  and  that  the  power  given  to  the  child 
was  authorized  to  be  limited  {d), 

[1312  b.]  In  a  still  later  case(e),  where  the  words  of  the 
power  were  very  bare,  the  income  of  a  money  fund  was  ap- 
pointed to  the  separate  use  of  a  daughter  for  her  life,  with  a 
power  of  disposition  by  will  over  the  capital,  but  with  no  gift 
to  her  of  the  capital;  and  the  appointment  was  sustained. 
The  daughter  was  in  existence  when  the  original  power  was 
created. 

[1314  a.]  In  the  recent  case  of  Thornton  v.  Bright,  where 


(a)  17  Ves.  373 ;  note  to  AtC.  Gen. 
V.  Price. 

(6)  See  S.  C.  cit.  Amb.  508,  in 
Bnauden  v.  Woolridge. 


(e)  3  Sim.  513. 

((/)  See  and  consider  Thornton  v. 
Bright,  2  My.  &  Craig,  230. 
(e)  Phipson  v.  Turner,  9  Sim.  227. 
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the  words  ''manner  and  form"  &c.  occurred,  it  was,  as  we 
have  seen  (1045^  a),  held  that  a  limitation  of  real  estate  to  trus- 
tees for  the  separate  use  of  a  married  daughter  was  good. 
There  was  a  restriction  against  alienation  (1317  a).  No  objec- 
tion was  made  to  this,  which  indeed  was  not  the  point  in  the 
case. 

[1317  a.]  There  was  such  a  clause  in  the  appointment  in 
Carver  v.  JSawles  (/),  and  it  was  held  good ;  but  the  power 
having  been  created  by  a  marriage  settlement  in  favour  of  the 
children  of  the  marriage,  it  is  conceived  the  clause  was  in- 
valid (1314  a).  It  does  not  appear  that  the  question  on  the 
rule  of  perpetuity  was  discussed. 


[1363  a.]  In  a  recent  case  (^),  where  a  father  was  the  donee 
of  the  power,  but  had  no  life  interest,  it  appears  to  have  been 
considered  that  the  father  was  bound,  at  once,  to  make  an  ap- 
pointment ;  and  that  a  power  of  revocation  could  not  be  re- 
served. The  case  was  a  very  pecuUar  one — not  only  as  to  the 
wording  of  the  power,  and  provisions  generally,  and  liie  situa* 
tion  of  the  property — but  as  to  the  mode  in  which  the  case 
finally  came  before  the  Court. 


iOS 
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[1391  a.]  So  we  shall  hereafter  (1981  a)  find  that  a  jointure 
rent  charge,  limited  by  a  husband  to  his  wife  under  a  power 

—     —   I   ■ —       *'         I     i.jiiii    I...    I-..  I.     .        i«i«i. 

(y)  2  lUiw.  &  My.  304.  |      (g)  Piper  v.  Piper,  3  My.  k  K.  159. 
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created  by  will,  is  to  be  so  far  deemed  the  gift  of  the  testator 
as  to  be  subject  to  legacy  duty. 

[1409  a.]  In  Peddie  v.  Peddie  (A),  arising  on  a  settlement  or 
articles  in  the  Scotch  form,  stock  of  the  intended  wife  would 
appear  to  have  been  settled  upon  the  wife  and  husband  and 
their  children;  and  on  failure  of  children^  upon  her  nearest 
heirs ;  with  a  proviso  that  she  should  be  at  full  liberty  by  deed, 
will  &c.  to  dispose  of  the  stock  to  any  persons  &c.  and  in  any 
way  she  thcHi^t  proper ;  and  a  further  proviso  empowering  the 
trustees,  on  the  requisition  of  the  wife  and  husband,  to  sell  out 
a  portion  of  the  stock  for  the  purchase  of  a  commission  in  the 
army  for  the  husband,  on  the  terms  of  this  portion  being  re- 
placed if  he  sold  the  commission. — It  was  held  that  the  vriife 
could  not  exercise  the  general  power  of  disposition  to  the  pre- 
judice of  the  children  (377)  (1421).  It  was  not  contended  that 
such  provisions  had  in  the  Scotch  forms  any  settled  meaning ; 
and  the  decision  proceeded  upon  the  principles  of  construction 
applicable  to  an  English  settlement.  The  stock  had  not  been 
transferred  to  the  trustees ;  who  in  fact  had  never  acted,  and 
altogether  declined  the  trust.  Part  of  the  stock  had  been  ap- 
plied in  the  purchase  )of  a  commission.  The  Court  confirmed 
this  disposition  (244). 

[1412  a.]  In  a  late  case(£),  the  general  rule  (1406)  (1410), 
that  a  power  of  leasing  overreaches  all  the  limitations  pre- 
vailed ;  and  so  as  that  the  lease — which  was  granted  by  a  te^ 
nant  for  life,  taking  in  remainder  expectant  upon  a  term  of 
years  limited  to  secure  a  sum  of  money,  and  was  so  granted  to 
commence  infuturo,  namely,  on  her  decease — ^had  precedence 
of  the  term.  The  tenant  for  life  took  the  first  estate  of  free- 
hold ;  and  the  power  was  limited  to  her  only,  and  by  name,  and 
was  to  lease  for  a  short  period,  and  that  at  rack  rent. — Doe  d. 
Cowtail  V.  Thomas  (1442),  referred  to  in  the  case,  involved  the 


(A)  6  Sim.  78.  I  £11.  299 ;  Doe  d.  Rogen  v.  RDgers^  5 

(t)  jRogersv.  Humpkreyt,  4  Ad.  &  \  Bam.  &  Adol.  764. 
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question  whether  a  limitatioii  created  under  a  power  over- 
reached a  limitation  created  under  another  power — and  not  a 
direct  limitation  of  the  original  settlement.  The  principles 
governing  the  two  classes  of  cases  are  somewhat  different(1432). 

[1449  a.]  Where  however  an  estate  is  devised  by  will  in  strict 
settlement^  with  powers  of  leasing  to  the  tenants  for  life,  and  a 
power  to  the  executors  to  sell  or  mortgage  for  the  payment  of 
debts^ — ^it  does  not  seem  to  be  so  much  a  matter  of  course,  that 
the  power  given  to  the  executors  will  not  overreach  leases 
granted  under  the  powers  vested  in  the  tenants  for  life,  not- 
withstanding these  powers  authorize  leases  at  rack  rent  only. 
Even  such  leases  are  sometimes  serious  impediments  to  a  sale. 
This  point  was  not  discussed  in  the  recent  case  of  Bringloe  v. 
6oo(&cm  (3160  a).  It  may  have  been  taken  for  granted  that 
the  lease  could  not  be  overreached ;  or  the  mortgage  may  have 
been  made  expressly  subject  to  the  lease. 


[1468  a.]  By  one  of  the  Real  Property  Acts  (j),  the  dower 
of  women  married  after  the  1st  January  1834  is  placed  on  a 
very  different  footing;  and,  in  particular,  in  relation  to  the 
points  here  discussed  it  is  by  sect.  6  enacted : — "  That  a 
"  widow  shall  not  be  entitled  to  dower  out  of  any  land  of  her 
'^  husband,  when  in  the  deed  by  which  such  land  was  conveyed 
'^  to  him,  or  by  any  deed  executed  by  him,  it  shall  be  declared 
*'  that  his  widow  shall  not  be  entitled  to  dower  out  of  such 
'*  land." 

[1459  a.]  The  words  "  considered  whether  correctly  or  not  a 
'*  vested  remainder"  appearing  in  the  parenthesis  in  (1459) 
should  have  been  omitted.  Even  had  the  remainder  been  in- 
correctly considered  a  vested  remainder,  it  would  have  been  too 
late  at  this  day  to  introduce  a  new  doctrine.  On  a  recent  oc- 
casion, on  framing  for  the  plaintiff  in  error  a  sketch  of  the  ar- 


0)  3  &  4  Wai.  4,  c.  105. 
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guments  in  the  Earl  of  Scarborough  v.  Doe  d.  LumUy  Savile(k), 
the  author  had  occasion  fully  to  consider  the  subject;  and  it 
appeared  to  him  that  the  decisions  had  proceeded  on  a  correct 
principle  (/).  That  others  had  entertained  some  doubt  about 
the  subject  at  the  present  day  he  has  reason  to  know ;  indeed 
Lord  Hardwicke  originally  appears  to  haye  considered  that  the 
remainder  would  be  contingent — and  that  in  a  case  where  the 
prior  estate  was  only  for  99  years  if  the  tenant  for  life  should 
so  long  live — and  where  therefore,  in  contemplation  of  law,  the 
remainder  might  by  possibility  take  effect  in  possession  after 
the  natural  expiration  of  the  first  estate  (m). — ^The  rule  laid 
down  by  the  counsel  for  the  plaintiff  in  error  in  Lord  Scarbo^ 
rouffh*8  case  was  (n) : — *'  That  if  a  remainder  be  limited  to  a 
**  person  ascertained  and  in  esse,  and  be  to  take  effect  in  every 
**  possible  case,  consistently  with  its  duration,  the  remainder  is 
*'  vested."  It  should  be  noticed  however  that  the  counsel  for 
the  defendant  in  error  (o)  proposed  to  substitute  for  the  words 
consistently  with  its  duration,"  the  words  ''  other  than  the 
effluxion  of  the  period  for  which  the  remainder  can,  in  any 
event,  continue  in  enjoyment."  On  this  substitution,  a  re- 
ference may  be  made  to  the  observations  of  the  counsel  for 
the  plaintiff  m  error  (p).  In  the  Appendix  to  this  Supplement, 
among  other  matters  relating  to  this  case  of  Lord  Scarborough 
(3242  a),  there  are  added  (B)  some  paragraphs  omitted  in  the 
report  (y)  at  the  end  of  the  paper  numbered  IV.,  being  the  last  of 
the  papers  submitted  by  the  counsel  for  the  defendant  in  error. 
As  this  portion  of  the  argument  was  submitted  to  the  judges  in 
vniting,  there  can  be  no  mistake  as  to  what  was,  or  was  not 
urged ;  and  the  insertion  of  the  omitted  paragraphs  will  render 
more  intelligible  the  following  reply  (r)  of  the  counsel  for  the 
plaintiff  in  error.     In  other  respects  the  papers  as  appearing  in 


it 


{k)  3  Ad.  &  £11  897. 
(Q  See  particularly  ib.  944  &c. 
(»i)  Berington  d.  Dormer  y.  Park- 
hursty  13  East,  492. 
(n)  3  Ad.  &  £11.  945,  No.  4. 


(o)  3  Ad.  &  Ell.  949,  No.  4. 
Ip)  Ib.  954,  No.  4. 
Iq)  Ib.  953. 
(r)  Ib.  953. 
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the  report,  though  not  litendly  as  sent  in,  seem  to  be  in  general 
substantially  so. 


[1472  a.]  It  has  since  been  held  that  notice  makes  no  differ- 
ence, not  even  in  equity  ;  and  further  that  it  is  immaterial, 
whether  the  judgments  be  obtained  in  a  common  action,  strictly 
in  invitum — or  under  a  warrant  of  attorney  by  the  act  of  the 
party  (s).  Since  upon  the  execution  of  a  power  the  property 
appointed  becomes  assets,  and  in  a  sense  the  donee's  estate 
(1818),  tl»  decisions — at  least  those  in  equity — it  may  be 
thought,  have  carried  the  technical  rule,  that  the  appointee  is  in 
under  the  creator  of  the  power,  to  a  very  great  extent. 

[1472  b.]  The  recent  Acts  (1  a)  have  materially  altered  the 
law  as  to  judgments ;  see  particularly,  in  relation  to  powers 
xner  pvoperty  in  JEngiand,  sects.  11  and  13  of  1  &  2  Vict.  c.  110. 

[1477  a.]  Ghodckeap*s  case  appears  to  have  been  recognized 
in  I^ourdrin  t.  G0wdey{l66  b),  where  an  estate  was  considered 
to  be  Tested  in  an  alien  heir,  subject  to  a  power  of  sale  in  the 
testator's  executors. 

[1496  a.]  Here  it  oMiy  be  noticed  that  one  of  the  objections 
made  in  JBadkam  v.  Mee  (1872  a)  ixi  an  appcnntmeat  operating 
as  a  limitation  of  a  base  fee,  was  that,  as  it  was  said,  the  base 
fee  could  not,  in  the  settlement  creating  the  power,  have  co-ex- 
isted with  the  final  limitation  in  fee  contained  in  the  settlement; 
bui  in  Jones  ¥.  Winwood  (1872  b)  this  was  not  regarded. 

[1504  a.]  Whether  a  settlement  shall  be  deemed  to  com- 
prize only  property  which  may  be  taken  in  default  of  an  ap- 
pointment— or  property  which  may  be  taken  under  an  appoint- 
ment— must  depend  upon  the  context  and  circumstances  (/). 


(<)  Eaton  V.  Sanxter,  6  Sim.  517 ; 
Skeales  v.  Shearky,  8  Sim.  15S,  3  My. 
&  Cr.  112;  Bee  TtautaUy.  Trt^ppe$,3 


Sim.  300. 
(0  Pkipson  y.  Turnery  9  Sim.  227. 
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In  the  cited  case^  which  was  a  peculiar  one,  it  was  held  that 
the  settlement  comprized  only  property  taken  by  a  wife  in  de* 
fault  of  an  appointment ;  and  that  this  having  been  devested 
by  an  appointment  to  the  husband  under  a  general  power,  he 
was  not  bound  to  confirm  the  settlement ;  that  the  intention 
was  only  to  settle,  subject  to  the  power. 


[1505  a.]  A  reference  may  here  be  made  to  the  new  Will  Act 
(324  a). 

[1620  a.]  In  Anson  r.  Lee(u)y  where  the  power  was  in  the 
shape  of  a  power  of  appointment  (reserved  indeed),  and  where 
the  instrument  under  which  the  old  limitations  subsisted  was 
recited, — it  was  held  that  the  old  limitations  were  put  an  end 
to  by  a  mortgage  transfer,  which  provided  for  the  reconveyance 
of  the  estates  to  the  party  having  the  power,  '^  his  heirs  or 
assigns,  or  unto  such  person  or  persons  as  he  or  they  should 
for  that  purpose  appoint."  The  limitations  had  been  originally 
created  by  a  will,  under  which  the  party  having  the  power  had 
been  tenant  in  tail.  This  intail  he  had  barred,  reUmiting  how- 
ever the  estates  to  the  old  uses,  subject  to  a  prior  general  power 
of  appointment.  On  former  occasions  of  mortgages  &c.,  the 
estates  had  been  directed  to  be  conveyed  to  the  subsistiiig 
limitations.  This  case,  whether  rightly  or  wrongly  decided, 
seems  sufficiently  to  justify  the  doubts  which  the  author  had 
ventured  to  suggest  in  relation  to  the  subject.  The  authorities 
leave  the  matter  in  a  state  of  great  tmcertainty. 


[1643  a.]  In  connexion  with  Alexander  v.  Alexander^  it  may 
be  noticed  that  in  Rippon  v.  Norton  {v)  personal  pnq>«*ty  was 
settled  by  a  father,  in  trust  for  his  son  until  he  should  take  the 
benefit  of  the  Insolvent  Debtors  Act  &c;  and  then  m  trust 
that  the  trustees  should  apply  the  profits,  during  the  remaimler 

(tt)  4  Sim.  364.  |      (v)  2  Beav.  63. 
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of  the  son's  life,  '^  in  such  manner  and  to  such  persons  for  the 
^'  boardy  lodging  and  subsistence  of  himself  [the  son]  and  his 
*'  family"  as  the  trustees  should  think  proper.  The  son  took 
the  benefit  of  the  Act ;  and  the  trustees  declining  to  execute 
the  trusts^  it  was  held  that  the  son's  three  children  by  his 
deceased  wife  took  three  fourths^  and  the  assignees  the  remain- 
ing fourth,  of  the  profits. 

[1544  a.]  See  Church  v.  Kemble,  6  Sim.  525. 

[1545  a.]  Accordingly  in  Sadler  v.  Pratt  (1649  a),  where 
under  a  power  to  appoint  a  money  fund  to  the  children  of  a 
particular  marriage,  the  donee — the  wife,  who  survived  her  hus- 
band— appointed  the  fund  in  trust  for  her  children  by  her  first 
and  second  husbands  in  equal  shares, — the  appointment  was 
considered  good  in  respect  to  the  shares  of  the  objects  of  the 
power,  the  other  shares  going  as  in  default  of  an  appointment. 


[1549  a.]  In  Sadler  v.  Pratt  («?),  a  woman  having  power  to 
appoint  a  money  fund  to  all  or  any  of  her  children  by  her  first 
husband,  with  such  conditions  &c.  for  their  benefit  as  she  should 
think  fit, — appointed  the  fund  in  trust  for  her  children  by  her 
first  and  second  husbands  equally ;  with  a  proviso  that  in  case 
any  one  of  her  children  by  her  first  husband  should  refuse  to 
share  the  property  with  her  children  by  her  second  husband, 
the  child  so  refusing  should  not  have  any  part;  and  in  case  all 
her  children  by  her  first  husband  should  refuse,  then  she  be- 
queathed the  whole  to  one  of  her  children  by  her  first  husband, 
except  £1500,  which  she  bequeathed  to  another  of  such  chil- 
dren. There  were  four  children  by  the  first  marriage,  and  three 
by  the  second.  The  appointment  was  considered  good  as  to 
four  sevenths  of  the  property  in  favour  of  the  children  of  the 
first  marriage  (1545  a) ;  but  bad  as  to  the  other  three  sevenths 
which  were  declared  to  go  as  unappointed. 


(w)  5  Sim.  632. 
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[1649  b.]  In  Hewitt  v.  Lord  Dacre{x\  under  a  power  to 
appoint  a  money  fiind  among  children^  an  appointment  by  will 
to  the  husband  of  a  daughter  of  a  portion  of  the  iund — subject 
to  the  deduction  of  a  debt  due  from  the  husband  to  the  testatrix 
&c. — was  held  a  good  appointment  of  the  portion  of  the  fund 
in  question,  the  subsequent  direction^  as  to  the  debt^  being  re- 
jected as  void. 

[1550  a.]  In  a  recent  case(y)  a  different  view  would  appear 
to  have  been  taken  (1361  a). 

[1551  a.]  Sometimes  such  an  age  or  period  is  fixed  for  the 
object  taking  as,  if  to  be  deemed  an  inseparable  part  of  the 
gift,  would  avoid  it  in  reference  to  the  rule  of  perpetuity  (1555). 
Whether  or  not  the  age  or  period  is  to  be  so  considered  must 
be  determined  on  ordinary  principles  (z). 

[1553  a.]  In  a  case  cited  by  Sir  O,  Bridgman  in  Berry  v. 
White  (a)  under  a  power  to  grant  a  rent  out  of  land,  the  donee 
had  made  the  rent  payable  elsewhere ;  and  an  objection  was 
raised  to  the  execution  of  the  power,  on  the  ground  that  the 
rent  ought  to  have  been  made  payable  upon  the  land ;  but  the 
objection  was  overruled,  since  the  provision  limiting  the  pay- 
ment might,  if  necessary,  be  deemed  surplusage  and  rejected. 

[1557  a.]  In  Carver  y,  Bowles  (b)^  where  under  a  power  to 
appoint  a  money  fund  among  children,  there  was,  first,  an  abso- 
lute appointment  to  children— and  a  subsequent  declaration 
that  the  testator,  so  far  as  he  lawfully  or  equitably  could,  ap- 
pointed that  the  share  of  each  daughter  should  be  held  by  the 
trustees  and  executors  of  his  will,  in  trust  for  her  for  life,  and 
then  for  her  issue  &c., — the  M.  R.  held  that  the  last  direction 
as  to  the  issue  &c.  was  void ;  and  that  the  appointment  to  the 


(jr)  2  Keen,  622. 

(y)  Piper  v.  Piper,  3  My.  &  Kee. 
159. 
(f)  Sadler  v,  Pratt,  5  Sim.  632. 


(a)  Chambers  and  Feme*t  case,  Bridg. 
by  Bann.  104. 

(6)  2  Ru88.  &  My.  304;  see  Bailey 
V.  Uoyd,  5  Rubs.  330. 
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daughters  was  not  thereby  cut  down,  but  that  they  took  abso- 
lutely. 

This  case  was  followed  in  a  subsequent  case  of  a  very  similar 
description,  though  the  words  '^  so  far"  &c.  did  not  here 
occur  (c). 

[1681  a.]  Crompe  v.  Barrow  was  followed  in  a  recent  caae{d). 


ADDENDUM  TO  CHAPTER  XIII. 

WHETHER  AN  INSTRUMENT  OPERATES  AS  AN  EXECUTION 
OF  A  POWER  OR  TO  PASS  AN  INTEREST. 


[1598  a.]  In  Doe  d.  Smith  v.  Bird{e)  copyholds  of  a  woman 
were  surrendered  to  the  use  (subject  to  prior  interests)  of  such 
persons  &c.  as  she  by  deed  or  will  should  appoint;  and  in 
default  of  appointment  to  her  in  fee.  She,  when  a  widow, 
made  a  general  devise  of  all  her  real  estate ;  and  it  was  held 
that  the  will  was  effectual  as  to  the  copyholds  (526  a)  (1687). 

[1628  a.]  See  now  the  new  Judgment  Act,  1  &  2  Vict.  c.  110, 
sections  11  and  13. 


[1630  a.]  Upon  the  subjects  discussed  in  section  II.  it  will  be 
necessary  to  bear  in  mind  the  important  alterations  effected  by 
the  new  Will  Act,  1  Vict.  c.  26. 


(c)  KamjfY.  Jones,  2  Keen,  756. 
{d)  Hewitt  V.  Lord  Dacre,  2  Keen, 


622. 
(e)  5  a  &  Adol.  695. 
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Sect.  24  enacts : — ^*  That  every  will  shall  be  constmed,  with 
''  reference  to  the  real  estate  and  personal  estate  comprised  in 
**  it,  to  speak  and  take  effect  as  if  it  had  been  executed  imme- 
**  diately  before  the  death  of  the  testator,  unless  a  contrary  in- 
"  tention  shall  appear  by  the  will." 

And  sect.  26 :  ^'  That  a  devise  of  the  land  of  the  testator,  or 
^'  of  the  land  of  the  testator  in  any  place  or  in  the  occupation 
^^  of  any  person  mentioned  in  his  will,  or  otherwise  described 
**  in  a  general  manner,  and  any  other  general  devise  which 
^*  would  describe  a  customary,  copyhold,  or  leasehold  estate  if 
'^  the  testator  had  no  freehold  estate  which  could  be  described 
^  by  it,  shall  be  construed  to  include  the  customary,  copyhold, 
'*  and  leasehold  estates  of  the  testator,  or  his  customary,  copy- 
"  hold,  and  leasehold  estates,  or  any  of  them,  to  which  such 
^^  description  shall  extend  (as  the  case  may  be)  as  well  as  free- 
**  hold  estates,  unless  a  contrary  intention  shall  appear  by  the 
"  will." 

And  sect.  27 : — ^^  That  a  general  devise  of  the  real  estate  of 
''  the  testator,  or  of  the  real  estate  of  the  testator  in  any  place 
'^  or  in  the  occupation  of  any  person  mentioned  in  his  will,  or 
*^  otherwise  described  in  a  general  manner,  shall  be  construed 
**  to  include  any  real  estate,  or  any  real  estate  to  which  such 
"  description  shall  extend  (as  the  case  may  be),  which  he  may 
*'  have  power  to  appoint  in  any  manner  he  may  think  proper, 
^  and  shall  operate  as  an  execution  of  such  power,  unless  a 
^  contrary  intention  shall  appear  by  the  will :  and  in  Uke  man- 
**  ner  a  bequest  of  the  personal  estate  of  the  testator,  or  any 
'*  bequest  of  personal  property  described  in  a  general  manner, 
^*  shall  be  construed  to  include  any  personal  estate,  or  any  per- 
sonal estate  to  which  such  description  shall  extend  (as  the 
case  may  be),  which  he  may  have  power  to  appoint  in  any 
^  manner  he  may  think  proper,  and  shall  operate  as  an  execu- 
''  tion  of  such  power,  unless  a  contrary  intention  shall  appear 
'*  by  the  will." 

[1638  a.]  In  regard  to  the  question,  whether  in  Standen  v. 
Standen  it  was  held  that  the  personal  estate  was  well  appointed. 


it 
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it  is  stated  (/)  in  the  argument  in  Hughes  v.  Turner  that  it  so 
appears  from  the  R.  B. 

[1640  a.]  See  Davies  v.  Williams,  1  Ad.  &  Ell.  688. 

[1643  a.]  Where  a  testator  gave  "  all  his  real  and  landed 
"  property  wherever  situated"  to  A.,  "  also  the  mansion  house 
^'  at  H/' — though  assuming  the  mansion  with  the  park  &c.  to 
haye  been  settled,  subject  to  a  power  of  appointment,  it  was 
out  of  the  question  to  suppose  the  testator  designed  to  dispose 
of  the  mansion  severed  from  the  park  Sec,  still  it  was  considered 
that  a  trifling  real  estate  absolutely  Belonging  to  the  testator 
would  have  been  sufficient  to  answer  the  first  words ;  and  that 
the  park  &c.  could  not  have  passed  (^). 

[1649  a.]  Upon  the  points  discussed  in  (1649),  Bailey  v. 
Lloyd  (Jt)  may  be  consulted.  In  that  case  the  powers,  limited 
ones,  were  held  to  have  been  exercised  by  a  will  referring  gene- 
rally to  all  powers  &c.  &c.,  though  the  dispositions  exceeded  the 
powers  in  various  respects. 

[1656  a.]  But  although  previously  to  the  recent  statute  (t),  a 
residuary  or  general  disposition  was  not  sufficient  in  itself  to 
exercise  a  power,  yet  where  the  trust  of  a  term  was  to  raise  a 
sum  of  money  to  be  paid  as  a  woman  should  appoint ;  and  she 
by  will,  in  exercise  of  the  power,  appointed  the  sum  to  four 
persons  "  in  trust" — and  then  gave  her  personal  estate  (but 
without  further  alluding  to  the  fund  in  question  or  expressly 
declaring  trusts  thereof)  to  the  same  persons,  in  trust,  subject 
to  her  debts,  legacies  &c. — and  afterwards  appointed  them  exe- 
cutors,— it  was  held  that  the  fund  formed  part  of  her  personal 
estate,  and  ought  to  be  so  appUed  (J). 

[1663  a.]  Accordingly,  where  a  testatrix,  having  a  general 


(/)  4  Hag.  68. 

(g)    Anion  v.  Lee,  4   Sim.   364; 
(1671). 


(h)  5  Russ.  330. 

(i)  1  Victc.  26,  (1630  a). 

(j)  Goodere  v.  Lhyd,  3  Sim.  538. 
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power  over  a  fund  standing  in  the  names  of  trustees  in  the  three 
per  cent,  consols,  made  bequests,  which  she  directed  to  be  satis- 
fied "  out  of  the  monies  invested  in  my  name  in  the  four  per  cent. 
"  government  securities,"  she  having  no  such  stock, — the  power 
was  held  to  have  been  well  exercised ;  and  that  notwithstanding 
the  very  inaccurate  terms  of  reference  to  the  fund  (A). 

[1668  a.]  In  a  recent  case  (Z)  there  were  gifts  of  £1000,  £500, 
and  £500,  the  testatrix  having  a  power  to  appoint  £2000 — the 
precise  amount  of  these  gifts.  She  made  few  other  dispositions. 
It  was  admitted  that  there  must  be  something  more  to  take  the 
case  out  of  the  common  rule.  The  will  contained  a  reference 
to  the  unsettled  state  of  her  mother's  affairs,  as  rendering  the 
amount  of  her  own  property  uncertain ;  but  it  was  held  that, 
though  the  power  was  derived  under  her  mother's  vrill,  still  as 
she  took  other  interests  under  the  will,  this  made  no  difference 
(1666). 

[1671  a.]  In  Hughes  v.  Turner  {m)  Sir  John  Leach  held  that 
the  circumstance  of  a  testatrix  in  her  dispositions  treating,  as 
her  own,  certain  property  which,  or  the  proceeds  of  which,  were 
subject  to  her  appointment,  showed  that  she  meant,  under  a 
general  disposition,  to  include  the  other  property  which  was 
subject  to  her  appointment;  but  on  a  rehearing,  his  decision 
was  reversed  by  his  successor  (1643). 

[1681a.]  In  Wbodhouse  v.  Okitl{n)  there  appears  to  have 
been  an  express  reference  to  the  estate,  though  not  to  the 
power,  which  was  in  fact  exceeded. 

[1682  a.]  Hunhkey.  Gell{d)  also  arose  on  limited  powers, 
and  involved  questions  noticed  in  (1649)  (1660)  (1666). — A  tes- 
tator having  settled  and  unsettled  estates,  and  the  reversion  in 


{k)    MackinUy  v.  Sisortf    8    Sim. 

(/)    Buxton  v.  Buxtont   1  Keen, 
753. 


(m)  3  My.  &  Kee.  666 ;  4  Hagg.  30. 

(n)  8  Sim.  115. 

(o)  1  Ru88.  &  My.  515. 
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fee  in  the  settled  estates,  and  having  various  powers  vested  ia 
him, — a  very  informal  paper  containing  heads  of  a  vrill  was, 
under  the  circumstances,  held  to  operate  as  an  exercise  of  the 
powers. 


[1686  a.]  In  reference  to  the  first  part  of  the  paragraph 
(1686),  it  appears  from  Lord  Kenyan's  report  of  Churchill  v. 
Dibben  (jjt),  that  the  executor  was  the  residuary  legatee  of  the 
feme  covert ;  and  that  he  took  the  fund  as  part  of  her  assets, 
though  not  it  seems  under  the  gifl  of  the  residue.  The  husband 
claimed  the  fund  as  her  general  representative.  No  express 
power  to  make  an  executor  appears  in  the  report;  but  from  the 
limitation  over  to  her  '*  executors  or  administrators,"  one  may 
have  been  imphed«  The  argument  for  the  husband  wafi,  that 
the  appointment  of  an  executor  could  operate  only  so  far  as  the 
fund  was  actually  disposed  of  under  the  power  to  appoint  it. 

Since  the  above  was  written,  a  further  account  of  Chttrchill  v. 
Dibben  has  been  published  from  Mr.  Serjeant  HiWs  MSS.  (g). 
It,  in  some  degree,  varies  from  the  other  accounts  as  to  the 
fund  from  which  the  sum  of  money  (£1000)  arose  &c. 

In  regard  to  the  conclusion  of  the  paragraph  (1686),  one  of 
the  points  in  Churchill  v.  Dibben  seems  to  have  been  similar  to 
that  put  in  the  succeeding  paragraph  (1687);  and  the  case  is 
an  authority  in  support  of  this  latter  paragraph. 

[1687  a.]  Accordingly,  where  a  real  estate  stood  limited  to 
such  uses  as  ^feme  covert  should  by  will  appoint,  and  in  de&ult 
of  appointment  to  her  in  fee, — a  will  made  during  her  coverture^ 
and  by  which  she  devised,  generally,  all  her  estates,  was  held 
to  be  an  exercise  of  the  power.  The  estate  was  hers,  so  as  to 
come  within  the  words  of  the  will ;  but  stiU  the  will  could  take 
effect  only  as  an  exercise  of  the  power  (r). 


(p)  2d  vol  part  2«  pa.  68. 

Iq)  9  Sim.  447,  n. 

(r)  Curteit  v.  Kenrick,  3  Mee.  & 


Welfl.  461,  9  Sim.  443 ;    ChwxhUl  r. 
Di6to,(16S6);  (1596  a). 
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[1688  ^.]  In  Lovellv.  Knight  (s),  it  was  held  that  the  will  of 
Bifeme  covert — giving  "  the  whole  of  my  property  both  real  and 
*'  personal,  and  whatsoever  I  may  possess  at  the  time  of  my 
"  decease,"  to  her  husband,  his  heirs,  executors  &c. — did  not 
operate  as  an  exercise  of  a  power  of  appointment  reserved  to 
her,  on  failure  of  issue  and  in  the  event  of  her  dying  before  her 
husband,  over  leaseholds  and  stock  originally  hers,  but  by  her 
settlement  limited,  in  default  of  an  appointment,  to  her  next  of 
kin.  It  does  not  appear  that  she  had  any  property  either  at 
the  date  of  her  will,  or  at  her  decease,  except  about  £100  owing 
at  her  decease  on  account  of  the  life  income  of  the  property, 
which  income  was  settled  to  her  separate  use,  and  except  that 
the  corpus  of  the  property  was  limited  to  her  in  the  event  of  her 
surviving  her  husband. 

[1688  b.]  So,  in  Lempriere  v.  Valpy{t)  it  was  held  that  the 
will  of  a  feme  covert  did  not  necessarily  operate  as  the  exercise 
of  a  power:  and  that  a  will— whereby  Hie  feme  covert,  without 
any  reference  to  the  settlement  reserving  the  power,  "  gave  and 
**  bequeathed"  to  her  husband  '*  all  the  property  of  which  I 
*'  may  die  possessed  or  have  in  reversion  or  expectation,"  and 
appointing  him  sole  executor  of  her  will — did  not  appoint 
various  money  funds  (some  in  possession,  and  some  iil  rever- 
sion) over  which  she  had  a  general  power  of  appointment,  and 
Vhich,  subject  thereto,  were  settled  on  her  children.  There 
appears  to  have  been  property  strictly  her  own  for  the  will  to 
operate  on ;  but  independently  of  this,  the  decision  would,  espe- 
cially having  regard  to  the  particular  terms  of  the  will,  probably 
have  been  the  same. 


II  I  • ' 


[1690  a.]  In  ClaUerhuik  v«  Edwards  {u)j  where  the  power— 
over  a  money  fund — was  to  appoint  to  children,  only  in  case 
they  survived  both  parents,  the  gift  to  the  son  (which  as  it  was 


M«^k^irik*rf 


(<)  3  Sim.  275;  5  Sim.  116;  note 
to  Lempriere  Y.  Valpy. 


(0  5  Sim.  108. 

(tf)  2  Ru88.  &  M.  577. 
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held  was  not  to  depend  upon  his  so  surviving)  would  have  failed 
had  it  taken  effect  merely  under  the  power ;  but  it  was  made 
good  by  means  of  the  donee's  interest. 


ADDENDUM  TO  CHAPTER  XIV. 

VARIOUS  MATTERS  RELATING  TO  TESTAMENTARY 

APPOINTMENTS. 


[1716  a.]  The  new  Will  Act(t;)  has  made  various  alterations 
in  respect  to  the  revocation  of  testamentary  appointments. — 
Thus,  by  sect.  18  it  is  enacted : — "  That  every  will  made  by  a 
"  man  or  woman  shall  be  revoked  by  his  or  her  marriage, 
"  except  a  will  made  in  exercise  of  a  power  of  appointment, 
"  when  the  real  or  personal  estate  thereby  appointed  would  not 
"  in  default  of  such  appointment  pass  to  his  or  her  heir,  cus- 
"  tomary  heir,  executor  or  administrator,  or  the  person  entitled* 
"  as  his  or  her  next  of  kin,  under  the  Statute  of  Distributions." 

And  by  sect.  19:—"  That  no  will  shall  be  revoked  by  any 
"  presumption  of  an  intention  on  the  ground  of  an  alteration  in 
"  circumstances." 

And  by  sect.  20: —"That  no  will  or  codicil,  or  any  part 
"  thereof,  shall  be  revoked  otherwise  than  as  aforesaid ;  or  by 
"  another  will  or  codicil  executed  in  manner  hereinbefore 
"  required ;  or  by  some  writing  declaring  an  intention  to  revoke 
"  the  same,  and  executed  in  the  manner  in  which  a  will  is  here- 
"  inbefore  required  to  be  executed ;  or  by  the  burning,  tearing, 
"  or  otherwise  destroying  the  same  by  the  testator,  or  by  some 


(t?)  1  Vict  c.  26. 
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it 


person  in  his  presence  and  by  his  direction^  with  the  intention 

of  revoking  the  same." 

Sect.  21  then  provides  as  to  obliterations  &c. :  and  sect.  22 
as  to  the  revival  of  wills. — It  is  then  enacted  by  sect.  23 : — 
"  That  no  conveyance  or  other  act  made  or  done  subsequently 
**  to  the  execution  of  a  will  of  or  relating  to  any  real  or  per- 
**  sonal  estate  therein  comprised,  except  an  act  by  which  such 
'*  will  shall  be  revoked  as  aforesaid,  shall  prevent  the  operation 
"  of  the  will  with  respect  to  such  estate  or  interest  in  such  real 

or  personal  estate  as  the  testator  shall  have  power  to  dispose 

of  by  will  at  the  time  of  his  death." 


u 


n 


[1720  a.]  An  important  question  arose  in  Hughes  v.  Tur- 
ner (w)y  namely,  whether  a  second  will — which  did  not  exercise 
a  power,  but  contained  a  general  revocatory  clause — operated 
to  revoke  a  prior  will  exercising  the  power.  It  was,  under  the 
circumstances,  held  that  there  was  a  complete  revocation  (x). 

[1723  a.]  The  case  of  Dingwell  v.  Ashew  was  followed  in  a 
recent  case(y),  where,  however,  the  circumstances  appear  to 
have  presented  greater  difficulties. 


[1726  a.]  In  Tebhott  v.  Voules(z),  which  arose — not  on  a 
power,  but  involved  the  question  of  a  revocation,  in  equity,  of 
the  devise  of  a  real  estate,  by  a  subsequent  contract  for  sale 
ultimately  not  completed — the  V.  C.  said,  on  Eilheck  v.  Wood 
being  cited: — "In  Eilbechv.  Woody  the  appointment  of  1811 
"  was  executed  by  the  wife,  after  she  had  exhausted  her  power. 
*'  It  was  mere  waste  paper ;  and  no  interest  vested  in  the  ap- 
pointee under  it." 


tt 


[1732  a.]  In  Richardson  v.  Barry  (a),  a  party  had  reserved 
to  himself  power  to  appoint  personal  estate  by  will  attested  by 


(tff)  4  Hag.  30;  3  My.  &  Keen,  666, 
(1769  b). 

(jr)  See  Richardson  v.  Barty  (1 732  a), 
(y)  Clough  ▼.  Clough,3  My.  &  Keen, 


296. 

(g)  6  Sim.  45. 

(fl)  3  Hag.  219;  see  Hughes  v.  Tur- 
ner, (1720  a)  (17G9b). 
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two  witnesses.  He  made  a  will,  accordingly^  disposing  of  it ; 
but  by  a  subsequent  will,  attested  by  only  one  witness,  he  de- 
clared that  the  property  should  go  according  to  the  general 
trusts  of  the  deed ;  and  revoked  all  other  wills  &c.  The  Eccla^ 
sioBtical  Court  admitted  the  last  will  only  to  probate,  holding, 
according  to  the  testator's  intention,  that  the  former  will  was 
revoked. 

[1734  a.]  In  Douglas  v.  Cooper  (b)  it  was  held  that  the  sub- 
sequent marriage  of  a  woman  did  not  necessarily  revoke  a 
testamentary  appointment.  The  facts  were  these: — On  the 
occasion  of  her  first  marriage,  stock,  belonging  to  her,  was 
vested  in  trustees,  in  trust  for  her  separate  use  for  life,  and  after 
her  decease  as  she  should  by  deed,  will  Sec.  appoint ;  and  in 
default  of  appointment,  in  trust  for  the  chUdren  of  the  marriage; 
and  on  failure  of  children,  in  trust  for  the  intended  husband 
absolutely.  During  her  first  marriage  she  made  a  will  dis- 
posing of  the  property.  Her  husband  then  died,  without  any 
issue  of  the  marriage.  She  afterwards  married  again;  and  died, 
under  coverture,  without  issue.  And  upon  a  claim  made  by 
the  representatives  of  the  first  husband  under  the  ultimate 
trust  of  the  settlement,  it  was  held,  after  some  hesitation,  that 
the  will  was  good,  and  defeated  this  trust. 


[1744  a.]  The  new  Will  Act(c)  provides  by  sect.  26 :— «  That, 
*'  unless  a  contrary  intention  shall  appear  by  the  will,  such  real 
**  estate  or  interest  therein  as  shall  be  comprised  or  intended  to 
''  be  comprised  in  any  devise  in  such  will  contained,  which 
'*  shall  fail  or  be  void  by  reason  of  the  death  of  the  devisee  in 
**  the  life  time  of  the  testator,  or  by  reason  of  such  devise  being 
'^  contrary  to  law  or  otherwise  incapable  of  taking  efiect,  shall 
"  be  included  in  the  residuary  devise  (if  any)  contained  in  such 
«  will." 

(b)  3  My.  &  Keen,  378.  [      (c)  1  Vict.  ch.  26. 
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And  see  eections  32  and  33  as  to  lapses  of  estates  tail,  and 
of  gifts  to  issue  &c. 


[1769  a.]  In  reference  to  the  clause  at  the  end  of  (1769),  it 
may  be  more  explanatory  to  add  that  in  Ross  v.  Ewer  there 
was  in  fact  no  appointment,  the  formalities  of  the  power  not 
having  been  complied  with  (862):  and  such  being  the  case, 
though  Lord  Hardtvicke  expressed  a  clear  opinion  that,  under 
any  circumstances,  he  could  not  have  regarded  the  instrument 
as  testamentary  without  its  being  authenticated  by  the  Spi- 
ritual  Court,  it  was  of  course  useless  to  go  through  that  cere- 
mony (1768). 

[1764  a.]  So,  on  a  question  whether  the  will  of  a  feme  covert 
had  been  revoked  by  a  subsequent  marriage  (1734  a),  an  admi- 
nistration with  the  will  annexed  granted  by  the  JScclesiastical 
Court  was  held  to  be  conclusive  (rf). 

[1769  a.]  The  practice  of  the  Courts  has  been  in  some  de- 
gree altered,  as  appears  hy  Allen  y.  J3radshav){e),  where,  as 
we  have  seen  (946  c),  the  Court  refused  to  grant  probate  of  a 
will  on  account  of  the  publication  thereof  not  having  been 
attested  according  to  the  power  (/).  The  disposition  made 
was  in  favour  of  the  testatrix's  husband;  so  that,  whatever 
otherwise  might  have  been  the  case,  no  question  of  relief 
against  the  defect  could  arise  (1774). 

[1769  b.]  In  a  prior  important  casef^'),  it  was  held  by  the 
delegates — reversing  the  judgment  of  the  Court  below — that 
the  Ecclesiastical  Court  must  determine  whether  one  will  had 
revoked  another ;  and  that,  a  recent  will  having  been  admitted 
to  probate,  administration  with  a  former  will  and  codicils 


{d)  Douglas  V.  Cooper,  3  My.  & 
Keen,  378. 

(OCurteis,  110. 

(/)  See  particularly  ib.  121. 


(g)  Hughes  V.  Turner^  4  Hag.  30  ; 
3  My.  &  Keen,  666 ;  see  JUchardion 
V.  Barry  (1732  a). 
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annexed  could  not  be  granted,  with  reference  to  proceedings  in 
Chancery  as  to  the  effect  of  these  several  testamentary  papers 
in  regard  to  powers  of  appointment.  It  was  subsequently  held 
that,  under  the  circumstances,  probate  could  not  be  granted  of 
all  the  testamentary  papers,  as  together  containing  the  last 
will  of  the  testatrix;  but  that  the  recent  will  had  wholly  re- 
voked the  former  instruments  (1720  a). 

[1769  c]  In  a  case  where  it  was  admitted  that  the  testatrix, 
Kfeme  covert ^  had  power  to  dispose  of  a  cash  balance  lying  at 
her  bankers — ^the  accumulations  of  her  separate  estate — but 
the  question  was  whether  she  had  disposed  of  it,  the  Court  de- 
clined to  grant  probate,  expressly  including  this  cash  balance; 
but  decreed  probate,  limited  to  certain  property  specifically 
settled — and  *^  all  accumulations"  &c.  thence  arising  over  which 
she  had  a  disposing  power,  and  which  she  had  disposed  of— 
thus  leaving  the  question  of  the  construction  of  the  will  to 
another  Court  (A). 

[1770  a.]  In  a  recent  case(t),  the  Court  refused  to  grant 
administration  with  the  will  annexed  of  a  woman  who  died  a 
widow — the  will  having  been  made  during  coverture — there 
being  before  the  Court  no  document  to  show  her  right  to  make 
a  will. 

[1771  a.]  In  Ex  parte  Tucker,  re  Inman  (j)  on  a  dispute  as 
to  the  right  of  a  feme  covert  to  make  a  will,  a  writ  of  prohi- 
bition was  moved  for.    The  final  result  does  not  appear. 

[1776  a.]  It  appears  elsewhere  (1817)  that  as  to  a  general 
power,  when  a  donee  executes  it,  the  property  appointed  be- 
comes part  of  his  assets.  It  has  accordingly  been  held  in 
several  cases  (%),  that  the  probate  duty  attaches.     In  Vandiest 


(h)  Ledgardy.Garland,CuTieisy2S6. 
(t)  Re  Monday y  Curteis,  590. 
{j)  Manning  &  Granger,  519. 
{k)  Palmer  v.    Whittnoref  5   Sim. 
178;  2  Crom.  &  Mee.  131  n;   Att. 


Gen,  V.  Staff,  2  Crom.  &  Mee.  124; 
see  Nail  v.  Funter,  5  Sim.  563  (826  a) ; 
1  Crom.  &  Mee.  159,  in  Re  Chlomon' 
deley. 
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V.  Fy7imore(l)y  however,  the  V.  C.  is  reported  to  have  expressed 
a  clear  opinion,  that  this  does  not  hold  when  the  power  has 
been  created  by  will.  It  is  difficult  to  acquiesce  in  this  opinion. 
The  reason  assigned — that  "  the  appointees  take  as  if  they  had 
"  been  named  in  his  (the  original  testator  s)  will" — would  apply 
equally— that  is,  a  like  reason — to  a  power  created  by  deed. 
In  fact  the  power  in  the  Attorney  General  v.  Staff  may,  in 
some  sense,  be  considered  as  having  been  originally  created  by 
will.  The  point  to  be  decided  is  what  the  Stamp  Act  means. 
Its  requisitions  appear  to  apply  as  much  to  one  case  as  the 
other. 

[1777  a.]  In  a  late  case(m),  vl  feme  covert  had,  under  her 
former  husband's  will,  property  to  her  separate  use ;  and  also 
a  power  to  appoint  by  will  a  sum  of  £600  in  favour  of  her 
children  by  her  former  husband.  She  made  an  informal  will 
— referring  to  her  former  husband's  will,  and  the  £600 — and 
made  various  dispositions,  the  effect  of  which  was  not  clear,  in 
favour  of  these  children,  and  also  her  infant  children  by  her 
then  husband;  but  without  appointing  any  executor.  The 
will  appears  to  have  disposed  of  the  whole  of  her  separate  pro- 
perty. The  children  of  the  former  husband  claimed  a  limited 
administration  with  the  will  annexed  ;  but  the  Court  granted  a 
general  administration  with  the  will  annexed  to  the  second 
husband, — and  that  notwithstanding  he  had  originally  con- 
tested the  validity  of  the  will — stating  the  practice  to  be 
that, — "where  there  is  no  appointment  of  an  executor  in  a 
'*  feme  cover fs  will,  the  husband  is  generally  entitled  to  the 
"  administration  with  that  will  annexed ;"  adding, — "  Mr.  Hays 
"  now,  as  the  husband,  and  also  as  the  father  of  four  of  the 
''  legatees,  claims  this  administration,  and  why  should  he  not 
"  take  it  ?  What  would  be  the  effect  if  the  Court  rejected 
"  him  ?  It  might  lead  to  two  distinct  grants — the  one,  limited 
"  to  the  two  daughters — the  other  to  the  husband ;  because,  if 
the  wife  has  left  any  other  property  than  that  over  which  she 


it 


(/)  6  Sim.  570.  |      (m)  Salmon  v.  Hays,  4  Hag.  382. 
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''  had  and  has  exercised  a  disposing  power^  the  husband  will  be 
"  clearly  entitled  to  have  a  (UBteronan  grant '^  (1772). 


[1783  a.]  In  reference  to  the  latter  part  of  parc^raph  (1783), 
see  now  the  Act  for  the  amendment  of  the  law  of  inheritance  (»). 


ADDENDUM  TO  CHAPTER  XV. 

ASSETS;  THE  STATUTES  OF  ELIZABETH;  THE  BANKRUPT 
AND  INSOLVENT  DEBTORS'  ACTS ;  TREASON  &c. 


[1826  a.]  Another  account  of  Grise  ▼•  Goodwin  is  in  Eq. 
Co.  Ab.(o) ;  and  which^  though  imperfect^  throws  some  addi- 
tional light  on  the  case.  Here  it  appears  that  the  donee  was  a 
freeman  of  London ;  and  that  the  question  was  whether  the 
custom  attached^  so  as  to  prevent  the  will  operating  to  the  full 
extent :  it  was  held  that  the  will  was  good  for  the  whole  of  the 
estate  by  way  of  an  appointment. 

[1838  a.]  In  connexion  with  the  subject  discussed  in  (1838) 
and  the  preceding  paragraphs,  it  may  be  noticed  that  in  a  late 
case  {p\  it  was  held  that,  under  the  wording  of  the  Stamp  Acts, 
gifls  by  will,  made  in  the  exercise  of  general  powers  of  owner- 
ship, are  subject  to  legacy  duty,  in  the  same  maimer  as  common 
gifts. 


(n)  3  &  4  Wm.  4,  c.  106. 
(o)  1  Vol.  151,  pi.  4,  "Customs  of 
^'  London  and  York,"  iiom.  Grke  and 


Gooding, 

(p)   Re  Cholmondeley,  1   Crom.  & 
Mee.  149. 
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[1839  a.]  See  Whittington  v.  Jenning$,  6  Sim.  493 ;  (1849). 


[1853  a.]  In  regard  to  the  Bankrupt  Acts,  it  may  be  proper 
to  notice,  generally,  that  several  recent  Statutes  have  been 
passed  in  relation  to  this  branch  of  the  law  (g). 

[1869  a.]  A  fuller  account  of  Jordan  v*  Savage  (r)  shows 
that  the  facts  were  these : — ^The  bankrupt  on  his  marriage  co- 
venanted  to  settle  all  his  lands  (the  same  being  it  seems  copy- 
hold) on  his  wife,  children  &c.  in  strict  settlement — retaining  a 
life  interest,  and  the  reversion  in  fee — and  reserving  a  power  to 
charge  part  of  the  land  with  £300  for  the  payment  of  his  debts. 
He  was  dead  without  having  made  the  settlement,  or  executed 
the  power.  The  Chancellor  decreed  a  specific  performance  of 
the  articles ;  but  refused  to  aid  the  non-execution  of  the  power 
(1846). 

[1872  a.]  Several  cases  have  of  late  occurred  in  relation  to 
the  effect  of  the  bankruptcy  or  insolvency  of  the  donee  of  a 
power. — Thus  in  Badkam  v.  Mee{s)y  under  a  marriage  settle- 
ment, the  husband  was  tenant  for  life,  with  remainder  to  such 
son  or  sons  of  the  marriage  for  such  estates  &c.,  and  charged 
with  such  provisions  for  the  children  of  the  marriage,  as  he 
should  by  deed  or  will  appoint ;  and  in  default  of  appointment, 
to  the  first  and  other  sons  successively  in  tail ;  with  the  ultimate 
limitation  to  the  heirs  of  the  husband.  He  became  bankrupt ; 
and  afterwards  appointed  the  estate  to  a  son  and  ^'  his  heirs 
and  assigns  for  ever,"  charged  with  a  sum  of  money  for  other 
chUdren:  and  the  appointment  was  held  to  give  no  estate  to 
the  son  (1496  a). 


{q)  1  &  2  W.  4,  e.  66;  2  &  3  W. 
4,c  114;  3&4W.4,c.41andc47; 
5&6W.4,c29;  6&7W.4,c.27; 
2  &  3  Vict  c.  1 1,  and  c.  29 ;  and  as  to 
Ireland  see  6  &  7  Will.  4,  c.  14;  1 
Vict.  c.  48 ;  2  &  3  Vict.  c.  86,  and  3 


h  4  Vict.  c.  105. 

(r)  2  Eq.Ca.Ab.l01,  "Bankrupt," 
pi.  8.  See  S.  C.  on  one  point,  Bac. 
Ab.  "  Jointure"  B.  5. 

(0  7  Bing.  695  ;  1  My.  &  KeeD|  32. 
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[1872  b.]  A  subsequent  case  (t)  arose  on  one  of  the  Insol- 
vent Debtors'  Acts  (1877),  and  on  a  general  power,  and  that 
vested  in  the  insolvent  and  his  wife. — Lands  were  limited  to 
such  uses  generally  as  a  man  and  his  wife  should  appoint;  and 
in  default  of  appointment  to  the  husband  for  life,  remainder  to 
the  wife  for  life,  remainder  to  the  first  and  other  sons  of  the 
husband  and  wife  successively  in  tail,  remainder  to  their 
daughters  in  tail,  with  cross  remainders  in  tail ;  with  the  ulti- 
mate limitation  to  the  husband  in  fee. — The  husband  took  the 
benefit  of  the  Insolvent  Debtors'  Act  (w) ;  under  which  the 
usual  assignment  was  made. — Afterwards  the  husband  and 
wife  executed  the  joint  power  of  appointment,  by  limiting  the 
estate  to  trustees,  their  heirs  and  assigns  for  ever,  in  trust  for 
sale  &c.  for  the  benefit  of  the  husband's  creditors  &c. :  and  it 
was  held  that  the  appointment  operated  to  pass  estates  co-ex- 
tensive with  the  estate  for  life  of  the  wife  and  the  estates  tail  of 
the  children.  Prior  to  the  husband's  insolvency,  a  mortgage 
in  fee  seems  in  fact  to  have  been  made  under  the  joint  power, 
leaving  the  old  limitations  in  force  in  equity  only;  but  this 
mortgage  is  not  noticed  in  the  above  statement,  the  case  having 
been  argued  and  determined  without  reference  to  it. 

[1872  c.]  Hole  v.  Escott  (t?)  arose  on  the  Bankrupt  Act;  and 
on  a  limited  power  vested  in  the  bankrupt  and  his  wife: — By 
a  marriage  settlement  of  the  husband's  lands,  aft^r  a  life  estate 
limited  to  the  husband  &c.,  a  joint  power  was  reserved  to  the 
husband  and  to  his  wife  to  appoint  the  estate  in  favour  of 
children ;  with  a  contingent  limitation  to  the  children  (which  in 
the  events  that  happened  could  not  take  effect) ;  and  the  rever- 
sion in  fee  to  the  husband.  It  was  held  that  the  bankruptcy 
of  the  husband  prevented  a  subsequent  exercise  of  the  joint 
power,  to  the  prejudice  of  the  assignees, 

[1877  a.]  See  Jones  v.  Ftntrood  (1872  b).    The  present  In- 


(i)  Jones  V.    Wimvoody  3  Mee.  & 
Web.  653. 
(u)  1  G.  4,  c.  119. 


(v)  2  Keen,  444 ;  4  My.  &  Craig, 
187. 
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solvent  Debtors'  Act  is  1  &  2  Vict.  c.  110 ;  amended  by  2  &  3 
Vict.  c.  39,  see  (1  a). 


[1908  a.]  Here  may  be  noticed  Curriey,  Nind(w): — Copy- 
hold lands  had  become  vested  in  a  trustee,  in  trust  for  2ifeme 
covert  for  life,  with  remainder  as  she  should  appoint  by  will, 
or  by  deed  &c.  attested  by  three  witnesses ;  and  in  default  of 
appointment,  in  trust  for  a  stranger  in  fee. — The  feme  covert 
and  her  husband  and  the  trustee  joined  in  surrendering  the 
lands  to  the  use  of  A.  B.  in  fee,  upon  the  trusts  of  a  deed  of 
the  same  date.  This  deed  was  executed  and  attested  according 
to  the  power ;  and  the  trusts  were — first,  for  securing  a  sum  of 
money  advanced  by  A.  B. — and  subject  thereto,  for  the  hus- 
band and  wife  and  the  survivor  of  them  for  life,  and  after  the 
decease  of  the  survivor,  to  sell  for  the  benefit  of  their  daugh- 
ters and  younger  sons,  if  any  should  be  then  living;  and  on 
failure  of  such  children,  to  surrender  the  lands  to  the  use  of 
such  persons  &c.  as  the  wife  should  by  will,  deed  &c.  attested 
by  three  witnesses,  appoint ;  and  in  default  of  appointment  to 
her  right  heirs. — Subsequently  A.  B,  and  the  husband  and  wife 
joined  in  surrendering  the  estate  to  the  use  of  a  purchaser. 
The  deed  relating  to  the  purchase  was  attested  by  two  wit- 
nesses only. — Without  reference  to  any  other  grounds,  the  sale 
was  supported  under  the  Statute  of  the  27  JEliz. ;  which  was 
held  to  avoid  so  much  of  the  settlement  as  was  in  favour  of  the 
children,  leaving  the  other  limitations  unaffected. 

[1908  b.]  In  Doe  d.  Baverstock  v.  Rolfe{x) — which  arose  on 
a  recovery  of  copyholds — it  was  held,  after  a  second  argument, 
that  the  recovery  was  so  far  good  as  to  bar  the  intail ;  and  that 
the  resettlement  only  was  void. 


(w)  1  My.  &  Craig,  17. 

(x)  8  Ad.  &  Ellis,  650.    See  Ather- 


ley  on  Settlements,  200 ;  Rob.  Fiau* 
205. 
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[1919  a.]  See  a  particular  Act  as  to  Irish  estates,  after  the 
Revolutioiiy  having  the  additional  words  "  powers,  authorities" 
&c.,  ll&12Will.  3,c.2,8.  1, 


ADDENDUM  TO  CHAPTER  XVI. 


POWERS  TO  JOINTURE  AND  PORTION. 


[1944  a.]  With  reference  to  the  latter  part  of  paragraph 
(1944),  there  may  be  cases  of  exception  (y). 

[1977  a.]  Of  late,  it  has  been  frequently  a  subject  of  discus- 
sion, whether  a  gift  by  will  has  been,  with  respect  to  the  parties 
claiming  under  the  testator,  free  fit)m  the  legacy  duty. — In 
Louch  V.  Peters  (z),  a  testatrix  gave  to  A.  during  his  life,  "  one 
*'  annuity  or  clear  yearly  sum  of  &c.,  out  of  lands  Sec.  to  be 
paid  half  yearly — "  clear  of  all  taxes  and  outgoings" — with  a 
power  of  distress ;  and  it  was  held  that  A.  was  entitled  to  re- 
ceive the  rent  charge  without  the  legacy  duty  being  deducted. 

[1981  a.]  In  a  late  important  case  (a),  it  was  held,  that  on  a 
strict  settlement,  by  will,  of  real  estate — with  powers  to  the 
successive  tenants  for  life  to  limit  rents  charge,  by  way  of  join- 
ture, to  their  wives — ^the  jointresses  are  to  be  deemed  legatees 
of  the  testator,  so  as  for  the  gifts  to  be  subject  to  legacy  duty 
(1391  a). 


(y)  See  Feppin  v.  Bickford,  3  Ves. 
S70. 
(z)  1  My.  &  Keen,  489. 


(a)  Attorney- General  ▼.  Picka^  3 
Mee.  &  WelB.  552;  6  ib.  346. 


/^ 
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[2015  a.]  Here  may  be  noticed  a  case(&)y  where  it  was  a 
condition  of  a  jointuring  power — that  the  tenant  for  life  should, 
on  the  execution  of  the  power,  pay  a  sum  of  money  to  his  son, 
the  second  tenant  for  life— and  where  a  question  arose,  as  to 
the  effect  of  the  son,  on  releasing  the  father  firom  the  payment 
of  the  money,  taking  privately  a  bond  for  the  amount.  It  was 
alleged  that  there  had  been  originally,  on  the  creation  of  the 
power,  a  private  understanding  that  the  money  was  not  to  be 
paid  (2004). 


ADDENDUM  TO  CHAPTER  XVIL 

POWERS  TO  LEASE. 


[2046  a.]  In  Berry  v.  White  (c),  where  the  power  to  lease— 
at  old  rents — was  not  only  reserved  to  the  settlor,  but  limited 
to  several  tenants  for  life  in  succession.  Sir  Orlando  Bridg- 
num{d)  held  that  the  power  was  to  be  construed  fsurourably, 
and  not  strictly. 

[2080  a.]  The  point  noticed  in  (2080)  was  discussed  in  Berry 
y.  White  {e)y  where,  besides  another  proviso  as  to  standing 
seised,  there  was  some  such  superadded  clause;  but  on  the 
pleadings  it  was  unnecessary  to  enter  into  the  question  {f\ 

[2158  a.]  The  subject  of  a  clause  of  surrender  has  been 


{h)  Roberts  ▼.  Robfrts,  3  P.  Wins. 
66;  f^AUon  v.  Aiton,  1  Ves.  sen. 
264;  Piteatm  v,  Ogbotime,  2  ib,  375. 

(c)  Bannister's  Bridgman,  82. 


(d)  Bannister's  Bridgman,  90. 
(e>  lb.  82. 
(/)  lb.  88. 
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further  a  good  deal  considered  in  Ireland  {g). — In  one  of  the 
leases  in  the  principal  case — this  lease  having  been  granted  for 
999  years,  in  consideration  of  a  fine  of  £2000,  and  at  a  rent  of 
£150 — the  tenant  was  to  be  at  liberty  to  quit  at  the  end  of  any 
year  of  the  term,  on  giving  six  months'  notice ;  but  the  power 
having,  as  it  was  held  (2165  a),  enabled  the  grant  of  a  lease  for 
any  term  however  long,  and  that  at  a  nominal  rent  (in  effect  for 
most  purposes  an  absolute  alienation  of  the  estate),  it  is  obvious, 
and  was  so  considered,  that  the  remainder  man  could  not  com- 
plain of  the  clause. 


it 


a 


[2165  a.]  In  the  case  just  cited  (A),  there  was  a  power,  in  a 
post  nuptial  strict  settlement  of  a  wife's  estate  in  Ireland^ 
enabling  the  husband,  ^'  from  time  to  time  and  at  all  times 
"  during  his  life,  to  lease  or  demise  all  or  any  part  or  parts  of 
the  aforesaid  towns,  lands  and  premises,  for  any  time  or  term 
of  years,  or  lives,  and  with  or  without  covenants  for  renewal ; 
''  and,  in  case  of  the  determination  of  all  or  any  of  the  aforesaid 
^*  lease  or  leases  respectively,  from  time  to  time  to  make  new  or 
"  other  leases  thereof,  in  manner  aforesaid,  and  with  or  without 
''  any  fine  or  fines,  as  he  should  think  fit :"  and  it  was  held  by 
the  late  Lord  Chancellor^  in  concurrence  with  Jby,  C.  B. — 
though  the  L.  C.  decided  the  case  on  another  ground  (2411  a) — 
that  leases  for  999  years,  in  consideration  of  large  fines  and  at 
low  rents,  were  authorized ;  in  short,  as  it  would  seem,  that  the 
donee  might  have  leased  for  any  term  at  a  nominal  rent,  and  in 
effect  destroyed  the  settlement.  The  Court  of  Common  Pleas 
in  Ireland  had  however  certified  differently ;  and  Lord  Plunket 
has  reversed  his  predecessor's  decision.  Tlie  settlement  con- 
tained some  other  provisions,  which  were  relied  on  on  one  side, 
or  the  other,  in  support  of  the  conflicting  views,  namely,— first, 
an  unlimited  power  to  the  husband  to  charge  in  favour  of 
younger  children  (367  a) ;  secondly,  a  power  to  the  husband  to 


(g)  See  Muskerry  ▼.  Chinnayj  Lloyd 
&  Goold,  1 85,  and  a  prior  case  there 
cited. 


(h)  Muskerry  ▼.  Chinnayf  Lloyd  & 
Goold,  185,  ib.  vi. 
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raise  by  sale,  mortgage,  or  charge  any  sums  not  exceeding 
JC20,000  ;  and  thirdly,  a  power  to  the  sons,  when  in  possession 
as  tenants  for  life,  to  lease  for  3  lives  or  31  years  at  the  best 
rent. 


[2171a.]  Sir  O.  BridgmarCs  judgments  in  Lyn  v.  Wyn{i) 
and  in  Berry  v.  White  (J)  may  be  usefully  consulted  as  to  the 
meaning  of  the  words  ^*  possession,"  "  reversion"  &c. 

[2174  a.]  On  the  Marquis  of  Northampton's  case,  and  many 
of  the  other  cases  here  discussed,  Mr.  Bannister  has  made 
various  observations  (Z) ;  giving  as  to  some  of  the  cases  further 
accounts  from  original  sources.  The  author  was  not  aware  of 
Mr.  Bannister's  note  when  he  published  his  work. 

[2177  a.]  The  general  rule  here  referred  to — "  that  under  a 
power  to  lease  for  a  certain  term,  the  leases  must  be  granted 
in  possession,  and  not  from  a  day  to  come" — was  distinctly 
recognized  by  Sir  O.  Bridgman  in  Berry  v.  White  (m) :  he  con- 
sidered however  that  when  the  power  was  created  over  a  rever- 
sion— or,  in  other  words,  when  the  estate  was  in  lease  at  the 
date  of  the  settlement — a  present  or  concurrent  lease  might  be 
granted  (2263). 

[2184  a.]  It  may  be  observed  that  Croke's  report  of  Shecomb 
V.  Hawkins,  was  treated  as  an  authority  by  Sir  O.  Bridgman 
in  Berry  y.  White  {n).  He  distinctly  laid  down  that  under  a 
general  power,  the  lease  must  be  made  in  possession,  notwith- 
standing at  the  date  of  the  settlement  there  should  be  an  exist- 
ing lease  (2177  a). 


(t)  Bannister's  Bridgman,  122. 
(k)  lb.  82. 

(0  See  his  note  F.  p.  592  of  the  Ap- 
pendix to  Bridgman*s  Judgments. 


(m)  (2186  a);  see  Bannister's  Bridg- 
man, 94,  96,  and  97. 
(fi)  Bannister's  Bridgman,  96,  97. 
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[2186  a.]  The  case  here  (2185)  (2186)  inaccurately  referred 
to  from  Keble  and  Hardres,  appears,  under  the  name  of  Berry 
V.  White,  in  Sir  O,  Bridgman's  judgments  (o).  The  power- 
limited  to  the  settlor  and  several  successive  tenants  for  life- 
was  to  lease  "  for  any  term  or  terms  of  years,  or  life  or  lives,  so 
"  as  such  estate  and  term  exceed  not  the  number  of  twenty-one 
"  years,  or  three  lives,  in  possession  and  remainder — or  for  any 
"  number  of  years  determinable  upon  one,  two,  or  three  lives  at 
**  the  most" — at  the.  old  rents  &c.  At  the  date  of  the  settle- 
ment, there  was  in  existence  a  lea^e  granted  by  the  settlor  for  a 
term  of  forty  years.  This  lease  being  ^^dthin  about  ten  years 
of  its  expiration,  the  second  tenant  for  life  granted  a  lease  for 
jiinety-mne  years  determinable  on  the  death  of  one  life^  to  cjom- 
mence  on  the  determination  of  the  existing  lease ;  and  the  lease 
wa8<  supported.  It  was  admitted  that  if  the  existing  lease  weie 
to  be  taken  into  account,  the  terms  of  both  the  leases  e&ceeded 
the  limits  authorized.  There  can  be  little  question  that  the  de- 
cision was  not  according  to  the  intention  of  the  settlement. 

«  •         '      .••       <  ..     .      •  ■    . 

[2190a.]  In  some  notes  to  Bannisters  Bridgman{p)  there  is 
a  further  account  of  the  case  of  Coventry  y.  .Coventry  frona 
MS.  reports ;  and  which^  it  appears,  intimate  that  the  case  never 
was  actually  decided^ 

[2200  a.]  When  the  original  work  was  published,  the  author 
was  not  aware  of  the  observations  of  Mr.  Bannister  on  this 
case  of  Opy  v.  Thomasius,  or  the  conclusions  which  had  been 
jdrawn  from  it  (y).  .  .      >  .  » 

[2204  a.]  There  is  a  further  account  of  the  case  of  the 
Marquis  of  Antrim  v.  Th£  Duke  ofBuckif^ham  in  Sannister*s 
Bridgmanir),     It  would  appear  that  the  estate  was. subject  to 


(o)  By  Bannister,  82. 

ip)  615,  and  102. 

{q)  See  Bannister's  Bridgman,  Ap- 


pendix, 613. 
(r)6l7. 


CH.  XYII.]  POWBRS  TO  LBASB — ^TBRM.  83 

a  prior  jointure,  rather  than  a  lease ;  but  still  it  cannot  be  clearly 
collected  what  view  was  taken. 

[2228  a.]  In  a  recent  ca8e(«)y  not  on  a  power,  a  question 
arose  when  a  lease,  granted  to  hold  from  the  25th  JUarch,  ex- 
pired ;  and  if  on  the  25th,  at  what  hour  of  the  day.  It  was 
considered  that  the  lease  expired  on  the  25th ;  and  at  the  laat 
hour  of  the  day.  The  rent  was  reserved  payable  on  the  25th 
March  J  and  the  other  usual  quarter  days ;  and  this  point  (2228) 
was  adverted  to  in  the  judgment. 


[2245  a.]  For  some  additional  information  as  to  Fox  v.  CoU 
tier  see  Mr.  Bavmister's  note  in  the  Appendix  to  BridgmarCs 
Judgments  {t), 

[2252  a.]  For  a  further  account  of  Read  and  Nashe^s  case, 
and  soiyie  other  authorities  connected  with  the  subject,  see  Mr. 
JBannister's  note  to  BridgmavLS  Judgments  (m). 

[2252  b.]  In  Muskerry  t.  Chvnnery  (2165  a),  under  an  in- 
formal general  power  of  leasing  without  the  usual  restrictions, 
it  was  considered  no  objection  to  two  of  the  leases,  that  there 
were  prior  outstanding  leases  created  previously  to  the  power,  the 
rents  of  which,  it  appears,  the  new  lessees  were  to  receive — the 
leases  thus  operating  as  grants  of  the  reversion  (2169)  (2199). 
Having. regard  however  to  the  words  of  the  power — "  in  case 
'^  of  the  determination"  &c. — it  may  be  thought  that  the  power 
•meant  to  confer  the  right  to  lease  strictly  in  possession  only : 
at  the  same  time  there  were  other  circumstances  favouring  an 
opposite  view.  This  point  does  not  seem  to  have  received  much 
consideration. 


(«)  Ackiand  ▼.  Lutky,  9  Ad.  &  £11. 
879. 

o2 
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[2266  a.]  The  Rolls  estate  is  now  placed  on  a  different  foot- 
ing (y). 

[2260  a.]  In  respect  to  concurrent  leases  granted  by  ecclesi- 
astical bodies,  and  the  nature  of  concurrent  leases  generally,  a 
reference  may  be  made  to  the  elaborate  judgment  of  Sir  O. 
Bridgman  in  Lyn  v.  Wyn  (tr). 


[2278  a.]  In  Doe  d.  Rogers  v.  Rogers  (a:),  under  a  power  to 
lease  at  the  best  rent  without  fine,  a  lease  was  granted  contain- 
ing (among  other  stipulations)  a  covenant  on  the  part  of  the 
lessee — who  was  a  son  of  the  donee  of  the  power — to  lodge, 
board  &c.  three  of  her  adult  children  for  a  certain  price,  and  a 
fourth  gratuitously.  TauntoUy  J.  considered  the  latter  provision 
— as  to  the  fourth  child — equivalent  to  the  taking  of  a  fine,  and 
as  clearly  showing  that  the  best  rent  was  not  given ;  and  de- 
clined to  receive  parol  evidence  as  to  the  rent  having  been  the 
best:  but  Parke  and  Patteson  J  J.  thought  differently;  and 
that,  though  probably  a  jury  would  come  to  the  conclusion  that 
the  best  rent  was  not  reserved,  still  the  matter  was  open  to  ex- 
planation.    A  new  trial  was  therefore  granted. 

[2286  a.]  In  a  late  case  (y),  there  was  a  power  to  lease  at  the 
most  improved  rent ;  and  long  before  the  determination  of  an  ex- 
isting lease,  there  was  a  treaty  as  to  the  granting,  to  the  then 
tenant,  of  a  new  lease  on  the  determination  of  the  old  one,  at  a 
rent  to  be  fixed  without  any  reference  to  certain  improvements 
to  be  at  once  made  by  him.  One  point  was  whether  in  this 
mode  the  most  improved  rent  could  be  considered  as  reserved ; 
but  the  case  (z)  was  finally  determined  on  other  grounds. 

[2299  a.]  In  Doe  d.  Douglas  v.  Lock  (a),  where  "  the  ancient 


(tj)  1  Vict.  c.  46. 

(to)  BanniBter's  Bridgman,  122. 

\x)  5  Bam.  &  Adol.  755. 


(  y)  Price  v.  Asihetofiy  1 Y.  &  Cd.  82. 

\x)  lb.  441. 

(d)  2  Ad.  &  ED.  705. 
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and  accustomed  yearly  rent  and  reservations  "  were  required 
to  be  reserved,  no  question  was  raised  as  to  the  amount  of  the 
rent;  but  the  lease  granted  last  before  the  creation  of  the 
power  was  looked  to.  Indeed  that  was  the  only  old  lease 
(as  to  the  particular  property)  before  the  Court. — Upon  this 
subject  a  reference  may  be  made  to  BacorCs  Abridgment  {b)] 
where  the  distinctions  between  leases  under  the  Ecclesias- 
tical Statutes,  and  leases  under  private  powers,  are  entered 
into. 

[2307  a.]  Thus  in  Doe  d.  Douglas  v.  Lock  (c),  where  the 
*'  ancient  and  accustomed  yearly  rent  and  reservations^^  were 
to  be  reserved,  it  was  considered  by  the  Court  as  clear  that  the 
new  lease  should  reserve  the  ancient  heriots.  The  discussion 
in  the  case,  upon  this  point,  turned  a  good  deal  on  the  different 
expressions  used  in  the  various  leases  for  the  reservation  of  the 
heriots.  The  case  may  be  consulted  as  to  what  things  in 
general  are  to  be  deemed  as  reservations — and  what  as  excep- 
tions &c. 


[2316  a.]  The  question  was  a  good  deal  entered  into  by  Sir 
Orlando  Bridgman  in  Berry  v.  White  (rf),  where  the  rent  was 
reserved,  "  during  the  continuance  of  the  term,"  to  the  tenant 
for  life  and  donee  of  the  power  (but  who  was  not  the  settlor) 
**  his  heirs  and  assigns."  It  was  felt  as  one  of  some  difficulty, 
since  in  the  prior  case  of  PF%?'^/(>cA  (2312),  besides  the  words 
'*  such  person  and  persons"  &c.,  the  party  who  granted  the 
lease  was  the  settlor,  and  therefore  all  the  parties  claiming 
under  the  settlement  were  in  a  sense  his  assigns ;  but  the  reser- 
vation in  the  principal  case  was  held  to  be  sufficient.  The 
main  ground  relied  on  was,  that  the  reservation  "  during  the 
"  continuance  of  the  term"  would  have  been  sufficient;  and 


(6)  "  Leases"  E  2,  rule  7,  b.  3,  div.  1.         (d)  Banoister's  BridgmaD,  82. 
(c)  2  Ad.  &  Eli.  705. 
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that  the  subsequent  words  were  merely  surplusage*     At  this 
day  the  point  is  clear. 

[2316'b.]  In  Rogers  v.  Humphreys  {e)  a  lease  was  granted 
hy  Elizabeth  Rogers^,  n,  tenant  for  life  entitled  in  remainder 
expectant  upon  a  term  of  1000  years,  to  hold  for  seven  years 
to  be  computed  from  her  decease,  "  yielding  and  paying  yearly 
"  during  the  term — to  Milward  Rogers"  [a  subsequent  re- 
mainder man  for  life  after  an  intermediate  term  of  2000  years 
&c.]  **  or  the  person  or  persons  who  for  the  time  being  shall  be 
"  entitled  to  the  freehold  or  inheritance  of  the  demised  pre- 
"  mises,  immediately  expectant  on  the  decease  of  JElhabeth 
"  Rogers'* — the  rent&c. ;  the  first  payment  to  be  made  at  Ac 
end  of  six  calendar  months  after  her  decease  &c. :  it  was  held 
that  the  reservation  was  sufficient;  and  that  the  termor  for 
1000  yearsi  whose  interest  was  considered  to  have  been  over*' 
reached  (1412  a),  was  entitled  to  the  rent,  though  his  term  pre- 
oeded,  instead  of  being  expectant  on,  the  life  estate  of  the 
donee. 


[2328  a.]  A  similar  question  arose  in  a  recent  case  (f)  on  a 
power  to  lease  "  so  as  the  ancient  and  accustomed  yearly  rent 
*'•  and  riservatibns  be  thereby  reserved/'  The  rent  was  reserved 
quarterly,  instead  of  half-yearly  as  in  former  leases.  The 
Court,  after  going  through  the  authorities,  considered  them 
so  conflicting  as  to  render  it  difficult  to  come  to  a  conclusion ; 
and  it  being  unnecessary  to  do  so,  avoided  pronouncing  any 
decisive  opinion. 


[2333  a.]  See  Boe  v.  Rutland  (2337  b).  The  decision  of  the 
Court  below,  in  this  case,  did  not  go  to  the  ftiU  extent  of 
PowelVs  dictum ;  but  still  the  dictum  was  spoken  of  in  a  way 
rather '  conveying  the  idea  of  approbation :  however,  the  deci- 
sion in  the  principal  case  was  reversed. 


(e)  4  Ad.  &  £11.  299;  see  Doe  d. 
jRd^ersv.  "Rogers,  5  Barn.  &  Adol.755. 


(/)  Doe  d.  Douglas  v.  Lockj  2  Ad. 
&  £11.  705. 
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[2337  a.]  In  Doe  d.  Harris  v.  Morse  (g),  uader  a  power  to 
lease  for  lives  &c.,  or  twenty-one  years— so  as  "  there  shoald 
be  reserved  and  continued  payable  during  the  respective  con- 
tinuance of  such  lease  and  leases,  by  half-yearly  payments, 
**  the  best  and  most  improved  yearly  rents  "  that  could  be  got, 
without  fine  &c.— a  lease  dated  the  11th  January,  to  hold 
from  the  4th  of  the  same  month  for  three  lives,  at  a  rent  made 
payable  on  the  1st  May  and  the  29th  S^tember,  was  held  bad. 
[3337  b.]  In  a  subsequent  case  (A),  it  was  held  in  the  JEx* 
chequer  Chamber,  reversing  the  judgment  of  the  Court  below  (i), 
that,  under  a  common  power  to  lease,  the 'last  half-yearly  pay^ 
ment  of  rent  could  not  be  reserved  by  anticipation,  as  on  the 
1st  August,  the  lease  ending  on  the  1 1th  October,  since,  ia  the 
event  of  a  particular  tenant  dying  between  those  periods,  he 
would  thereby  be  benefited  at  the  expence  of  the  remainder 
man.  .  The  Court  below,  looking  on  this  as  a  very  improbable 
event,  considered  the  reservation  highly  expedient,  and  upon 
the  whole  beneficial  to  the  remainder  man,  as  the  last  half 
year's  rent  could  in  this  manner  be  distrained  for;  but  the 
Court  of  Error  deemed  it  safer  to  adhere  strictly  to  the  power. 


[2339  a.]  The  case  of  How  v.  Whitfield  was  observed  upon 
by  the  Court  in  the  recent  case  of  Doe  d.  Douglas  v.  Lock  (J). 
It  seems  sufficiently  clear  however,  as  before  noticed,  that  the 
lease  in  How  v.  Whitfield  did  not  involve  the  point  under  con- 
sideration ;  but  that  the  question  arose  only  on  the  pleadings. 
The  main  discussioti  was  on  another  question,  viz.,  whether 
certain  assigns  of  a  termor  could  execute  the  powet  of  leas- 
ing (722) ;  and  the  defendant,  who  disputed  the  validity  of  the 
lease,  finding  the  opinion  of  the  Court  'against  him  on  this 
point,  consented,  on  payment  of  costs,  to  abandon  the  other ; 
he  thus  obtaining  all  that  he  would  have  done,  had  he  suc- 


(g)  2  Cro.  &  Mee.  247  (2415  a). 
(A)  Rutland  v.  Doe  d.    Wythe,  5 
Mee.  &  Wels.  688. 


(0  Doe  V.  Rutland,  2  Mee.  &  Wels. 
661. 

(j)  2  Ad.  cS:  El!.  749. 
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ceeded  in  turning  the  plaintiff  round  on  the  pleadings.  Had 
the  question  arisen  on  the  lease,  it  is  not  likely  that  he  would 
have  abandoned  the  point. 

[2341  a.]  So  it  was  held  in  a  late  case  (A),  that  as  there  was 
a  difference,  though  trifling,  in  the  mode  of  the  exception  of 
the  trees — the  exception  in  the  new  lease  being  considered  not 
so  extensive  and  beneficial  as  the  exception  in  the  old  lease — 
the  lease,  in  effect,  comprised  property  that  was  not  anciently 
demised ;  and  therefore  the  old  rent  was  not  reserved  in  respect 
of  the  property  anciently  demised. — In  the  same  case  there 
was  also  a  discussion  as  to  whether  the  mines  were  properly 
excepted,  the  expressions  in  the  new  and  old  leases  varying. — 
In  leases  of  this  description,  it  is  desirable  to  preserve,  as  far  as 
possible,  the  ancient  descriptions.  This  is  carried  so  far  as  to 
Ecclesiastical  leases,  as  well  as  in  copyhold  grants,  that  the 
old  descriptions  are  frequently  kept  up  notwithstanding  that 
from  the  various  changes  they  are,  in  themselves,  become 
nearly  unintelligible,  as  applied  to  the  particular  property. 

[2342  a.]  Where  a  power  authorizes  a  lease  to  be  made  at  a 
nominal  rent,  it  is  not  an  objection  that  a  lease,  reserving  a 
substantial  rent,  comprises  other  lands.  Indeed  on  an  appor- 
tionment, it  is  obvious  that  the  remainder  man  would  be  less 
prejudiced,  than  if  the  donee  had  gone  to  the  full  extent  of  his 
power  and  reserved  nothing  (J). 

[2346  a.]  In  Doe  d.  Williams  v.  Matthews  (m)  the  lease  hav- 
ing comprised,  at  one  entire  rent,  lands  the  subject  of  the 
power,  and  settled  lands  excepted  out  of  the  power,  the  whole 
lease  was  held  void. 


(k)  Doe  d.  Douglas  ▼.  Lock,  2  Ad. 
&  £U.  705. 
'     (/)  Muskerry  v.  Chinnery,  Lloyd  & 


Goold,  1S5. 
(m)  5  Barn.  &  Ad<J.  298. 
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[2360  a*]  In  a  case  in  Ireland {n)j  under  a  very  exten- 
sive power  to  grant  leases  generally  (2165  a),  the  power  not 
containing  the  usual  restriction  as  to  waste, — a  lease  was 
granted  for  a  very  long  term  "without  impeachment  of  waste;" 
and  it  was  considered  that  the  lease  was  not  thereby  invali- 
dated. It  is  apprehended  that  the  donee  had  no  power  to 
confer  this  privilege — at  least  as  against  the  remainder  men ; 
and  that  the  clause  {sans  waste)  was  void  (1563) :  but  it  does 
not  appear  that  this  was  the  view  taken  by  the  Court. 

[2364  a.]  In  a  late  case  (o),  on  a  power  to  lease  certain  lands, 
under  "  the  ancient  and  accustomed  yearly  rent  and  reserva- 
"  tions*'— and  two  other  classes  of  estates,  at  the  best  rent, 
&c. — all  the  leases  being  to  be  made  in  the  same  manner  and 
form,  and  under  the  like  reservations,  covenants  &c.,  "  as  are 
''  usually  and  customarily  contained  in  leases  of  the  same  kind, 
**  in  the  several  and  respective  parishes  and  places  where  the 
**  same  premises  are  situated," — it  was  held  that,  with  respect 
to  the  lands  demisable  at  the  ancient  rents,  not  only  leases  of 
those  lands — but  leases,  generally,  of  the  same  kind  in  the 
places  where  the  lands  were  situate — were  to  be  looked  at,  in 
order  to  see  if  the  power  was  complied  with  as  to  the  covenants 
&c.  On  another  ground  however  it  was  held  that  the  power 
was  not  duly  exercised. — There  was  much  discussion  in  the 
case  in  what  light  the  privilege  of  hunting  reserved  in  a  former 
lease,  and  various  other  matters,  were  to  be  considered. 

[2378  a.]  In  Doe  d.  Wythe  v.  Rutland  (p)  the  words  being 
general  in  a  common  power  of  leasing,  forty-two  days  were 
held  not  an  unreasonable  time.  Ultimately  indeed  it  was  un- 
necessary to  decide  the  point,  the  lease  having  been,  on  a  writ 
of  error,  held  void  on  another  ground  (2337  b.)     It  should  be 


(n)  Muskerry   v.    Chinnery,  Lloyd 
&  Goold,  185. 
(o)  Doe  d.  Douglas  ▼.  Lock,  2  Ad. 


&  Ell.  705. 
(p)  2  Mee.  &  Wels.  661. 
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noticed  howeyer  that  the  Court  of  error  agreed  on  this  point 
with  the  Court  below. 


[2379  a.]  In  a  late  case  (q)^  under  a  power  to  lea&e  at  old 
rents,  and  the  leases  to  be  ^'  in  the  same  manner  and  form^  and 
*^  with  and  under  snch  and  the  like  reservations,  Testrictions, 
'^  covenants,  conditions"  &c.  as  were  contained  in  leases  of  the 
same  kind<  Sec.  in  &c., — the  condition,  in  the*  new  lease,  was  to 
re-enter,  if  the  rent  were  in  arrear  for  "  twenty  days" — instead 
of  "  twenty-one  days"  the  time  mentioned  in  the  old  lease — 
(the  period  being  confined — and  not  as  in  most  of  the  cases  ex- 
tended) :  and  it  wafr  held  that  no  objection  could  arise ;  and 
that  in  fact  the  clause  was  more  beneficial  to)  the  remainder 
man. — Another  point  was  made  in  the  case — that  the  right  to 
re<«nter,  in  ihe  old  lease,  was  reserved  in  case  there  should  be 
no  ^*  overt  distress ;'-  w^hereas  in  the  new  lease  the  expression 
was  ^^dis^ess"  generally.  The  Co«rt  considered  the  difference 
immaterial.  The  new  lease  was  in  fact  held  void  on  another 
ground. 

'{2896  a.]  In  Doe  d.  Dymoke  v.  Withemif),  tenants  for  life 
were  empowered  by  a  will  to  demise  a  messuage  &c.  ia  Ltn^- 
don — "  for  the  purpose  of  new  ^building,  or  efieotually  rebuild- 
'^  ing  and  repairing  any  messuage^  houses,  outhoused^  edifices, 
**  or  buildings"  then  standing  or  thereafter  to  stand  &c;  on  the 
premises — for  any  term  not  exceeding  sixty-one  years,  at  the 
best  rent.  The  tenants  for  life  were  further  empowered,  "  for 
"  any  other  reasonable  purpose,"  to  demise  for  Iwenty-one 
years,  at  rack  rents,  subject  to  usual  covenants.  The  will  fur- 
ther provided  that  if  any  tenant  fordife  should  not  keep  the 
estates  *^  in  good,  sufficient  and  substanttlEil  repair/'  a  trustee 
might  enter  and  receive  the  rents,  and  do  so. — ^A  tenant  for 
life,  ^^  in  consideration  of  the  great  charges  and  expences  which 


(9)  Doe  d.  Douglas  ▼.  Lock,  2  Ad. 
&  £11.  705. 


(r)  2  Bam.  &  AdoL  896. 
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"  the  lessee  would  be  at  in  effectually  repairing  the  messuage," 
&c.,  demised  for  sixty-one  years,  at  a  rent  to  which  no  objection 
was  made.  The  lessee  covenanted  that  he  would,  on  or  before 
the  26th  December  then  next,  expend  "  £250  at  least — for  the 
purpose  of  effectually  repairing  the  said  demised  messuage 
and  premises,  and  putting  the  same  and  every  part  thereof 
into  complete  and  substantial  repair" — to  the  satisfaction  of 
the  tenant  for  life ;  and  when  the  premises  should  be  so  '^  well 
**  and  effectually  repaired  as  aforesaid,"  then,  at  all  times  during 
the  term,  to  repair  and  uphold  the  premises  and  all  buildings 
to  be  erected  thereon.  It  was  provided  that  the  lessee  might 
determine  the  lease  at  the  end  of  thirty-one  years,  on  giving- 
notice,  and  performing  the  covenants. — The  powfer  was  held  to 
be  badly  executed,  on  account  of  the  covenants  not  being  suffi- 
ciently extensive. 


€t 
it 
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[2411a.]  In  Mtukerry  v.  Chinnery  (2166  a)  leases  were- 
granted  in  exercise  of  a  power ;  and  afterwards  a  sale  was  made, 
subject  to  the  leases,  imder  a  decree  in  a  cause  at  the  suit  of 
subsequent  mortgagees.  The  remainder  man  subsequently 
attempted  to  set  aside  the  leases;  but  it  was  held  that^  even 
admitting  the  leases  were  invalid,  still  they  could  not  be  im- 
peached unless  the  sale  was  also  annulled. 

[2416a.]  In  Doe  d.  Tucker  v.  Morsels)  the  remainder  man 
was  prevented  from  recovering,  in  the  first  instance,  on  the 
ground  that  a  tenancy  from  year  to  year  had  been  created  by 
the  delivery  of  coals  reserved  as  rent ;  but  subsequently,  on  the 
determination  of  the  tenancy,  he  recovered  (2337  a). 

[2415  b.]  Here  may  be  noticed  a  recent  case  (0,  where  it  was 
decided  that  parties  who  had  paid  xent,  and  held  under  a  void 
lease,  must  be  considered  as  having  held -under  the  terms  of  the 
lease ;  and  were  therefore  bound  to  repair  &c.  according  to  the 
covenants  contained  in  it. 


(t)  1  Bum.  &  Adol.  365.  |      (0  Beak  v.  Sanders^  3  New  Ca.  850. 
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[2418  a.]  These  powers  more  commonly  run — ^that  it  shall 
be  lawful  for  the  trustees,  with  the  "  consent"  of  the  tenant  for 
life,  to  sell  &c. ;  but  though  the  words — "  at  the  request  and  by 
"  the  direction" — should  be  substituted  for  the  word  "  consent," 
the  powers  are  equally  optional.  In  neither  case  can  the  tenant 
for  life  compel  the  trustees  to  concur ;  or  the  trustees  compel 
the  tenant  for  life  to  concur  (ti). 

[2422  a.]  The  point  in  Wheate  v.  Hall  was  adverted  to  in 
a  recent  case(t?),  where  an  exchange,  not  altogether  perfect, 
having  been  made  under  the  interests  of  the  parties,  there  was 
afterwards  an  attempt  to  remedy  the  defect  under  the  power  of 
sale  and  exchange  (2514  a). 

[2435  a.]  In  Cfreenlaw  v.  King{w\  under  a  private  Act  of 
Parliament,  money  was  authorized  to  be  raised  by  a  Rector, 
with  the  consent  of  the  Bishop  &c.  by  the  sale  of  life  annuities 
for  rebuilding  a  rectory  house.  An  annuity  was  granted  to  a 
stranger,  on  the  advance  of  a  sum  of  money  expressed  to  be 
paid  by  him ;  but  the  advance  was  in  fact  made  by  the  Bishop, 
and  the  stranger  was  his  nominee.  The  succeeding  Rector  filed 
a  bill  to  set  aside  the  transaction;  but  the  result  does  not 
appear. 

[2446  a.]  In  a  recent  case  ( j?),  where  a  reversion  in  fee,  ex- 
pectant on  a  life  estate,  was  settled  on  a  marriage  upon  the 

(ti)  Thomas  V,  Daring,  1  Keen,  729;  (to)  1  Beav.  137. 

see  (244  a)  (745).  (jt)  Cktrk  v.  Se^our,  7  Sim.  67; 

(v)   Cawgiil  V.  Lord  Oxnumtown,  see  Tasker  ▼.  Smally  6  Sim.  625,  3 

3  To.  &  Coll.  369.  My.  &  Craig,  63;  (252)  (392)  (1418). 
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husband  and  wife  successiyely  for  life,  and  then  on  the  children, 
with  a  power  of  sale  and  exchange  to  be  exercised  with  the  con- 
sent of  the  husband  and  wife  or  the  survivor  &c., — the  V.  C,  on 
a  bill  filed  against  a  purchaser  for  a  specific  performance  of  a 
.  contract  for  sale,  held  that  the  trustees  could  sell  the  reversion ; 
and  that,  although  the  proceeds  were  to  be  invested  in  the  pur- 
chase of  estates  in  possession,  and  settled  to  the  subsisting  uses 
of  the  settlement,  under  which,  if  the  prior  life  estate  was  to  be 
disregarded,  the  husband  would  take,  in  lieu  of  a  reversion,  a 
life  estate  in  possession.  The  V.  C.  expressed  a  decided  opi- 
nion, and  said  that  there  could  be  no  doubt  upon  the  subject. 
It  is  not  stated  that  he  proceeded  on  the  ground  of  the  advanced 
age  of  the  prior  tenant  for  life,  or  of  the  sale  being  a  very  advan- 
tageous one.  The  settlement  comprized  an  undivided  eighth ; 
and  there  was  another  settlement  very  similar,  comprizing  an- 
other eighth ;  and  it  would  seem  that  all  the  other  shares  and 
interests,  altogether  forming  the  entirety  in  possession,  were 
sold  at  the  same  period ;  so  that,  if  the  prior  tenant  for  life  was 
old,  the  arrangement  may  have  been  extremely  beneficial.  The 
judgment  does  not  however  appear  to  have  proceeded  on  these 
grounds,  but  on  the  literal  expressions  of  the  settlements.  The 
words—"  at  any  time  or  times  hereafter" — occurred  in  the 
power  in  one  of  the  settlements ;  but  not  in  the  other.  It  is  of 
course  obvious  that,  in  many  cases,  the  exercise  of  a  power  of 
sale  over  a  reversion  would  be  ruinous  to  the  remainder  men. 
The  prior  tenant  for  life  might  be  very  young ;  and  the  reversion 
worth  little  or  nothing. — Another  difficulty  was  adverted  to, 
namely,  as  to  the  apportionment  of  the  purchase  money  in 
respect  of  the  estate  for  life  and  the  reversion ;  the  contract 
having  been  for  both  at  one  entire  price.  But  the  purchaser 
having,  in  his  answer,  waived  all  other  objections  to  the  title, 
except  as  to  the  point,  whether  the  power  could  be  exercised 
during  the  life  of  the  prior  tenant  for  life,  the  V.  C.  held  that  he 
and  the  trustees  must  agree  as  to  the  apportionment  of  the 
money ;  and  that  if  they  could  not  it  must  be  referred  to  the 
Master  to  make  the  apportionment. — ^The  most  equitable  mode 
would  have  been,  it  is  conceived,  that  the  whole  price  of  the  life 
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estate  and  reTersioh  should  have  been  invested  in  other  estates ; 
and-  the  prior  tenant  for  life  have  taken  a  Ufe  estate  in  the 
newly  purchased  estates.  A  substitution  of  estates  was  the 
object  of  the  power;  and  not  a  change  of  the  interests  of  the 
parties.    . 

As  connected  with  the  general  subject,  see  Walker  v.  Shore  (y) 
arising  on  a  trust  to  sell  fNToperty,  in  which  there  was  out- 
standing an  old  building  lease  at  a  small  rent. 

There  are  other  cases  in  some  degree  bearing  on  the  question, 
where  the  effect  of  a  conversion  is  to  prejudice  the  tenant  for 
life;  as  when  (or)  a  residuary  personal  estate  (including  a  tem- 
porary fund,  for  exan^le,  long  annuities)  is  given  to  a  person 
for  life,  and  then  over :  here  the  conversion  of  the  temporary 
fiind  into  a  permanent  one,  as  consols,  is  of  course  for  the  inte- 
rest of  the  persons  entitled  in  reversion.  In  Lard  y. ^Godfrey  (a) 
there  was  a  specific  gift  of  stock,  including  long  annuities,  to  a 
person  for  life,  and  then  to  another ;  and  it  was  held  that  a  ge- 
neral power  to  vary  the  securities  did  not  authorize  the  trustees 
to  change  the  long  annuities  into  a.  permanent  fund ;  or  at  any 
rate  that  the  power  was  not  imperative  (244  a). 

[2479  a.]  See  Rex  v.  Rowlings  (b),  which  arose  on  the  act 
authorizing  the  sale  of  lands  seized  by  the  Crown  under  ex* 
tents;  but  where  the  question  was — not  whether  the  estate 
could  be  conveyed  to  uses  to  bar  dower  in  favour  of  the  ori^nal 
purchaser — but  whether  the  conveyance  could  be  made  to  a 
sub^purchasen  A  special  order  of  the  Court  was  made,  sub- 
stituting the  second  purchaser  in  the  place  of  the  first ;  and 
this,  though  the  first  had  in  fact  paid  his  purchase  money  into 
Court,  and  this  payment  was  not  disturbed. 

■ 

[2482  a.]  See  1  Ca.  k  Op.  186;  Boyd  v.  Croydon  Railway 
Companyy  4  New  Cases,  669. 


(5^)  19  Ves.  387. 

(z)  See  Howe  y.  Earl  ofDartnunUh, 
7  Ves.  137. 


(a)  4  Madd.  455. 

(6)  2  Cromp.  M.  &  R.  471. 
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[2486  a.]  Undivided  shares  would,  commonly,  be  unsuitable 
as  an  investment  (c).  But  there  may  be  cases  where  such  a 
purchase  would  be  highly  desirable,  as  in  order  to  supply  the 
want  of  a  power  to  partition  (2498).  Particular  family  circum- 
stances might  also  justify  such  a  purchase.  In  Bvmaby  v. 
Griffin  (d)y  where  there,  was  a  devise,  in  strict  settlement,  of  one 
undivided  third  of  an  estate-^and  a  bequest  of  personalty  in 
tru^t  to  be  laid- out  in  land,  to  be  settled  in  the.  same  .way- — 
another  third  of  the  estate  was  purchased  uiider.this  tru6t« 

[2487  a.]  Under  the  direction,  in  powers  of  sale  and  exchange, 
to  lay  out  the  proceeds  in  the  purchase  of  other  lands  to  be 
settled  to  the  old  uses,  there  of  course  have  arisen  the  common 
questions  under  Lord  Eldons.Act,  and  the  subsequent  Acts,  as 

to  obtaining  money  subject  to  be  invested  in  land  (e).     > 

•  » 

[2503  a.]  In  Bartram  v.  Whichcoteif),  powers  of  sale  and 
exchange  were  created  by  a  settlement-^ipade*  under  a.  devise 
-to  tnistees  to  settle  in  strict  settlement-^- nothing  being  said  ija 
.the  clause  as  to  the  powers  (either  in  the  will  or  in  the  pettier- 
ment)  as  to  money  for  equality  of  exchange  being  received  or 
given;  but  it  was  held  that  the  trustees  might  give  money  by 
way  of  equaUty. 

In  a  prior  case  (^),  which  arose  on  an  exchange  clause  in  an 
Incloaure  Act,  ^nd  where  the  exchange  appears  to.  have  been 
made  between  Ivwq  persons  seised  in  fee,  it  was  held  that  the 
exchange  wa3  valid,  notwithstanding  money,  was  given  for 
equality.  .  . 

[2507  a.]  The  point  mentioned  in  (2507)  was  discussed  in 
Bartram  v,  Whichcote  (2503  a)y  where  one  of  the  parties  to  the 
^^cha^ge — namely,  the  party  conveying  to  the  uses  of  the  settle 


(c)  Pinnel  v.  Hallet,  Amb.  106,  2 
Ves.  sen.  276 ;  see  Collet  v.  Collet,  1 
AtL  11. 

{d)  3  Ves.  266. 

(e)  Re  Feyton,  5  Ruas.  5 ;  Shelford's 


Real  Properly  Statutes,  3d  ed.  276. 

(/)  6  Sim.  86. 

{g)  Doe  d.  Lord  Suffield  v.  Preston, 
7  Bam.  &  Cress.  392. 
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ment — had  died  before  the  completion  of  the  exchange ;  but 
this  it  was  held  did  not  affect  the  transaction. 

[2514  a.]  The  late  case  of  CowgiU  v.  Lord  Oxmantown{h) 
leaves  it  in  doubt  whether,  if  a  settled  estate  be  conveyed  away 
in  exchange  by  a  party  claiming  under  the  limitations  as  if 
absolutely  entitled,  resort  can  be  afterwards  had  to  the  powers 
of  sale  and  exchange,  in  order  to  cure  the  defect.  In  the  par- 
ticular case,  the  party  exchanging  was  entitled  to  the  whole 
inheritance,  subject  to  a  jointure  and  portions,  and  a  term  for 
securing  them  (3166)  (3167). 

[2519  a.]  A  discussion  arose  in  a  modem  case(i),  as  to  who 
was  qualified  to  receive  a  conveyance  under  a  power  to  enfran- 
chise contained  in  a  local  Act  of  Parliament. 

[2519  b.]  Where  powers  of  sale,  exchange  &c.  have  been 
unduly  exercised,  there  may  be,  on  the  part  of  the  remainder 
men,  acts  amounting  to  a  confirmation  (2411).  This  point  was 
discussed  in  Cockerell  v.  Cholmeley  (2932) ;  but  under  the  cir- 
cumstances it  was  held  that  the  remainder  man  had  done  nothing 
to  confirm  the  transaction. 


[2520  a.]  The  following  references  may  be  added  at  the 
letter  (a)  in  Division  1 : — Dolton  v.  JBeweUy  Mad.  &  Geld.  9 ; 
Kinff  V.  ShHveSy  10  Bing.  238,  5  Sim.  461 ;  Tasker  v.  Small, 
6  Sim.  625, 3  My.  &  Craig,  63 ;  Woods  v.  Woods,  1  My.  &  Craig, 
401. 

[2521  a.]  Here  it  may  be  noticed  that  in  Shaw  v.  Borrer(j) 
it  was  held  that  where  an  estate  is  charged  with  debts  generally 
— and,  subject  to  the  charge,  is  devised  to  trustees  upon  certain 
trusts,  under  which  an  immediate  sale  is  not  authorized — the 


(A)  3  Yo.  &  Con.  369. 
(t)  Wilson  V.  AUen,  IJ.  &  W.  611 ; 
see  1  Ca.  &  Op.  185. 


{j)  1  KeeD,  559 ;  see  Ball  ▼.  Harris, 
8  Sim.  485. 
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trustees^  at  least  with  the  concurrence  of  the  testator's  executors^ 
are,  on  account  of  the  general  charge,  competent  to  sell.  The 
case,  on  the  ground  on  which  it  was  decided,  seems  to  have 
gone  beyond  the  former  authorities.  The  former  authorities 
went  to  show  that  where  an  estate  was  devised  to  A.,  a  general 
charge  of  debts  did  not  prevent  his  making  a  title — or  in  other 
words  that  the  purchaser  was  not  implicated  in  the  application 
of  the  money ;  but  there  was  nothing  in  the  authorities  to  show 
that  if  A.  could  not,  independently  of  the  charge,  make  a  title, 
the  charge  conferred,  by  implication,  on  him,  either  with  or 
without  the  concurrence  of  the  testator's  executors,  an  authority 
to  sell.  The  charge  was  held  not  to  disable  the  devisee ;  but 
no  enabling  effect  was  given  to  it  as  respected  him.  It  seems 
left  in  doubt  by  the  case  who  were  to  be  considered  the  sellers 
— the  trustees  or  the  executors — and  to  whom  the  purchase 
money  was  to  be  paid.  It  cannot  be  collected  from  the  report 
that  it  was  considered  a  legal  power  of  sale  was  vested  in  the 
executors  (177). 

[2626  a.]  See  Wardy.  Hartpole  {1225  b). 


[2636  a.]  In  Woods  v.  Woods  {k)^  a  testator,  by  a  very  in- 
formal will,  gave  certain  lands  and  his  farming  stock  &c.  to  his 
wife,  "  to  sell  to  discharge  all  his  creditors"  by  bonds,  mortgage 
&c. ;  and  he  nominated  his  wife  and  another  executors ;  whom 
he  appointed  ^'  to  sell  and  dispose  of  all  my  estates  and  chattels, 
in  such  manner  and  form  as  they  shall  jointly  agree  upon — 
or  not  to  sell  if  it  seems  most  advisable  to  keep  them — or  in 
any  way  that  they  shall  think  proper,  so  that  every  creditor 
have  his  money."  An  opinion  was  expressed  that  the  estates 
might  be  mortgaged. 

[2636  b.]  In  Holdenby  v.  Spofforth  (Z)  the  M.  R.  held  that 
under  a  devise  in  trust  to  **  make  sale  and  dispose  of"  estates 
"  by  private  sale,  or  public  auction,"  and  to  convey  to  "  pur- 


ii 

€i 
i€ 
it 


(k)  1  My.  &  Craig.  401.  |      (/)  1  Bear.  390. 
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^'  chasers ;''  and  with  consequential  directions  applicable  to 
sales ;  and  ultimately  a  direction  for  the  application  and  division 
of  the  money  to  arise  from  "  sales,"  and  from  the  "  rents,  issues 
"  and  profits"  till  sales, — a  mortgage  was  not  authorized,  the 
testator's  object  being  a  conversion  out  and  out  (nt). 

[2636  c]  As  connected  with  the  subject  here  discussed  it  may 
be  observed,  that  in  a  recent  case  (»)  the  V.  C.  held  that  under 
the  1 1th  section  of  the  1 1  Geo.  4  and  1  Will.  4,  c.  47 — autho- 
rizing the  Court  to  direct  infant  heirs  or  devisees  to  convey,  to 
purchasers,  estates  decreed  to  be  sold  for  payment  of  debts — 
the  Court  could  direct  mortgages  to  be  made. — In  a  prior  case 
however  (o)  the  M.  R.  appears  to  have  held  directly  the  con- 
trary (p). 


[2640  a.]  But  where  the  period  has  arrived  for  the  perform- 
ance of  the  trusts,  as,  for  example — the  trust  being  to  convey 
to  children  at  a  certain  time — if  the  time  has  arrived, — though 
no  conveyance  is  made,  and  so,  in  a  sense,  the  trust  has  con- 
tinuance, still  it  has  not  continuance  within  the  meaning  of  the 
power :  the  power  therefore  is  at  an  end  (g). 


[2642  a.]  See  on  (2641)  and  (2642)  Tasker  v.  SmaUy  6  Sim. 
626,  3  My.  &  Craig,  63 ;  Weld  v.  Lady  Wentworth,  Finch,  139. 


(m)  See  Ball  v,  Harris,  8  Sim.  485. 
(n)  Holme  ▼.  WilliamSy  8  Sim.  557. 
(o)  Smethurst  v.  Longworth,  2  Keen, 


603. 
(p)  See  now  2  &  3  Vict  c.  60. 
Ig)  Wood  ▼.  White,  2  Keen,  664. 
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ADDENDUM  TO  CHAPTER  XIX. 

POWER  TO  APPOINT  NEW  TRUSTEES. 


[2650  a.]  There  have  been  several  late  cases  bearing  upon 
the  subject  mentioned  in  the  first  part  of  (2550). — ^Thus,  it 
appears  from  Greenwood  v.  Wakeford  (r)  that  a  trustee  has  no 
right  to  expect  a  Court  of  Equity  will,  as  of  course,  relieve  him 
from  his  duties ;  there  must  be  special  circumstances.  As  to 
the  representatives  of  a  trustee,  there  may  be  some  difference ; 
but  unless  the  instrument  creating  the  trust  give  them  clearly  a 
poweir  to  resign,  they  should  be  cautious  in  acting,  if  they  mean 
to  have  the  Uberty  of  retiring  («). 

[2550  b.]  In  a  prior  case  {t),  a  trustee  having  declined  to  act 
further  in  the  trusts  of  a  will,  without  any  reason  being  assigned, 
and  a  suit  having  thereby  been  rendered  necessary,  he  was  not 
allowed  his  costs. 

[2550  c]  Where  however  a  tenant  for  life,  having  incumbered 
his  life  interest  in  such  a  manner  as  to  render  the  duties  of  the 
trustees  onerous,  and  expose  them  to  serious  hability,  they 
appUed  to  him  (but  without  success)  to  appoint  new  trustees — 
under,  as  it  would  appear,  a  power  in  the  settlement — new 
trustees  were  appointed  under  the  direction  of  the  Court ;  and 
the  costs  were  directed  to  come  out  of  his  life  interest  {u). 

[2564a.]  In  the  Attorney  General  v.  Clack{v),  during  the 
pendency  of  an  information  filed  for  the  appointment  of  the 
trustees  of  a  charity,  the  existing  trustees,  of  their  own  autho- 
rity, made  an  appointment.  It  was  considered  that  the  appoint- 
ment was  not  necessarily  void ;  but,  under  the  circumstances. 


(r)  1  Beav.  576. 

(<)  See  ib. 

(0  Howard  v.  Rhodes,  1  Keen,  581. 


(tt)  Earl  of  Coventry  v.  Coventry,  1 
Keen,  758. 
(v)  1  Beav.  467. 
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it  was  declared  so ;  and  the  trustees  were  visited  with  the  extra 
costs  which  residted  from  it. 


[2566  a.]  Bayley  y.  Mansel  was  followed  in  a  case  in  the  £r- 
chequer  (w);  though  it  was  said  that  the  M.  R.,  in  a  case  at  the 
Rolls,  had  acted  differently. 

[2566  a.]  In  Sands  v.  Nugee  {x),  by  a  settlement  in  the  Scotch 
form  of,  it  seems,  English  estates,  each  trustee  was  authorized 
to  nominate  a  successor  to  act  on  his  death ;  and  the  power 
was  exercised  by  wiU. 


[2567  a.]  In  a  recent  case(y),  during  the  progress  of  n  suit, 

new  trustees  were  to  be  appointed ;  but  under  what  particular 

circumstances  does  not  appear.    The  Court  refused  to  allow  a 

feme  sole  to  propose  herself,  on  the  ground  that  she  might 

marry  (2667). 

[2668  a.]  The  point  in  (2668)  would  appear  to  have  been  dis- 
cussed in  Sands  v.  Nugee  (2666  a),  which  arose  on  a  form  very 
different  from  the  common  English  forms.  It  is  difficult  to 
collect  to  what  extent  the  decision  goes.  In  the  result,  there 
seems  not  to  have  been  an  increase  of  the  number  of  the 
trustees. 

[2668  b.]  In  Ex  parte  Wilkinson  (s)  a  bankrupt  was  the  sur- 
vivor of  two  trustees ;  and  it  was  held  that,  under  the  words  of 
the  79th  section  of  the  Bankrupt  Act  (a),  the  Court  could,  if 
expedient,  appoint  two  new  trustees. 

[2669  a.]  In  White  v.  Parker  {b),  there  was  a  direction — in  a 
will  appointing  two  trustees — that  upon  the  "  decease"  of  the 


(tr)  Brown  ▼.  Browrtf  3  Yo.  &  Coll, 
395. 

(x)  8  Sim.  130. 

(y)  Brook  v.  Brook,  1  Beav.  531 . 


(z)  2  Deacon,  151. 
(a)  6  Geo.  4,  c.  16. 
(6)  1  New  Ca.  573. 
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trustees,  or  upon  their  "refusing"  to  act,  a  new  trustee  or 
trustees  should  be  appointed  by  the  "  surviving  or  continuing 
*'  trustee"  &c.;  and  that  thereupon  the  trust  estate  should  be 
conveyed  to  the  surviving  or  continuing  and  the  newly  appointed 
"  /rt«^«e  or  trustees"  jointly;  and  in  case  there  should  be  no 
surviving  or  continuing  trustee  or  trustees,  then  in  such  "  newly 
"  appointed  trustee  or  trustees."— One  trustee  died ;  and  there- 
upon the  survivor,  stating  in  the  deed  of  appointment  his  refusal 
further  to  act,  appointed  another  trustee ;  and  the  trust  estate 
was  conveyed  to  the  new  trustee  solely. — It  was  argued  that 
two  trustees  should  have  been  appointed ;  but  without  deciding 
as  to  this,  the  Court  held  that  the  conveyance  of  the  trust  estate 
was,  at  law,  valid — the  only  point  necessary  for  its  decision 
(2676  a).  Under  the  circumstances  of  the  case,  the  more  regular 
way  might  have  been  for  the  surviving  trustee  to  have  deferred 
his  retirement  for  a  short  period  ;  though,  possibly,  a  two-fold 
appointment  in  the  same  deed — one  by  the  surviving  trustee  in 
the  place  of  the  deceased  trustee ;  and  the  other  by  the  new 
trustee  in  the  place  of  the  retiring  trustee — would  have  been 
sufficient.  The  new  trustee  appears  to  have  been  appointed  in 
the  place  of  the  deceased  trustee ;  though  on  this  point  one 
part  of  the  report  differs  from  another  (2660). 

[2569  b.]  In  Hulme  v.  Hulme  (c),  on  the  retirement  of  two 
trustees,  one  only  was  appointed ;  but  the  settlement  showing 
a  clear  intention  that  there  should  be,  at  all  times,  two  trustees, 
the  transaction  was  held  to  be  a  breach  of  trust ;  and  the  retir- 
ing trustees  were  made  accountable  for  the  default  of  the  new 
trustee  in  selling  out  and  misappropriating  stock.  The  terms 
of  the  settlement  do  not  appear  in  the  report  (d).  The  new 
trustee  was  a  common  sailor  (2667). 


[2590  a.]  It  is  commonly  as  we  have  seen  (2676)  provided,  in 
express  terms,  that  new  trustees  shall  have  all  the  powers  &c. 


(c)  2  My.  &  Keen,  682.  |      (d)  See  Stmds  v.  Nugee,  (2566a). 
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of  the  old  trustees.  In  Thelltuon  v.  Woodford  {e)  a  question 
arose  whether,  under  the  peculiar  provisions  and  wording  of  the 
will,  the  new  trustees  were  to  have  the  privilege  of  staying  at 
one  of  the  testator's  mansions,  where  an  establishment  had  been 
directed  to  be  kept  for  the  occasional  use  of  his  sons  and  the 
trustees :  and  it  was  held  that  the  new  trustees  were  entitled  to 
this  privilege,  though  the  grandchildren  and  remoter  issue  of 
the  testator  were  not. 

[2595  a.]  Another  case,  on  the  same  trust,  came  afterwards 
before  the  V.  C.  (/).  The  main  question  was,  what  religious 
doctrines  ought,  according  to  the  intentions  of  the  founders,  to 
be  taught  in  the  meeting  house.  The  trustees  were  directed  to 
be  removed,  on  account  of  their  entertaining  religious  opinions 
contrary  to  those  of  the  foundation. 

[2695b.]  See  some  other  cases  on  Charities: — AtU-Geny. 
Clack,  1  Beav.  467 ;  AtL-Gen.  v.  Holland,  2  Yo.  &  Coll.  683. 


ADDENDUM  TO  CHAPTER  XX. 


POWER  TO  APPOINT  TO  RELATIONS  &c. 


[2641  a.]  Here  may  be  noticed  a  recent  case  (g)  of  a  differ- 
ent complexion  to  the  general  authorities  cited  in  this  Chapter. 
These  have  commonly  not  contained  direct  gifts  in  default  of 
an  appointment. — Under  a  final  limitation  of  lands  &c.  to  the 
testator  s  nearest  male  relation  of  his  name,  or  the  elder,  if 


(e)  5  Rubs.  100. 

l^f)  Att.  Gen.  v.  Peanan,  7  Sim. 
290. 


(g)  Pearce  v.  Vincent,  2  My.  & 
Keen,  800,  1  Cromp.  &  Mee.  598,  2 
New  Ca.  328,  and  2  Keen,  230. 
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more  than  one  living  at  his  death,  in  fee  &c. — the  question  was 
whether  a  cousin  of  the  testator,  who  literally  answered  this 
description,  was  precluded  from  taking  by  the  circumstance  of 
there  having  been  Umited  to  him  a  prior  life  interest^  with  a 
power  of  appointment  (not  exercised)  &c.  in  favour  of  any  male 
relation  of  the  testator  &c.,  and  other  limited  powers ;  and  it 
was  held  by  the  Courts  of  Exchequer  and  Common  Pleas,  on 
cases  sent  out  of  the  Court  of  Chancery,  and  afterwards  by  the 
M.  R.  (contrary  to  the  opinion  of  the  late  Sir  John  Leach)  that 
the  cousin  was  not  precluded  from  taking. 

[2660  a.]  On  the  word  "  family,"  see  also  Woods  v.  Woods,  1 
My.  &  Craig,  401. 


ADDENDUM  TO  CHAPTER  XXI. 


MISCELLANEOUS  MATTERS. 


[2659  a.]  See  Lee  v.  Alston,  1  B.  C.  C.  194 ;  Tosher  v.  Small, 
6  Sim.  626,  3  My.  &  Craig,  63. 

[2673  a.]  That  appointments  are,  like  ordinary  instruments, 
subject  to  be  set  aside  in  equity  for  weakness,  inadequate  con- 
sideration, imposition  &c.  is  clear  (A). 


[2676  a.]  In  a  modem  case  (i),  it  was  argued  that  an  alleged 
defect  in  the  appointment  of  new  trustees  invalidated,  at  law. 


(A)  See  Conolly  y.  Lard  Hotoef  6 
Yet.  700 ;  Codrington  v.  Codringtariy 
3  Sim.  519;  ShaUt  ▼.  Barington,  I 


P.  W.  481. 

(t)  White  V.  Parker,  1   New  Ca. 
573. 
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the  conveyance  of  the  estate  accompanying  the  appointment ; 
but  the  Court  held  otherwise  (2669  a.) 

[2676  b.]  In  a  subsequent  case  (j)  a  man,  afterwards  found 
to  have  been  a  lunatic,  levied  a  fine  to  another.  The  commit- 
tee of  the  lunatic  having  filed  a  bill  to  set  aside  the  fine,  a 
compromise  was  made;  under  which  the  grantee  retained  a 
portion  of  the  estate,  and  conveyed  the  rest  to  the  committee 
for  his  own  use.  On  a  proceeding  at  law  instituted  by  the 
heir  of  the  lunatic  after  his  death,  the  question  was,  whether 
this  conveyance  to  the  committee  could  be  impeached  on  the 
ground 'of  its  having  been  made  in  order  to  defraud  the  lunatic ; 
and  it  was  held  that,  whatever  might  be  the  case  in  equity,  the 
grantee  of  the  lunatic  having  a  good  legal  title  was  competent 
to  convey  it. 

[2681  a.]  In  Doe  d.  Woodhead  v.  Fallows  {k)  an  administra- 
trix, with  the  concurrence  of  the  next  of  kin  of  the  intestate, 
made  a  mortgage  of  a  leasehold  estate  belonging  to  the  in- 
testate, for  securing  a  sum  of  money  expressed  to  be  then  paid 
to  her  by  the  mortgagee.  The  mortgage  was  in  fact  made  for 
a  private  debt  of  the  administratrix ;  and  this  circumstance  was 
unknown  to  the  next  of  kin.  On  an  ejectment  brought  by  the 
mortgagee,  it  was  found  by  the  jury  that  the  deed  was  unfairly 
obtained ;  and  it  was  held  that  the  mortgagee  could  not  recover. 


[2687  a.]  In  Green  v.  PulsfortHJ,)  a  father  and  mother,  hav- 
ing a  power  to  appoint  an  estate  to  any  of  their  children — ^the 
estate  subject  to  the  power  being  settled  on  all  of  them — and 
having  incumbered  their  life  interest,  made  an  appointment  to 
the  eldest  daughter.  The  three  shortly  afterwards  joined  in  a 
mortgage ;  and  the  father  dying,  the  mother  and  daughter  then 
made  a  second  mortgage,  under  which  the  property  was  sold 
during  the  mother's  life.     It  was  held  that  the  purchaser  must 

(j)  Murley  v.   Sherren,    8   Ad.  St         (ft)  2  Cromp.  &  Jer.  481. 
Ell.  754.  (/)  2  Beav.  70. 
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take  the  title,  though  one  of  the  other  children  had  given  no- 
tice that  the  appointment  was  fraudulent.  No  particular  ground 
of  fraud  was  assigned ;  and  the  notice  had  not  been  followed 
up  by  proceedings. 

[2692  a.]  In  Arnold  v.  Hardwick  («i)  a  father  had  power  to 
appoint  stock,  subject  to  his  life  interest,  among  his  children. 
He  appointed  part  of  the  stock,  and  assigned  his  life  interest, 
to  two  of  his  sons.  The  trustees  refused  to  transfer  the  stock, 
alleging  there  was  an  understanding  that  the  proceeds  shoiild 
be  lent  to  the  father,  but  still  on  good  security.  The  V.  C.  said 
if  there  was  any  antecedent  bargain  between  the  father  and  his 
sons  that  if  the  appointment  were  made  the  fund  should  be 
lent  to  the  father,  the  appointment  would  not  be  good.  The 
cause  stood  over  for  want  of  parties ;  and  the  final  result  does 
not  appear. 

[2696  a.]  In  Lee  v.  Femie  (n),  an  appointment  was  made  to 
an  object  of  a  power,  upon  an  agreement  that  the  object  should 
execute  bonds  for  the  payment  of  certain  sums  in  favour  of  per- 
sons who  were  held  not  to  be  objects  of  the  power;  and  the 
appointment  was  held  bad.  The  power  arose  under  a  volun- 
tary settlement  of  the  donee,  made  of  money  arising  from  the 
sale  of  a  Scotch  estate,  for  the  benefit  of  the  descendants  of  a 
certain  party;  and  it  appeared  that  the  parties  in  whose  favour 
the  bonds  were  given  were  such  descendants ;  and  that  they 
had  been  omitted  out  of  the  settlement  as  unknown  to  the 
settlor :  but  it  was  held  that,  without  reference  to  the  question 
whether  or  not  the  settlement  could  have  been  reformed,  the 
Court  could,  in  that  suit,  deal  only  with  the  settlement  as  it 
existed. 


[2719  a.]  Cases  not  unfrequently  arise,  of  monies  being  ap- 
pointed with  reference  to  the  sums  as  they  stood  originally. 


(m)  7  Sim.  343.  |      (n)  1  Beav.  483. 
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without  regard  to  any  variations  arising  from  the  subsequent 
investments.  In  general  the  intention  is  sufficiently  evident 
that  the  donee  means  to  appoint  proportionate  shares  of  the 
funds,  however  they  may  have  been  or  may  be  invested  (o). — 
In  Courtney  v.  Ferrers  (p)  a  life  policy  for  £3000  was  the  sub- 
ject  of  several  settlements  and  a  power.  Additions  had  been 
from  time  to  time  made  to  the  policy  according  to  the  rules  of  the 
insurance  office;  so  that  £9000  and  upwards  ultimately  became 
payable  on  the  policy.  It  was  held  that  the  whole  amount  was 
subject  to  the  settlements  and  power ;  and  that  an  appointment 
of  the  £3000,  in  sums  of  £1000  and  £2000,  had  the  effect  of 
disposing  of  the  whole  £9000  and  upwards  in  corresponding 
shares. 

[2719  b.]  So  where  bank  stock  has  been  the  subject  of  a 
power,  and  has  been  afterwards  increased  by  bonuses,  there 
have  been  cases  where  the  donee,  in  exercising  the  power,  has 
not  at  all  referred  to  the  additions  by  way  of  bonuSy  or  the  refer- 
ence has  been  inaccurate.  The  disposition  of  the  Courts  is  so 
to  construe  the  instrument  of  appointment,  as  to  make  all  the 
additions  by  way  of  bonus  pass  by  it ;  but  each  case  must  de* 
pend  very  much  on  its  own  circumstances  (j). 

[2719  c]  In  a  recent  case  (r),  in  consequence  of  the  changes 
of  the  investments  of  a  trust  fund,  by  which,  as  it  happened, 
its  amount  had  been  considerably  lessened,  a  difficulty  arose  as 
to  the  proportions  of  the  fund  to  which  the  appointees  were 
entitled.  The  appointment  had  been  made,  partly  with  refer- 
ence to  a  portion  of  the  fund  sufficient  to  secure  an  appointed 
annual  sum ;  and  it  was  held  that,  under  the  circumstances,  the 
appointment  of  the  capital  varied,  according  to  the  amount 
which  was  requisite  to  produce  this  annual  sum. 

[2722  a.]  Where  in  a  settlement  on  various  persons,  as  on  A. 


(o)  See  Lee  v.  dkey,  1  Y.  &  Coll. 
550. 

(p)  1  Sim.  137. 

(9)  Carver  v.  Bowles,  2  Rubb.  & 


My.  304 ;  see  Matthews  v.  Maude,  1 
ib.  397. 
(r)  Bidlock  Y.  Thomas,  9  Sim.  634. 
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for  life,  and  then  on  his  children,  the  settlor  reserves  a  general 
power  of  revocation ;  and,  in  exercise  of  his  power,  he  revokes 
the  interest  of  one  party,  as  the  interest  of  A. ;  and  then  de- 
clares trusts  more  extensive  than  the  interest  revoked ;  the  re- 
vocation (provided  the  meaning  can  be  sufficiently  collected) 
vnll  be  held  to  be  extended  accordingly  («). 

[2723  a.]  To  the  references  in  letter  (j)  (2723)  may  be  added 
Tunstall  v.  7Vapj>es,  3  Sun.  308. 


ADDENDUM  TO  CHAPTER  XXII. 


LIMITATIONS  IN  DEFAULT  OF  APPOINTMENT. 


[2757  a.]  See  now  the  Act  for  the  amendment  of  the  law  of 
Inheritance  (t). 


[2776  a.]  In  Walsh  v.  Wallinger  (792  a),  where  the  power 
seems  to  have  been  held  as  confined  to  an  exercise  by  will,  it  was 
also  held  that  only  those  objects  could  take  who  were  living  at 
the  decease  of  the  donee  («).  But  in  GHeveson  v.  Kirsopp 
(267  a)  where  the  power  might  have  been  exercised  by  an  act 
inter  vivos,  as  well  as  by  will,  and  where  the  donee  had  sur- 
vived all  the  objects  without  executing  the  power,  it  was  held 
that  the  representatives  of  the  objects  were  entitled  (r). 


(t)  AngeU  v.  Dotoson,  3  Y.  &  Coll. 
808,  (301)  (3242  a). 

(0  3  &  4  Will.  4,  c.  106. 

(tt)  And  see    Brown  v.    Pocock, 


(256  a). 

(v)  See  Malim  v.  Barker,  3  Ves. 
jun.  150 ;  S.  C.  nom.  Malim  v.  K&gh-' 
Uy,  2  ib.  333  and  529. 
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[2794  a.]  In  a  modem  case  (tr),  where  the  donee  was  autho- 
rized to  give  "  to  and  for  the  benefit"  of  the  objects,  "  in  such 
'^  manner/'  as  he  should  see  fit,  the  objects  were  held  to  take 
as  joint-tenants.  The  point  does  not  appear  to  have  been  ar- 
gued (x). 


ADDENDUM  TO  CHAPTER  XXIII. 


OF  EQUITY. 


[2824  a.]  The  general  subject  of  defective  appointments  &c. 
was  discussed  in  a  recent  case(y),  arising — not  on  powers,  but 
on  an  agreement  by  a  father  to  make  a  provision  for  a  child.  A 
specific  performance  of  the  ageement  was  decreed,  as  there  was 
a  meritorious  consideration;  but  on  a  rehearing  the  decree 
was  affirmed  on  other  grounds  (z). 

[2868  a.]  That  the  defect  referred  to  in  (2868)  will  not  be 
supplied — at  any  rate,  as  against  a  feme  covert — see  Hopkins 
V.  Myall  (a). 


[2886  a.]  In  Simeon  v.  Simeon  (946  f ),  a  defect  in  the  mode 
of  execution,  attestation  &c.  of  a  will  of  personalty  was,  as  we 
have  seen,  relieved  against. — See  now  the  new  Will  Act  (845  a), 
(2881). 


(to)  Brotm  v.  Pocock,  (256  a). 

(jf)  See  Grieoeson  v.  Kinoppy  (257a) 
(2776  a). 

(y)  EUii  ▼.  NimmOf  Lloyd  &  Goold, 
333. 


(x)  lb.  349 ;  see  8  Sim.  325,  id  Hoi- 
Unoay  v.  Headington, 

(a)  2  Ruas.  &  My.  86 ;  see  also 
Cocker  ▼.  QuayU,  1  ib.  535. 
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[2887  a.]  It  seems  clear  that  the  answer  in  Carter  v.  Carter 
was  unsignedy  as  stated  in  (2887).  In  the  argument  of  the 
Attorney  General  (6)  it  is  expressly  said  : — "  This  is  not  an 
"  appointment  by  him  in  writing.  The  answer  is  not  writ,  or 
"  signed  by  himself;  and  is  no  more  than  a  parol  declaration, 
'^  though  it  is  more  solemn"  &c.  At  that  day,  answers,  at  least 
those  taken  in  the  country,  were  frequently  not  signed  (c). 

[2932  a.]  It  was  ultimately  decided  in  Cholmeley  v.  Paxt(m{d) 
that  no  relief  could  be  granted.  Sir  John  Leach  reluctantly 
came  to  this  conclusion :  observing,  that  it  was  one  of  the  most 
unfortunate  cases  that  ever  occurred  in  a  Court  of  justice — 
that  the  parties  concerned  had  acted  with  the  most  perfect 
fairness — and  that  after  an  enjoyment  of  nearly  half  a  century, 
and  after  a  transmission  of  interests  to  other  persons  and  great 
improvements  (so  that  the  property  had  become  more  than 
doubled  in  value)  it  was  sought  to  be  recovered  upon  the 
restoration  only  of  the  original  price.  His  decision  was  affirmed 
in  the  House  of  Lords, 

[2967  a.]  See  Thomas  v.  Bering,  1  Keen,  729. 

[2963  a.]  The  subjoined  {e)  references  may  be  added  at  the 
letter(o)in(2963). 


[3082  a.]  In  two  modem  cases,  arising  on  the  execution  of 
powers,  the  question  of  election  has  been  argued ;  but  in  each, 
from  the  peculiar  language  of  the  testamentary  instrument, 
("if  I  have  power"  &c.)  it  would  appear  to  have  been  con- 


(6)  Moaeley,  367. 

(c)  Bailey  v.  Peanon,  3  Atk.  439 ; 
Bayley  v.  De  WalkierB,  10  Yes.  441 ; 
Codntr  V.  Heneyy  18  Yes.  468. 

(d)  See  the  further  stages  of  Cock- 
erell  v.  Cholmeley,  1  Russ.  &  My.  418, 


2  ib.  751. 

(e)  Neale  v.  Maekensief  1  Keen, 
485;  Thomas  v.  Bering,  ib.  729; 
Price  V.  Auheton,  1  Yo.  &  CoU.  87, 
441 ;  Cleaton  v.  Gotoer,  Finch,  164. 
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sidered,  that  the  dispositions  were  intended  to  be  made,  only  in 
case  the  party  had  authority  to  make  them  out  of  the  property, 
the  subjects  of  the  powers  {f). 


ADDENDUM  TO  CHAPTER  XXIV. 

EXTINGUISHMENT,  SUSPENSION,  MERGER,  AND  BARRING 

OF  POWERS. 


[3116  a.]  In  West  v.  Bemey  (3127  a)  Sir  John  Leach  ex- 
pressed an  opinion  that  every  power  reserved  to  the  grantor 
might  be  released  or  extinguished,  whether  he  retained  a  life 
or  other  interest  or  not ;  and  that  a  power  limited  to  a  stranger 
for  his  own  benefit,  though  he  should  have  no  life  or  other 
interest,  might  be  released ;  but  as  to  the  latter  kind  of  power 
he  appears  to  have  made  some  distinction,  not  very  obvious, 
between  a  release  and  any  other  mode  of  extinguishment 
(3121  a). 

[3121a.]  &ir  John  Leach  considered  it  as  established  that 
every  grantee  for  life,  with  a  power  in  gross,  might  release 
or  extinguish  the  power  {g).  In  the  report  of  this  case  how- 
ever (A)  a  Qucere  is  inserted  on  this  point.  It  is  difficult  to 
reconcile  this  Quare  with  the  other  parts  of  the  report ;  nor 
can  it  be  collected  whether  the  Qucere  was  written  after  the 
delivery  of  the  judgment  or  not. 


(/)  Church  ▼.  KemhU,  5  Sim.  525 ; 

Carver  ▼.  Bowk$,  2  Russ.  &  My.  301. 

(g)   We$t    V.     Bemey,     (3127  a) 


(3115  a). 
(A)  1  Raas.  &  My.  435. 
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[3127  a.]  A  report  of  West  v.  Bemey  extracted  from  Sir 
John  LeacKs  MSS.  has  since  appeared  (i).  The  case,  accord- 
ing to  the  report,  arose  on  a  settlement  to  the  use  of  the  settlor 
for  life,  with  remainder  to  such  of  his  sons  as  he  should  ap- 
point; and  in  default  of  appointment,  to  his  first  and  other 
sons  in  tail,  with  reversion  to  himself  in  fee :  and  Sir  John 
Leachj  after  reviewing  the  authorities,  expressed  a  clear  opinion 
that  the  donee  could  destroy  the  power ;  but  he  decided  the 
case  on  another  ground.  He  considered  that  the  power  might 
have  been  destroyed  by  the  donee,  as  having  been  the  settlor, 
even  if  he  had  retained  no  life  estate  or  other  interest ;  and 
that  if  the  donee  had  been  simple  tenant  for  Ufe,  under  the 
conveyance  of  another,  still  he  could  have  destroyed  the  power. 

[3128  a.]  West  v.  Bemey  and  Smith  v.  Death  have  been 
followed  by  several  other  cases  {j)  \  and  it  must  now  be  con- 
sidered as  established,  that  a  tenant  for  life,  with  a  power  to 
appoint  to,  or  charge  in  favour  of,  his  issue — and  that  whether 
the  power  be  reserved  or  limited  and  whether  it  be  exercisable 
by  deed  or  by  will— can  be  extinguished  by  him. 

[3149  a.]  See  Webb  v.  the  Earl  of  Shaftesbury^  3  My.  & 
Keen,  699.— Fines  and  recoveries  are,  as  already  (1  a)  noticed, 
now  abolished  under  the  3  &  4  Will.  4,  c.  74 ;  but  sect.  77  of 
that  Act  authorizes  a  feme  covert^  with  her  husband's  concur- 
rence, by  deed  acknowledged,  to  dispose  of  lands,  and  release 
or  extinguish  powers  &c. — See  also  sect,  78. 


[3152a.]  At  letter («)  in  (3162)  add:— see  Tyler  v.  Lake, 
4  Sim.  361. 

[3162  b.]  Here  it  may  be  noticed,  that  there  are  cases  where 
the  Court  has  refused,  during  the  life  of  the  tenant  for  life  and 


(i)  1  Rtus.  &  My.  431. 

{J)  Homer  ▼.  Swann^  Tur.  &  Russ. 
430,  S.  C.  cit.  7  Bing.  703,  in  Bad- 
ham  Y,  Mee;  Bickky  ▼.  Gvest,  1 
Rust.  &  My.  440 ;  Badham  ▼.  Mee, 


7  Bing.  695,  1  My.  &  Kee.  32; 
Cunynghame  v.  Thurlaw,  1  Russ.  & 
My.  436,  n ;  Hole  v.  Eacottf  2  Keen, 
448, 4  My.  St  Craig,  187. 
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donee  of  the  powers,  to  act  on  deeds  exercising  or  releasing 
powers  (A). 


[3160  a.]  In  a  recent  case(/)  however  the  Court,  without 
determining  whether  the  lease  would  have  been  good  against 
the  grantee  of  the  tenant  for  life,  held  in  an  action  brought  by 
parties  claiming  paramount  to  the  estate  of  the  tenant  for  life, 
that  the  lessee  could  not  set  up  the  grant,  in  order  to  get  rid  of 
his  liabilities  on  the  lease.  The  facts  were  these : — A  tenant 
for  life,  with  a  power— limited  to  the  persons  for  the  time 
being  entitled  to  the  rents  &c. — to  lease  for  twenty-one  years 
in  possession  at  the  best  rent,  made  a  demise  for  ninety-nine 
years,  if  he  should  so  long  live — but  for  what  purpose  did  not 
appear  on  the  pleadings ;  and  then  granted  a  lease  under  the 
power.  The  will,  which  gave  the  life  estate  and  power  of 
leasing,  also  empowered  the  testator's  executors  to  mortgage ; 
and  under  this  power  a  mortgage  was  made  after  the  lease. 
The  mortgagee  brought  an  action  on  the  lease;  and  it  was 
held  that,  as  the  mortgagee's  estate  overreached  the  life  estate 
and  sub-demise  for  ninety-nine  years,  the  mortgagee  had  the 
immediate  reversion  on  the  lease  and  was  entitled  to  sue 
(1449  a). 

[3165  a.]  The  following  passage  in  Sir  O.  Btidgman's  judg- 
ment in  Berry  v.  White  (m),  may  be  cited,  as  containing  matter 
bearing  on  the  subject  under  discussion.  He  says : — "  Powers 
"  to  make  leases,  whensoever  the  execution  of  them  hath  come 
"  in  question,  have  had  a  liberal  and  favourable  construction; 
"  for  they  are  not  to  be  considered  as  bare  and  naked  autho- 
"  rities,  which  are  to  be  taken  strictly :  but  they  savour  and 
*'  relish  of  the  estate  and  interest  in  the  land,  and  depend  upon 
"  the  estate  in  it.     If  tenant  for  life,  who  hath  such  power. 


(k)  Goldmid  v.  Goldsmid,  Tur.  & 
Russ.  445;  Cunynghame  ▼.  Thurlow, 
1  Ru88.  &  My.  436,  n. 


(/)  Bringloe  ▼.  Goodson,  4  New  Cas. 
726. 
(m)  Bannister's  Bridgman,  91. 
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'^  depart  with  his  estate  his  power  is  gone ;  the  estate  which  is 
"  executed  by  the  power  is  raised,  not  only  out  of  the  power, 
"  but  partly  out  of  the  estate  of  the  tenant  for  life.  Therefore, 
if  tenant  for  life,  who  hath  such  a  power  to  make  leases, 
grant  a  rent  charge,  or  acknowledge  a  statute;  and  after 
make  a  lease  according  to  his  power,  the  lessee  {as  some 
hold)  shall  be  subject  to  such  grant  of  a  rent,  or  to  such 
statute.  And  therefore,  because  these  powers  have  such  a 
dependency  upon  the  estate,  they  are  not  reckoned  as  bare 
authorities,  or  taken  strictly;  but  have  a  more  favourable 
and  benign  interpretation." — The  case  did  not  involve  a 
question  of  the  extinguishment  of  powers ;  and  the  wording  of 
the  power  was,  in  reference  to  such  a  question,  somewhat  pe- 
culiar. 


u 


ti 


it 


u 


u 


u 


u 


u 


[3187  a.]  Here  it  may  be  noticed  that  in  Jones  v.  Winwood{n) 
where,  subject  to  a  general  power  vested  in  a  husband  and  wife, 
the  husband  had  a  life  estate  and — after  estates  tail  vested  in 
children  &c. — ^the  ultimate  remainder  or  reversion  in  fee, — it  was 
held  (what  might  seem  sufficiently  plain)  that  the  common  as- 
signment by  the  husband,  under  one  of  the  Insolvent  Debtors' 
Acts  (o),  did  not  altogether  extinguish  the  power ;  but  merely 
prevented  the  estates  conveyed  by  the  husband  being  over- 
reached by  an  exercise  of  the  power  {p), 

[3198  a.]  In  Bickley  v.  Guest  (q)  a  man  was  tenant  for  life, 
with  remainder  to  trustees  for  a  term  of  years,  with  remainder 
to  his  son  in  tail  (as  heir  of  the  body  of  his  wife  by  him),  with 
remainder  to  himself  in  fee ;  and,  under  the  term,  he  had  a 
power  to  appoint  a  sum  of  money,  as  elsewhere  (376  a)  men- 
tioned. The  tenant  for  life,  erroneously  conceiving  he  was 
tenant  in  tail,  levied  a  fine  to  the  use  of  himself  in  fee :  and  it 
was  held  that  the  power  was  extinguished;  though,  on  his 
father's  death,  the  son  claimed  the  estate. 


(ft)  3  Mee.  &  Wels.  653. 
(o)  1  G.  4,  c.  119. 


(p)  See  Badham  v.  Mee,  (1872  a). 
(?)  1  Riiss.  &  My.  440. 
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[3207  a]  In  Curling  v.  Skuttleworth  (r)  a  question  arose, 
whether  a  power  of  sale  contained  in  a  security  on  life  policies, 
was  not  affected  by  a  subsequent  further  charge,  or  security, 
which  contained  no  confirmation  of  the  power.  The  Court  con- 
sidered the  point  too  doubtful  for  a  purchaser  to  be  compelled 
to  take  the  title. 


[3242  a.]  The  question  here  discussed  was  a  good  deal  agi- 
tated in  a  recent  important  case  («),  with  reference  to  a  proviso 
for  shifting  estates  from  an  elder  to  a  younger  branch  of  a 
family  on  the  descent  of  an  earldom  on  the  elder  branch.  The 
case  in  regard  to  this  point  was  shortly  this : — Under  a  devise, 
the  estates  stood  limited  to  the  use  of  Y.  for  life,  remainder  to 
trustees  to  preserve,  remainder  to  his  first  and  other  sons  suc- 
cessively in  tail  male;  remainder  to  Z.  for  life,  and  then  to  his 
first  and  other  sons  in  tail  male;  and  so  on  in  strict  settlement. 
There  followed  a  proviso  (not  accurately  penned)  that  if  the  earl- 
dom should  descend  to  any  of  the  tenants  for  life  or  their  sons 
within  a  particular  period,  then  the  estate  which  he  or  they 
should  be  entitled  to  should  cease  (2722  a);  and  the  lands  should 
go  to  the  persons  next  in  remainder  expectant  on  the  decease 
and  failure  of  issue  male  of  the  person  to  whom  the  title  should 
descend,  in  the  same  manner  as  the  persons  in  remainder  would 
take  in  case  he  or  they  to  whom  the  title  should  come  were 
dead  without  issue. — Y.  and  his  eldest  son  suffered  a  recovery; 
and  afterwards  the  title  devolved  on  Y. — Under  these  circum- 
stances, it  was  contended  that  the  effect  of  the  proviso,  until  it 
was  barred,  was,  on  each  descent  of  the  title,  to  limit  to  the 
several  persons  in  remainder  new  interests  by  way  of  executory 
devise  or  shifting  use — that  the  proviso  was  analogous  to  a 
power,  at  least  as  to  its  operation  during  the  life  of  Y. — that  it 
was  antecedent  to  the  estate  tail,  and  overreached  it — that  on 


(r)  6  Bing.  121. 

(*)  Doc  d.  Lumley  v.  Eirl  of  Scar- 
brough,  3  Ad.  &  Ell.  2 ;  S.  C.  in  error 


nom.  Earl  of  Scarbrough  v.  Doe  d. 
Lutnley  Savik,  ib.  897;  (314  c). 
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the  authority  of  Roper  v.  Halifax  the  proviso  was  not  barred 
by  the  recovery — and  that  on  the  devolution  of  the  earldom  on 
Y.y  the  lands  became  vested  in  the  eldest  son  of  Z.,  who  was 
dead :  and  it  was  so  held  in  the  King's  Bench. — But  this  deci- 
sion was  reversed  in  the  JExcheqner  Chamber ,  the  latter  Court 
holding  that  no  new  interests  were  created  by  the  proviso ;  but 
that  its  effect  was  simply  to  accelerate  the  remainders;  and  that 
therefore  this  was  the  common  case  of  the  first  tenant  in  tail, 
with  the  concurrence  of  the  tenant  of  the  immediate  freehold, 
sufiering  a  recovery,  and  barring  all  the  remainders. — ^The  Au- 
thor has  added  in  the  Appendix — together  with  the  conclusion 
of  a  paper  written  on  the  other  side  (B.)  (1469  a) — a  paper  (A.) 
writ^n  on  behalf  of  the  plaintiff  in  error  during  the  discussion ; 
also  (C.)  some  of  the  reasons  attached  to  Lord  Scarbrough's 
case  in  the  House  of  Lords.  Paper  (A.)  is  on  a  point  of  some 
interest  discussed  by  Mr.  Feame. 


APPENDIX. 


(A.) 

Extracts  from  Observations  on  Mr.  Feamis  view  of  condi- 
tional limitations.  The  observations  were  written  on  framing  a 
sketch  of  an  argimient  for  the  plaintiff  in  error  in  The  Earl  of 
Scarhrough  v.  Doe  d.  Lumleg  Savile  (3242  a). 


Mr.  Feame  (Rem.  page  5)  divides  contingent  remainders 
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into  four  kinds.     The  first  (which  more  particularly  concerns 
the  present  case) : — 

"  Where  the  remainder  depends  entirely  on  a  con- 
"  tingent  determination  of  the  preceding  estate  itself; 

"  As  if  A.  makes  a  feoffment  to  the  use  of  B.  till  C. 
"  returns  from  Rome  ;  and  after  such  return  of  C,  then 
"  to  remain  over  in  fee. — Boraston,  3  Rep.  20  a. 

"  So  where  a  fine  was  levied  to  the  use  of  A.  and  the 

"  heirs  male  of  his  body,  until  he  the  said  A.  should  do 

''  such  a  thing ;  and  after  such  a  thing  done  by  the  said 

"  A.,  to  the  use  of  B.  in  tail. — Poph.  97,  Artim  v.  Hare; 

"  and  vide  3  Leon.  182." 

In  page  10  he  resumes  the  discussion  of  this  particular  class 

of  contingent  remainders,  with  a  view  to  obviate  any  doubt 

whether  they  are  not  properly  conditional  limitations,  without 

being  remainders  at  aU. 

And  after  citing  Lord  Cohens  definition  of  a  remainder  as — 
^'  a  remnant  of  an  estate  in  lands  expectant  on  a  particular 
"  estate"  &c. — he  repeats  the  cases  put  in  page  5 ;  which  he 
considers  (and  upon  that  there  can  be  no  dispute)  as  cases  of 
proper  remainders.  He  then  in  page  14  introduces — what  he 
calls  a  new  class  of  limitations,  under  the  head  of  conditional 
limitations — but  which,  in  this  view,  appear  (as  observed  by 
Mr.  Douglas  in  his  note  to  Goodtitle  v.  Billington,  2  Doug. 
755)  to  differ  from  the  other  more  in  words  than  in  substance, 
as  will  appear  clear  from  placing  them  in  juxta-position.  Thus : — 


Otic  of  the  cases  put  in  page  5. 

Conveyance  to  the  use  of  B.  till  C. 
returns  from  Rome ;  and  afler  such  re- 
turn, then  to  remain  over  in  fee. 


Case  put  in  page  14. 

Conveyance  to  the  use  of  B. ;  pro- 
vided that  when  C.  return  from  Rome, 
the  lands  shall  remain  over  in  fee. 


The  distinction  drawn  by  Mr.  Feame  between  the  cases,  is 
this — that,  in  one  case,  the  particular  estate  is  originally  con- 
fined to  the  period  of  C.'s  return  from  Rome ;  whereas  in  the 
other  case  the  particular  estate  is  originally  limited  without  any 
qualification.  So  that,  in  his  view,  the  subsequent  limitation 
abridges  the  particular  estate;  and  therefore  cannot  be  a  re- 
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mainder  expectant  on  it.  But  really  after  all  it  is  a  mere  ques- 
tion of  construction ;  and  there  seems  no  reason  why,  in  the 
case  lastly  put,  the  words  of  the  proviso  may  not  have  a  twofold 
operation,  namely, — ^first  to  limit  or  qualify  the  particular  es- 
tate,— and  then  to  engraft  thereon  the  limitation  as  a  proper 
remainder.  The  only  case  he  cites,  in  this  part  of  the  work,  in 
support  of  his  view  is  Cogan  v.  Cogan,  Cro.  Eliz.  360 ;  a  case 
giving  rise  to  many  remarks.  It  may  here  be  generally  ob- 
served, that  the  case  arose  upon  a  deed  at  common  law ;  and 
before  it  was  thoroughly  established  that  words,  apparently  of 
proper  condition,  should,  in  order  to  e£Pectuate  the  intent,  be 
deemed  words  of  limitation. 

After  controverting  the  observations  of  Mr.  Douglas  in  the 
note  above  referred  to,  Mr.  Fearne  in  page  18  puts  the  follow- 
ing cases,  upon  which  some  observations  are  subjoined : — 

I.  "  Suppose  an  estate  devised  to  A.  for  life,  remainder 

"  to  B.  in  fee :  provided  that  if  A.  should  refuse  to 
''  take  the  testator's  surname,  within  a  short  limited 
"  time — or  certain  other  lands  should  descend  to 
^*  him — then  his  estate  should  cease ;  and  the  lands 
"  go  immediately  to  the  remainder  man  or  his 
"  heirs : 

II.  "  Or  a  limitation  to  A.  for  life,  remainder  to  B.  for 

"  life,  remainder  to  C.  and  the  heirs  of  his  body, 
"  remainder  to  D.  in  fee :  with  a  proviso  that  upon 
"  the  accruer  of  certain  other  lands  to  A.  or  to  B. 
"  or  to  C,  or  his  issue,  the  estate  limited  by  the 
"  will  to  the  person  to  whom  such  other  lands 
"  should  so  accrue,  should  thereupon  cease ;  and 
"  the  devised  lands  go  immediately  to  the  next  in 
"  remainder,  according  to  the  will : 

III.  "  Or  suppose  a  devise  to  A.  for  life :  provided  that 
"  if  the  testator's  son  should  return  from  the  Ecist 
"  Indies  within  two  years  after  the  testator's  death, 
"  the  estate  of  A.  should  thereupon  cease ;  and  the 
"  lands  should  go  to  the  son  for  life,  or  in  tail : 

"  Would    such    limitations    be    contingent   re- 
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"  mainderSy  barrable  by  the  first  tenant  for  life  as 
"  such  ?  If  so,  the  tenant  for  life  would  have  no- 
^^  thing  more  to  do  than  to  make  a  demise  for  99 
"  years  in  trust  for  himself,  and  then  levy  a  fine,  or 
"  make  a  feoffment,  to  get  entirely  rid  of  them. 
"  But  if  the  decided  case  I  have  referred  to  be  law, 
*^  the  limitations  I  have  put  are  conditional  limita- 
"  tions,  which  —  though  void  in  conveyances  at 
"  common  law — are  admitted  to  operate,  in  a  will, 
"  as  executory  devises,  and  consequently  are  not 
"  barrable  as  contingent  remainders." 

I.  In  this  first  case,  as  well  as  in  the  second  case  immedi- 
ately following  it,  a  remainder  was  originally  limited ;  in  which 
point  of  view  they  differ  from  the  cases  previously  put  by  Mr. 
Feame. 

II.  This  second  case  answers  very  much  to  the  common 
shifting  clauses. 

III.  This  is  like  the  cases  previously  discussed  by  Mn 
Fearnej  there  being  no  original  remainder.  Mr.  Feame  cites 
no  authority  applicable  to  uses  or  to  wills ;  and  in  the  absence 
of  a  clear  authority  to  the  contrary  it  is  apprehended  the 
Courts  would  hold  the  limitation— and  analogous  limitations 
— to  be  proper  remainders,  so  as  to  confine  executory  devises 
within  the  narrowest  limits  possible,  as, — cases  of  future  devises, 
where  there  is  no  particular  estate ;  or  devises  in  fee,  followed 
by  devises  over,  where  the  estate  in  fee  cannot  be  reduced  to 
a  particular  estate. 

In  Sheffield  v.  Lord  Orrery y  3  Atkins,  284,  we  in  fact  find 
Lord  Hardwicke  speaking  of  such  a  limitation  as  '^  a  con- 
tingent remainder."  The  case  arose  on  a  devise  to  a  woman 
for  life — provided  that  if  she  married  again,  then  the  lands 
should  go  over ;  and  it  was  held  that  as  the  wife  did  not  marry 
again,  the  limitation  over  did  not  take  effect.  This  was  the 
main  question;  but  it  is  clear  Lord  Hardwicke  viewed  the 
limitation  as  a  proper  remainder. 

Again,  Mr.  Serjeant  Hill  in  his  notes— written  in  his  copy  of 
Salkeld— cited  on  the  other  side  (3  Ad.  &  Ell.  22),  treats  gifts 
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limited  to  operate  in  defeasance  of  an  estate  tail,  or  other  par- 
ticular estate,  as  proper  remainders;  though  of  course  con- 
tingenty  where  there  is  no  original  remainder  limited  to  take 
efiect  on  the  natural  expiration  of  the  particular  estate. 

This  view  receives  great  countenance,  too,  from  the  defini- 
tions given  in  old  cases  of  an  executory  devise.  Thus  in  Scat" 
terwood  v.  Edge^  (1  Salkeld,  229,)  Powell,  J.  divided  executory 
estates  into  three  kinds: — 1.  the  case  of  a  fee  devised,  with 
limitations  upon  that  fee ;  2.  the  case  of  a  future  devise,  with- 
out any  particular  mesne  estate;  and  3,  devises  of  terms  of 
years.  A  similar  classification,  as  to  freehold  estates,  appears 
in  1  Lord  Raymond,  207,  Luddington  v.  Kime:  and  in  page 
208  it  is  said  that  executory  devises  are  only  admitted  in  cases 
of  necessity.  Blackstone  too  in  his  Commentaries  (2nd  vol. 
173,)  gives  PowelFs  classification. 

It  is  obvious  that  these  repeated  definitions  are  extremely 
inaccurate,  if  Mr.  Fearne's  view  is  correct;  since  a  very  im- 
portant class  of  executory  devises  is  omitted,  namely,  cases 
where  an  estate  for  life,  or  an  estate  tail,  is  limited — with  a 
subsequent  clause  defeasancing  the  estate,  and  limiting  the 
lands  over  to  another.  There  can,  it  is  conceived,  be  no  doubt 
that  those  who  gave  these  definitions  considered  these  other 
limitations  to  be  remainders  in  the  strictest  and  most  proper 
sense. 

Again,  Mr.  Booth,  (1  Cases  and  Opinions,  316,)  says — an 
executory  devise  is  always  where  there  is  a  gift  of  the  fee  sim- 
ple ;  but  where  there  is  "  a  gift  of  an  estate  tail,  the  subsequent 
*'  words  operate — not  as  an  executory  devise,  but  only  as  a  con- 
"  ditional  [contingent]  limitation,  in  a  particular  event,  of  the 
**  remainder  expectant  on  the  estate  tail." 

And  in  Driver  v.  Edgar,  (1  Cowper,  381,)  it  was  argued 
there  could  be  no  executory  devise  after  an  estate  tail. 

Upon  principle  it  seems  sufficiently  clear,  that  a  limitation 
of  this  kind  ought  to  be  considered  as  a  remainder.  Even  in  a 
deed  at  common  law,  the  Courts  would  probably,  at  this  day, 
incorporate  the  clause  of  gift  over  with  the  clause  limiting  the 
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particular  efitate,  so  as  to  give  to  the  particular  estate  a  deter- 
minable quality.  But  however  this  might  be,  the  old  technical 
rules  as  to  conditions — and  as  to  an  estate  of  freehold  not 
ceasing  without  entry — are,  as  admitted  on  all  hands,  inappli- 
cable to  uses  and  wills ;  and  this  being  the  case,  all  difficulty 
ceases  immediately.  In  either  view,  the  particular  estate  is 
made  to  cease ;  and  in  one  view  the  limitation  over  takes  effect 
by  way  of  remainder,  and  in  the  other  by  way  of  executory 
devise.  But  why  should  the  latter  view  be  adopted — contrary 
to  the  principles  of  the  common  law,  and  to  the  rule  that  ex^ 
cutory  devises  are  never  admissible,  except  in  cases  of  neces- 
sity? There  is  a  sufficient  particular  estate,  to  support  the 
limitation  as  a  remainder :  and  as  to  the  alleged  rule,  that  a 
remainder  cannot  take  effect  by  way  of  abridgment  of  the  par- 
ticular estate,  there  is  no  infringement  of  any  such  rule.  The 
clause  first  gives  a  determinable  quality  to  the  particular  estate: 
and  then  the  limitation  follows  on  it,  by  way  of  remainder,  as  a 
matter  of  course.  Again,  there  is  nothing  in  this  view  incon- 
sistent with  Lord  Coke's  definition  of  a  remainder,  as  cited  by 
Mr.  Fearne.  The  limitation  is  a  remnant  of  the  particular 
estate,  as  qualified  by  the  clause. 

Upon  the  whole,  it  appears  that,  even  in  this  third  case, 
Mr.  Fearne  is  wrong ;  and  that  Mr.  Douglases  view,  of  the  limi- 
tation being  a  remainder,  is  the  correct  one.  At  the  same 
time  it  is  not  positively  necessary  in  Lord  Scarbraugh's  case  to 
go  to  this  extent,  since  there  is  a  remainder  originally  limited. 
As  to  the  cases  where  a  remainder  is  originally  limited  Scholar- 
ticas  case  (see  3  Ad.  &  Ell.  907  &c.),  and  the  other  authorities, 
seem  a  decisive  answer. 

It  is  quite  clear  that  Mr.  Fearne  took  a  mistaken  view  as  to 
the  two  first  cases,  when  he  asks  whether  they  would  be  con- 
tingent  remainders  ?  If  remainders  at  all — as  it  is  apprehended 
they  clearly  are — it  is  certain  they  are  vested,  and  not  contin- 
gent, remainders;  since  an  original  remainder  was  limited,  and 
the  remainder  man  would  take  in  every  possible  event.  Thus 
he  would  take  if  the  proviso  did  not  come  into  operation,  and 
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he  would  equally  take  if  the  proviso  did  come  into  operation. 
In  this  view  a  subsequent  passage  in  Feame  (page  19),  infra^ 
may  be  referred  to. 

The  obsenration  as  to  making  a  demise  for  99  years,  levying 
a  fine  &c.  could  only  apply  to  the  third  case :  but  surely  this  is 
a  strange  reason  to  assign  for  a  limitation  being  held  an  exe- 
cutory devise,  rather  than  a  remainder ;  and  is  quite  opposed  to 
the  rule  of  law,  that  a  limitation  shall  never  be  construed  an 
executory  devise,  if  it  can  take  effect  as  a  remainder — ^a  rule 
which  is  enforced  by  Mr.  Feame  in  another  part  of  his  work 
(392  &c.)  Of  course,  in  all  cases  involving  limitations  by  way 
of  contingent  remainder,  the  testator,  if  well  advised,  would 
insert  a  limitation  to  trustees  to  preserve.  The  alarming  con- 
sequences  here  hinted  at  by  Mr.  Feame  may  therefore  be  laid 
out  of  view. 

In  page  19  there  is  the  following  paragraph : — 

"  It  may  here  be  observed,  that  the  contingency  of 
^^  the  remainder — in  cases  falling  under  the  first  of  the 
''  above  descriptions — arises  entirely  firom  its  depending 
"  on  the  determination  of  the  particular  estate  on  a  con- 
'^  tingency  only ;  for  if  the  remainder  be  so  Umited  as  to 
''  depend  on  the  determination  of  the  particular  estate, 
'^  whether  such  contingency  happen  or  not,  it  is  then  a 
''  vested,  instead  of  a  contingent,  remainder.  As  if  the 
^^  limitation  had  been  to  the  use  of  B.  till  C.  return  fi*om 
"  Rome ;  and  from  and  afler  such  return  of  C,  or  the 
"  death  of  B.,  then  to  remain  over, — here  as  B.'s  estate 
"  could  not  in  any  event  exceed  his  life  for  want  of 
"  words  to  limit  the  inheritance — and  being  therefore  in 
"  its  utmost  extent  only  an  estate  for  his  life — and  the 
**  remainder  being  limited  to  take  effect  either  on  its  de- 
*'  termination  by  C.'s  return  firom  Rome,  or  by  B.'s 
**  death — that  is,  on  its  determination  in  all  events — it 
"  would  be  vested ;  and  not  depend  on  the  uncertain 
"  event  of  C/s  return  in  B.*s  life  time." 
This  shows  that  in  the  two  first  cases  put  by  Mr.  Feame 
{Feame,  page  18,  ante,  117),  the  limitations — if,  as  it  is  con- 
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sidered  they  are,  remainders  on  the  happening  of  the  particular 
event,  and  not  executory  devises — would  be  vested  remainders, 
and  not  contingent,  as  supposed  by  him.  The  two  passages 
are  therefore  inconsistent  with  each  other. 


(B.) 

The  conclusion  of  Paper  IV.  sent  in  by  the  counsel  of  Mr. 
Lumley  Savile,  the  defendant  in  error  in  Lord  ScarbrougKs  case, 
see  3  Ad.  &  Ell.  953 ;  (1459  a). 


15.  Again,  it  is  asked  if  the  limitation  to  the  son  is  to  be 
read  as  to  take  effect  after  the  determination  of  the  father's 
estate  by  his  becoming  Earl — in  which  event  in  fact  it  is  not  to 
take  effect  at  all — why  is  not  the  limitation  to  the  trustees  to 
be  read  in  the  same  way  ?  If  we  understand  this  question,  the 
answer  is— because  upon  the  father  becoming  Earl,  the  period 
for  which  the  trustees  estate  is  to  endure  in  any  event  in  which 
it  can  come  into  enjoyment,  has  run  out  and  is  expired :  not  so 
with  the  estate  of  the  son. 

16.  Lastly — it  is  said  that  our  present  argument  is  opposed 
to  our  argument  in  the  Court  below ;  and  4  Nevile  &  Manning, 
752-3,  is  referred  to — a  passage  perhaps  more  clearly  given  in 
3  Adol.  &  Ellis,  532. 

This  is  not  the  case.  The  argument,  in  the  passage  above 
noticed,  was  that  if  even  the  defect  in  the  clause  of  cesser  con- 
tained in  the  proviso  could  be  supplied  by  implication,  the  result 
would  still  be,  that  in  the  event  the  lessor  of  the  plaintiff  takes 
by  way  of  use  antecedent  to  the  estate  tail,  and  not  by  way  of 
remainder ;  and  this  we  still  insist  on.  The  law  indeed  knows 
no  mode  of  operation,  by  which  the  lessor  of  the  plaintiff  can 
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take,  in  the  event  which  has  happened,  except  by  way  of  shift- 
ing use,  or  executory  devise. 

The  only  new  argument  made,  is  in  answer  to  a  new  ground 
advanced  by  the  defendant  for  the  first  time  on  the  ai^ument  in 
error. 

17.  In  addition  to  the  statement  of  the  defendant's  mode  of 
moulding  the  will  so  as  to  give  e£Pect  to  the  shifting  clause  by 
way  of  remainder — the  only  subject  according  to  the  under- 
standing of  the  counsel  of  the  lessor  of  the  plaintiff  to  which 
the  written  papers  were  to  apply — the  counsel  of  the  defendant 
have  recorded,  in  their  first  paper,  their  construction  of  the 
proviso  itself.  They  say,  that  the  proviso  may  be  read  as  making 
all  the  estates  precedent  to  the  vested  remainder  of  the  lessor 
of  the  plaintiff  to  cease.  As  this  is  quite  a  separate  ground  of 
argument,  the  counsel  for  the  lessor  of  the  plaintiff  claim  the 
privilege  of  recording  in  like  manner  their  answer,  viz. : — 1.  That 
the  proviso  consists  of  two  clauses,  viz. — a  clause  of  cesser — 
and  a  clause  of  gift  over ;  and  that  the  words  of  the  clause  of 
cesser  being  insufficient  to  make  all  the  estates  precedent  to  the 
vested  remainders  of  the  lessor  of  the  plaintiff  cease,  the  words 
of  the  clause  of  gift  over  are  necessarily  the  operative  words  of 
the  proviso,  and  necessarily  create  new  uses  which  take  effect 
antecedently  to  the  estate  tail :  and  2.  that  if  the  clause  of 
cesser  could  by  implication  be  extended  to  make  all  the  estates 
precedent  to  the  vested  remainder  of  the  lessor  of  the  plaintiff 
cease,  still  the  mere  cesser  of  those  estates  would  not  effectuate 
the  testator's  intention,  but  would  entitle  the  heir  at  law  of  the 
testator  to  enter.  So  that  to  effectuate  the  intention  it  would 
still  be  necessary  to  resort  to  the  words  of  gift  over — or  in  the 
absence  of  such  words,  to  an  implication  of  a  gift  over,  assum- 
ing that  such  an  implication  would  be  made— and  new  uses 
antecedent  to  the  estate  tail  would  still  be  necessarily  created. 

The  clause  of  cesser  would  be  sufficient  without  a  gift  over 
in  a  case  like  Scholasticd's  case,  where,  consistently  with  the 
intention,  the  limitations  could  be  so  moulded  as  to  embrace  the 
objects  of  the  shifting  clause  by  way  of  remainder;  because 
that  would  be  the  simple  case  of  a  vested  remainder  coming 


124  DEFEKDANT  IK  BRROR's  PAPER  IT.  [aPP. 

into  possession  upon  the  determination  of  the  particular  estate. 
But  the  substantial  difference  between  such  a  case  and  the  prin- 
cipal case  is  the  same  as  between  the  following  cases : — If  I 
limit  an  estate  to  A.  in  tail ;  and  after  the  death  of  A.  without 
issue — or  upon  a  certain  tree  falling — to  B.  and  his  heirs, — B.'s 
estate  (even  upon  the  falling  of  the  tree)  takes  effect  by  way  of 
remainder^  subsequently  to  the  estate  tail.     But  if  I  limit  an 
estate  to  A.  for  life,  remainder  to  B.  in  tail;  and  after  the  death 
of  A.,  and  the  death  of  B.  without  issue — or  upon  a  certain 
tree  falling  during  A/s  life — to  B.  and  his  heirs, — B.'s  estate, 
upon  the  fall  of  the  tree,  takes  effect  by  way  of  springing  use, 
antecedently  to  the  estate  tail.     It  cannot,  consistently  with  legal 
principles,  take  effect  as  a  remainder ;  and  therefore  must  be  a 
springing  use  (see  Feame,  ed.  8,  page  9).     In  both  cases  it 
may,  in  a  popular  sense,  be  said  (as  the  phrase  is)  that  the  re- 
mainder is  ''  accelerated;^*  but  the  meaning  of  such  an  expres- 
sion, as  applied  to  the  two  cases,  is  wholly  different. 

Having  regard  to  the  above  observations,  and  to  the  circum- 
stances of  the  words  **  under  or  by  virtue  of  this  my  will"  in 
the  shifting  clause,  clearly  reaching  and  extending  to  the  use 
which  arose  when  the  title  descended  on  Earl  Richard,  the  case 
really  raises  no  substantial  question  of  construction. 


(C.) 

Reasons  attached  to  Lord  ScarhrougKs  case  in  the  House  of 
Lords  on  the  points  in  (1469  a)  and  (3242  a). 


Because  the  proviso  was  not  to  give  a  new  estate  or  interest 
to  the  lessor  of  the  original  plaintiff,  or  any  other  persons  or 
person ;  but  only  to  give  a  determinable  quality  to  the  estates 
and  interests  on  which  the  proviso  operated,  and  bring  into  pos- 
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session,  as  proper  remainders,  the  original  estates  of  the  persons 
in  remainder :  the  persons  in  remainder  thus  taking  an  estate 
to  come  into  possession,  on  the  determination  of  the  prior 
estates,  in  either  of  two  ways,  namely, — their  natural  deter- 
mination— or  their  determination  by  the  devolution  of  the  Earl- 
dom— ^just  as  a  person  taking  in  remainder  expectant  upon  the 
decease,  or  marriage,  of  a  woman  has  a  proper  remainder  ex- 
pectant on  the  happening  of  either  her  death,  or  her  marriage : 
and  it  being  an  invariable  rule  of  law,  without  any  exception, 
that  if  a  limitation  can  take  effect  as  a  remainder,  it  shall  not 
be  construed  as  an  executory  devise,  or  a  shifting  use;  and 
there  being  nothing  in  the  present  case  to  prevent  the  persons 
in  remainder  taking  by  way  of  proper  remainder,  on  the  deter- 
mination of  the  prior  particular  estates-r-thus  ending  by  limita- 
tion— no  other  construction  can  be  adopted :  and  the  lessor  of 
the  original  plaintiff  having  therefore  taken  by  way  of  remainder 
only,  his  remainder  was  barred  by  the  recovery. 

Because  where  a  Umitation  is  made  of  a  particular  estate, 
with  a  remainder  over,  and  a  clause  (not  operating  by  way  of 
strict  condition)  is  afterwards  added,  simply  avoiding  the  par- 
ticular estate  on  a  given  event  happening, — ^then  on  the  event 
taking  place,  the  remainder  over  takes  immediate  effect,  on  the 
common  rule,  that  a  particular  estate  being  out  of  the  way 
the  remainders  are  accelerated ;  and  therefore  words  of  gift,  in 
clauses  of  this  nature,  have  no  operation — they  merely  express 
what  the  law  implies.  The  maxim,  expressio  eorum  quce  tctdte 
insunt  nihil  operatur^  is  applicable :  and  though  if  the  con- 
struction maintained  by  the  plaintiff  in  error — that  the  proviso, 
viewed  as  a  whole,  was  not  intended  to  affect  the  estates  tail 
of  the  sons  of  any  tenant  for  life,  on  whom  the  Earldom  should 
devolve,  or  any  interest  beyond  his  life  estate — should  not  be 
adopted,  it  may  be  said  the  clause  of  cesser  is  imperfect,  and 
therefore  the  words  of  gift  must  operate, — still  there  is  no 
reason  for  their  operating,  except  with  a  view  to  perfect  the 
clause  of  cesser.  It  can  occasion  no  difference  whether  the 
estates  tail  are  made  to  cease  by  an  express  clause,  or  by  im- 
plication.    In  either  case,  the  persons  entitled  under  the  sub- 


126  LORD  8CARRB0UGH*S  CASE — RBA  -ONS  IM  LORDS.         [aPP. 

sequent  limitations  can  take  by  way  of  proper  remainder ;  and, 
such  being  the  case,  they  must  do  so  by  the  invariable  rule  of 
law  before  referred  to. 

Because  even  if  the  rule  of  law  referred  to  did  not  neces- 
sarily, as  it  does,  lead  to  the  above  conclusion,  the  intention  of 
the  testator,  as  shown  by  the  language  of  the  clause,  obviously 
was  that  the  parties  should  take  by  way  of  remainder.  It  is 
clear  he  never  contemplated  the  creation  on  various  (it  might 
be  on  the  construction  of  the  defendant  in  error,  fifty)  succes- 
sive occasions,  of  a  new  series  of  limitations. 

Because  if  the  proviso  were  to  be  held  to  create  new  inte- 
rests, such  new  interests  would,  as  executory  devises  or  shifting 
uses,  be  analogous  to  remainders,  or  for  this  purpose  ^luui 
remainders ;  and  as  such,  and  as  subsequent  to  the  estate  tail 
of  the  plaintiff  in  error,  the  new  interest  of  the  lessor  of  the 
original  plaintiff  was  barrable,  in  the  same  manner  as  a  proper 
remainder;  and  was  in  &ct  barred  by  the  recovery. 


THE  END. 
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